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Abstract
This study sets out to define the limits of jurisdiction under national and international law. The study 
is divided into two parts. In the first part, the author examines the jurisdictional limits under United 
States antitrust law and securities regulation from two different angles: jurisdiction over the person 
(personal jurisdiction) and jurisdiction over the subject matter. For the purposes of comparison, 
the author also gives a brief account of the jurisdictional rules of Common Market competition law 
and under the Swedish Competition Act. All through the first part of the book the author thoroughly 
analyzes the case law and the commentaries in the different fields pertaining there to.

Apart from a chapter on Conflict of Law aspects surrounding the concept of international antitrust 
law, the second part of the study is wholly devoted to the question of jurisdictional limits from an 
international law perspective. The author first discusses the general and classical international 
law problems, such as the relation between international and national law, the question of the 
exclusive domain of national law, lacuna in international law and the presumtion for or against the 
freedom of the states. In the following chapters, the author examines the concepts of Govereignty, 
independence, equality and fundamental rights and the understanding of these in international 
law. However, the author finds that these concepts do not contribute to the settlement of the 
question of jurisdictional limits under international law. In chapter XV and XVI, which can be 
characterized as the essence of the whole study, the author therefore proceeds in search of specific 
principles of international law delimiting national jurisdiction, particularly the extraterritorial 
enforcement and the intraterritorial exercise of jurisdiction with extraterritorial effects. The 
jurisdictional principles of international criminal law and the principle of non-internvention are 
analyzed, and the question is put whether they can be transferred to the field of international 
antitrust. The study ultimately leads to a weighing - of - interests standard, which is defined, refined 
and elaborated for the purposes of international antitrust law.
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Introduction

Do the antitrust laws of the United States apply to anticompetitive prac
tices carried out by non-Americans? Do they apply to anticompetitive prac
tices carried out outside the United States? In what way is the applicability 
of the American antitrust laws limited as regards anticompetitive activities 
involving foreign elements? What restrictions are imposed by the legislator 
within the realm of the laws themselves? What restrictions are imposed by 
national (United States) law in general, particularly constitutional law? 
What restrictions are imposed by international law? In other words, what 
power (jurisdiction) is conferred upon national (municipal) courts to de
cide antitrust cases with foreign elements?

In 1945, the Alcoa case,1 the cause célébre of the international antitrust 
law, was decided. One of the defendants in this United States case, a 
Canadian corporation, was found to have violated the American antitrust 
laws for anticompetitive contracts entered into abroad with a number of 
European enterprises. In construing the antitrust provision at issue, Judge 
Hand, speaking for the court, expounded:

“Did either [of] the agreement[s] ... violate § I of the Act? The answer 
does not depend upon whether we shall recognize as a source of liability a 
liability imposed by another state. On the contrary we are concerned only 
with whether Congress chose to attach liability to the conduct outside the 
United States of persons not in allegiance to it. That being so, the only 
question open is whether Congress intended to impose the liability, and 
whether our own Constitution permitted it to do so: as a court of the 
United States we cannot look beyond our own law. Nevertheless, it is quite 
true that we are not to read general words, such as those in this Act, with
out regard to the limitations customarily observed by nations upon the ex
ercise of their powers; limitations which generally correspond to those 
fixed by the ‘Conflict of Laws’.”2

The agreements, the court eventually concluded, were covered by the anti
trust laws of the United States, because they were intended to, and did ac
tually affect the foreign commerce of the United States.

In many respects the Alcoa case constituted the beginning of a new de
velopment, a new era, in international antitrust law. The case did not only 
become leading in American antitrust law, but it also, at least indirectly, 
served as model for other states. Moreover, the case has exerted a substan

XIX



tial influence on other areas of law, particularly the United States securities 
legislation.

At the same time, however, it is evident that the case raised more ques
tions than it answered. It gave rise to a lively international debate still in 
progress, and the words of Judge Hand just quoted became perhaps the 
most quoted in the literature of international antitrust law. The principal 
questions raised was: To what extent can an American court apply the anti
trust laws of the United States to acts performed, contracts concluded or 
enterprises seated — wholly or partly — outside the United States? Which 
are the limits set by national (here: United States) law; which are the limits 
set by international law.

The present study is yet another contribution to the proceeding inter
national discussion in this area. It is written primarily because the ques
tions indicated, it is submitted, are still open. The main theme of this study 
can be summarized in one word: jurisdiction. “Jurisdiction” connotes 
power (or competence), the power of a court or any other state organ to act 
within a state, or the power of a state to act through its organs on the inter
national arena. Since the power to act is believed to be governed by rules 
and principles of jurisdiction, the topic of this study is the legal power of 
states and state organs to act. Sought to be defined herein are thus the jur
isdictional rules and principles of national and international law.

The subject-matter of this study is commonly referred to as the “extra
territorial application” of laws. In fact, the concept “extraterritorial appli
cation” is so frequently used in the literature of international antitrust law, 
that one may safely consider it as generally accepted. In the analysis that 
follows, however, the concept will be used only very rarely. This should not 
be understood as an attempt to discard the concept. The reason for the 
sparse use of the concept herein is, rather, that although the concept serves 
a function of a general indicator of a particular area of problems, it is of 
less or no value when attempting to give exact legal definitions; for the pur
poses of exact legal definitions the concept is much too vague. That laws 
are “extraterritorially applied” could either imply that the laws of state A 
are applied by the courts (or other authorities) of state B, within B, or that 
these laws are applied by the courts (or other authorities) of state A, within 
state B, or, finally that the same laws are applied by the courts (or other 
authorities) of state A, within A, but somehow affecting persons or pro
perty outside A.

Even if we choose the latter situation as a basis for the definition of the 
concept — and this is commonly done — we would still not know much 
about the meaning of the term “extraterritoriality”. The best definition 
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that can be offered, it seems, is that laws are “extraterritorially applied’’ in 
the specific case when that case contains foreign elements. But then again, 
the concept “foreign elements” defies a general definition. All that can be 
supplied is examples: acts wholly or partly performed, contracts wholly or 
partly concluded, enterprises wholly or partly seated (or doing business), 
persons residing or domiciled, property wholly or partly situated, etc., out
side the forum state. Still not defined would be the term “outside”; when 
is, for instance, an act performed outside the forum state.

The present study is composed of two parts. In the first part the jurisdic
tional rules and principles of national law origin are analyzed. The attempt 
is made to establish, as precisely as possible, the jurisdictional law as it is — 
that is, de lege lata. Analyzed are mainly the jurisdictional rules and prin
ciples in American antitrust law and securities regulation (Chap. I and II). 
The competition law of the Common Market (Chap. Ill) is examined pri
marily for the purposes of comparison. The short study of the new Swedish 
Competition Act should be regarded as an informative appendix. As the 
statutory provisions regulating jurisdiction, to the extent they exist at all, 
convey very little of substance, the analysis of the national rules and prin
ciples of jurisdiction rests basically on the court practice and the comments 
of the legal writers. Thus, an extensive study of the American case law in 
the antitrust field and in the field of securities regulation, supplemented by 
the views of the commentators (and, of course, the views of the present 
writer), is afforded in the first two chapters. Although the case law of the 
American antitrust law has been the subject of a number of prior studies, 
the extent of the present study is, it is belivied, still justified: As we shall 
see, the opinions as to how the case law should be interpreted diverge 
widely. The specific method of examination of the case law applied in the 
present study shall be discussed where relevant.

The question may rightly be asked, why this study does not include an 
analysis of the antitrust laws of other states with a view to establishing the 
jurisdictional rules stipulated in these laws. The choice not to extend the 
analysis this far has basically three grounds. First, the present study is not 
so much a comparative analysis of the jurisdictional rules of the antitrust 
laws of different states — a horizontal approach — as it is an analysis of 
the jurisdictional rules of one state under international law — a vertical ap
proach. Secondly, the jurisdictional rules of the antitrust laws of the 
United States are, it is believed, together with those of the Common Mar
ket competition law, the most controversial, and probably still the only 
controversial, jurisdictional rules in the world today. The jurisdictional 
rules of the competition laws of West Germany,3 although theoretically 
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far-reaching, have been applied only very rarely to foreign anticompetitive 
activities.4 Moreover, the theoretical aspects of the West German jurisdic
tional rules have been extensively elaborated upon by such distinguished 
scholars as Schwartz and Rehbinder.5 No other state has in practice 
claimed an application of its antitrust laws as wide as that of the United 
States.6 Finally, a comparative analysis of the antitrust laws of the western 
world would lead this study too far astray, further than can be justified 
within the limits of a single book.

Thus, the main focus in part one of the present study is upon the anti
trust laws of the United States and their substantive scope. It is also the 
“extraterritorial” application of the American antitrust laws that form the 
basis for the international law study in part two. The relatively extensive 
analysis of the “extraterritorial” application in the securities field has fore- 
mostly two purposes: 1) to further illuminate the jurisdictional rules and 
methodologies applied in American federal courts in general, as well as to 
other areas of law; 2) to display the influence that the jurisdictional doc
trine in antitrust law has had in other areas.

The list of legal fields in which the problem of “extraterritorial” appli
cation has arisen — or may arise — could, of course, be prolonged; the 
problem of “extraterritorial” application is certainly not specific to anti
trust law and securities regulation. However, legal research always implies 
a choice between, on the one hand, covering the broadest possible area in 
the horizontal sense and, on the other hand, analyzing a narrower area as 
thoroughly as possible. We have here preferred the latter way. Moreover, 
even though the problem of “extraterritorial” application is not specific to 
antitrust law and securities regulation, it is clear that the problem is par- 
ticulary acute in these fields. And it is in these fields that the international 
discussion is centred. As many of the conclusions reached in the present 
study will have analogous applicability in other legal fields, a few examples 
of such fields will briefly be provided in this context: the export control 
laws, environmental law, labour law and laws against corrupt practices. 
Common to all of these laws, including antitrust law and securities regu
lation is the high degree of government involvement in a particular sector 
of life. They are regulatory (public) laws rather than private laws (although 
all law, at least to some extent, is government regulation).

In the summer of 1982, the extraterritorial application of the U.S. export 
control laws became the focal point of an international dispute. The dis
pute arose on June 22, 1982, when the U.S. Department of commerce, pur
suant to Section 6 of the Export Administration Act,7 amended Sections 
376.12, 379.8 and 385.2 of the Export Administration Regulations.8 The 
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amendments implied an extension of the U.S. controls on exports and re
exports of goods and technical data relating to oil and gas exploration, ex
ploitation, transmission and refinement, and was particularly geared at 
obstructing the proceeding Soviet Union - European pipeline construc
tion.83 The unilateral U.S. action provoked a vehement response from the 
European Community, a response submitted in a fourteen pages long note 
forwarded on August 12, 1982, by the representatives of the European 
Commission and of the presidency of the EC Council.9 Requesting the 
American administration to withdraw its measures, the Community main
tained that these measures seriously damaged Community interests and the 
business of European enterprises. In commenting upon the individual 
measures — the amendments to the U.S. Export Administration Regu
lations — the Community claimed that they were not only unlawful under 
international law because of their extraterritorial effects, but also that they 
ran cunter to criteria of the Export Administration Act and to certain prin
ciples of U.S. public law. Subsequently, whether as a result of the Com
munity response or on other grounds, the U.S. Government chose to with
draw its measures to some extent.

The extraterritoriality of the U.S. Foreign Corrupt Practices Act of 
197710 has also recently been subject to some discussion in the United 
States, especially its effect on U.S. foreign relations.11 Although the Act 
seemingly does not extend to the conduct of foreign corporations and cor
porate officers,11 the effective enforcement of the Act may necessitate in
vestigations of the conduct of foreign government officials. A result of 
such investigations may be the disclosure of the foreign officials identity, if 
he is suspected of accepting bribes, the consequences of which may be far- 
reaching.12

Another controversial area is the applicability of U.S. environmental 
laws, particularly the National Environmental Policy Act (NEPA) of 
1969,13 and their applicability to foreign activities affecting the environ
ment abroad and/or in the United States and to U.S. activities affecting the 
environment abroad.14 Lively debated in the United States is furthermore 
the scope of the U.S. labor laws, especially the Labor Management Re
lations Act of 194715 and the power of National Labor Relations Board 
(NCRB).16

Part two of this study is an analysis of the existence and the contents of 
jurisdictional rules and principles in international law and the aspects of 
Conflict of Laws pertaining hereto. The point of departure is the complex 
set of questions: Can principles of international law binding on the states in 
their exercise of jurisdiction exist?; if so, do they exist; and, if so, what 

XXIII



exactly do these principles imply? These questions lead us to the very es
sence of international law, the most fundamental issues. Analyzed is the re
lation between national (municipal) law and international law (Chap. VII) 
the relation between national and international jurisdiction (Chap. VIII), 
the presence of lacunae in international law and the prohibition of non 
liquet (Chap. IX), the question whether there is a presumption for or 
against the freedom of the states in the absence of positives rules (Chap. 
X), and different facets of sovereignty (sovereignty and independence, sov
ereignty and equality, sovereignty and “fundamental” rights — Chap. 
XI—XIII). The principal query throughout this analysis of the basic con
cepts of international law, is whether these concepts convey anything with 
respect to limits on the exercise of state jurisdiction. The Conflict of Laws 
aspects are dealt with in Chap. VI.

In the following three chapters the limits of state jurisdiction are dis
cussed more closely, particularly in Chap. XVI. This discussion is sur
rounded by both terminological and methodological studies. (Notes on 
general methodology are also supplied in Chap. V). The study concludes 
with an examination of national rules and principles of jurisdiction in light 
of the results of the analysis of international law and a survey of the inter
national cooperation in this field.
The concept of international antitrust law, as employed throughout the 
present study, will be considered an equivalent of international criminal 
law, international administrative law, private international law, etc., all de
noting that body of national law — principles and rules — in each respect
ive field, that govern the applicability of substantive law (whether domestic 
or foreign). International antitrust law thus refers to the national jurisdic
tional principles and rules in the antitrust field (see further Chap. VI).

Notes, Introduction

1 U.S. v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945).

2 Id., at 443.

3 See Section 98:11 of the West German Gesetz gegen Wettbewerbsbeschränkungen (GWB).

4 But see the Morris Rothmans case, decided by the Bundeskartellamt (BKartA) on February 
24, 1982 (B6-691100-U-49/81), reported in 6 Wirtschaft und Wettbewerb (WuW) 483 (1982), 
in which case a domestic (and simultaneously a foreign) merger was prohibited.
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5 See Schwartz, I.E, Deutsches internationales Kartellrecht (Köln-Berlin-Bonn-München, 
1962); Rehbinder, E., Extraterritoriale Wirkungen des Deutschen Kartellrechts (Baden- 
Baden, 1965) and Rehbinder in: Immenga/Mestmäcker, Kommentar zum GWB, at 
1870—1948. Also see Stockman, K. and Strauch, V., World Law of Competition, West Ger
many, Unit B, Vol. 5 (edited by v. Kalinowski, Matthew Bender, New York, 1981).

6 As regards the substantive scope of the French law, see e.g. Plaisant, R., World Law of 
Competition, France, Unit B, Vol. 3, Pt. 4, § 2.06 [2] [a]—-[3] [a] (edited by von Kalinowski, 
Matthew Bender, New York, 1981); OECD, Guide to legislation on Restictive Business Prac
tices, Vol. 3 (France 1.0). As regards Great Britain, see e.g. Korah, V., Competition Law of 
Britain and the Common Market (London, 1975); Wilberforce, R. O., Campbell, A. and 
Elles, N., The Law of Restrictive Trade Practices and Monopolies (2nd ed., London, 1966, 
Supplements including 1969 and 1973); OECD, Guide to Legislation on Restictive Business 
Practices (United Kingdom 1.); Lever, The Extraterritorial Jurisdiction of the Restictive Prac
tices Court, Int. & Comp. L. Q. (1963, Suppl.) p. 117.; Barack, at 321 ff.; Barounos, D. and 
Allan, W., World Law of Competition, United Kingdom, Unit B, Vol. 4 (edited by von Kali
nowski, Matthew Bender, New York, 1981). As regards the Netherlands, see e.g. Ham, A. D., 
World Law of Competition, the Netherlands, Unit B, Vol. 3, Pt. 7, § 1.03 (edited by von Kali
nowski, Matthew Bender, New York, 1981); OECD, Guide to Legislation on Restrictive Busi
ness Practices, Vol. 5 (the Netherlands 1.0); Barack 318 ff. As regards other states, such as 
Belgium, Denmark, Switzerland, Italy, see further in World Law of Competition, supra, Unit 
B, Volumes 3—6 and in the OECD Guide, supra.

7 See the Export Administration Amendments of 1977, Pub. L. No. 95—52, 91 Stat. 235 
(1977) amending the Export Administration Act of 1969, 50 U.S.C. app. § 2401, et seq (1970) 
(amended 1974).

8 43 Fed. Reg. 3508 ff. (1978). For a general overview, see further, e.g., Wayne, R. S., Extra
territorial Application of the Export Administration Amendments of 1977, 8 Ga. J. Int. & 
Comp. L. 741 (1978); Skol, A. G. and Peterson, C. H., Export Control Laws and Multi
national Enterprises, 11 Int. Law. 29 (1977); Johnstone, J. M. and Paugh J., The Arab Boy
cott of Israel: The Role of United States Antitrust Laws in the wake of the Export Adminis
tration Amendments of 1977, 8 Ga. J. Int. & Comp. L. 661 (1978); Craig, Application of the 
Trading with the Enemy Act to Foreign Corporations Owned by Americans: Reflections on 
Fruehauf v. Massardy, 83 Harv. L. Rev. 579 (1970).
8a Summarized, the amendments provided as follows:

1) Machinery for the exploration, production, transmission or refinement of oil and natural 
gas, or components thereof, may not, insofar as the machinery or components are of U.S. ori
gin, be re-exported by persons in a third country without permission of the U.S. Government.

2) Any person subject to the jurisdiction of the United States — i.e., either citizen or resident 
of, actually staying within, organized under the laws of, or owned or controlled by persons wit
hin the United States — is required to obtain prior written authorization by the Office of Export 
Administration for exports or re-exports to the U.S.S.R. of non-U.S. goods and technical data 
related to oil and gas exploration, production, transmission and refinement.

3) No person in the U.S. or in a foreign country may export or re-export to the U.S.S.R. 
foreign products directly derived from U.S. technical data (a broadly defined concept) relating 
to machinery, or components thereof, utilized for the exploration, production, transmission 
and refinement of petroleum or natural gas or commodities produced in plants based on such 
U.S. technical data, if (a) a written assurance was required under the U.S. export regulations 
when the data were exported; or if (b) any person subject to the jurisdiction of the United States 
— as defined under 2) supra — receives royalties or other compensation for, or has licensed, the 
use of the technical data concerned, regardless of when the data were exported from the U.S.; or 
if (c) the recipient of the U.S. technical data has agreed to abide by U.S. control regulations.
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9 See Europe Agence Internationale D’lnformation Pour La Presse, Europe Documents N. 
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10 Pub. L. No. 95—213, 91 Stat. 1494 (1977), 15 U.S.C. §§ 78 m, 78 dd, 78 ff.
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trust Consequences of United States Corporate Payments to Foreign Officials: Applicability 
of Section 2 (c) of the Robinson-Patman Act and Sections 1 and 2 of the Sherman Act, 30 
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13 42 U.S.C. §§ 4321—4347 (1970).

14 See further, e.g., Almond, H. H., The Extraterritorial Reach of United States Regulatory 
Authority over the Environmental Impacts of Its Activities, 44 Albany L. Rev. 739—779 
(1980); Galton, J., The Scope of the National Environmental Policy Act: Should the 102 (2) 
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the Extraterritorial Application of the Labor Management Relations Act, 10 Cornell Int. L. J. 
1 (1976); Goldberg, Labor Relations and Labor Standards for Employees of United States 
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Part one
Jurisdiction from the national 
law perspective





Chapter I.
United States—Antitrust law

1. Introduction
When a United States federal court1 is called upon to settle a dispute of an 
antitrust nature, regardless of whether the plaintiff is the Antitrust Divi
sion, the Federal Trade Commission or a private company, the concern of 
the court is not just to decide the substantive issues, i.e., what antitrust 
regulation is the defendant violating, if any, how shall we remedy it, etc.? 
In an early2 phase of the proceedings, the courts inquiries must, in addition 
to this, be concentrated on the jurisdictional questions. The inquiry is 
whether the court may take the case,3 and more specifically, 1) whether the 
court has jurisdiction (competence) to act in the particular type of case 
and, 2) whether it has jurisdiction having regard to the particular persons 
appearing therein. These two jurisdictional issues will here, as frequently 
elsewhere,4 be designated as subject matter jurisdiction and personal 
jurisdiction.5 They are matters of law. This means that a decision to adjudi
cate the case must be based on a juxtaposition of the particulars of the case 
with the requisites of the common law rule or the statute that confers the 
jurisdictional power upon the courts.

Constitutional requirements form the ultimate barrier. Personal jurisdic
tion, for one, cannot be established without attention being paid to the due 
process prerequisites of the Fifth Amendment.6 These are, in essence, 
complied with if (1) there is some acceptable or adequate basis for jurisdic
tion over the person or persons involved in the proceedings, i.e., some 
constitutionally sufficient relationship or contact existing between the state 
or the country of the forum (in our case United States territory) and the de
fendant party, and (2) if process is served in accordance with a valid statute 
which affords the parties to the action reasonable (if not actual) notice of 
the proceedings and a fair opportunity to be heard therein.7

One should bear in mind, though, that these requirements merely set the 
minimum standard.8 While a statute cannot transgress these limits, it does 
not have to got that far. A statute can thus be more restrictive than the 
Constitution.9
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As regards subject matter jurisdiction, the constitutional requirements 
are much more general and at the same time more indefinite. Primarily, 
subject matter jurisdiction is a question of statutory law, i.e., whether the 
legislator has empowered the court to hear and determine the particular 
issue of the suit. Now and then, however, due to statutory vagueness or 
factual uniqueness, the court has to penetrate the legislator’s intent more 
extensively than would normally be done. The constitutional norms will no 
doubt serve as guidelines in this regard, with the probable result that an in
tention to violate the Constitution will not readily be established.10

Personal jurisdiction and subject matter jurisdiction will next be out
lined below, separately and in the now given order, not because these issues 
are so treated in the courts — they probably are not — but by reason of the 
pedagogical benefits to be gained thereby.11

2. Personal jurisdiction
(over foreign and alien corporations)12

2.1 Some significant domestic developments — Individuals

In order to acquire personal jurisdiction over an individual in civil as well 
as in criminal cases, a state court — at the time immediately preceding Pen- 
noyer v. Neff13 and the years thereafter14 — principally had to rely on a de 
facto power over the person. Originally this power was tantamount to 
physical power by arrest. The defendant had to be brought before the 
court. Only individuals within the territorial jurisdiction of the court, i.e., 
within the forum state, were subject to arrest. The sovereignty of sister 
states had to be respected.

While this is still essentially the rule as far as criminal proceedings are 
concerned, personal jurisdiction on civil cases has, as we shall see, moved 
far away from this starting point.15 A characteristic, if not singular, feature 
of United States Conflict of Laws — distinguishing it from the law in civil 
law countries — was then and still is, though, that personal jurisdiction, as 
a rule, can be obtained without any connection with the facts of the case 
for which jurisdiction is sought. Quite another matter is that the recent 
growth of the law of personal jurisdiction, in practice, has brought the cri
teria for personal jurisdiction and underlying facts of the specific case to
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wards a common ground; this seems to be more an effect of the general 
trend of increasing interrelationship and interdependence than of con
scious adjustment whether towards the principle in the civil law countries 
or some inherent need. The fact is that personal jurisdiction still can be 
established on the basis of the old rules (general jurisdiction) as well as 
those of the modern age (specific jurisdiction). The old and the new comp
lement each other.

The first significant development denoted that the capias ad responden
dum was supplemented by a symbolic arrest; a personal service of sum
mons. According to this rule, the person served still had to be present with
in the territory of the forum state at the time of service. This fulfilled two 
functions: to give proper notice and to give the forum court international 
(interstate) jurisdiction. The rationale of Pennoyer v. Neff11 — summar
ized — rested on these basic notions. That case held, furthermore, that 
intrastate personal service was the only constitutionally valid method to 
procure personal jurisdiction.18 Out of this basic principle numerous excep
tions have grown since then, all in an expanding direction,19 so many that 
the rule tends to become the exception.

Modern law recognizes, for instance, that service of process on an agent 
appointed to receive such service, either in general or for the sake of speci
fic litigation20 (what still amounts to personal service),21 irrespective of the 
whereabouts of the defendant-principal, is in conformity with the 
Constitution, as is service of process outside the forum state on a domicili
ary (or resident) of the forum state,22 service of process outside the United 
States to U.S. citizens (where a suit, based on a federal statute, is 
brought)23 and service of process outside the forum state in combination 
with the person’s (who has been served) voluntary appearance — in person 
or through an authorized attorney24 — or in combination with actual or 
implied consent,25 all provided, of course, that the service of process is car
ried out in accordance with a statute and that this statute does not conflict 
with the Constitution.26

2.2 Foreign corporations

The law of personal jurisdiction over corporations follows the same princi
pal line of development as that concerning individuals. Any differences in 
this respect — basically practical — are due to the peculiar legal structure 
of corporations and their fictitious nature. Constitutionally, the due pro
cess requirements (as those of the equal protection) apply indiscriminately. 
A corporation was traditionally regarded to be “present” only in the state 
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of its creation.27 Process was to be served on the principal officer of the 
corporation.28 Statutes enacted in every state — the fact that there is a stat
ute is also a constitutional prerequisite29 — provide for new forms of 
process-serving. The statutory designation of Secretary of State as agent 
for service of process is typical.30 Another form is the naming of certain 
officers or responsible agents as amenable to service, or a combination of 
these methods.

To secure personal jurisdiction over foreign corporations, numerous legal 
constructions were practised from time to time. One of these rested on the 
notion that a state does not have a duty to accept a foreign corporation, as 
a business-making entity within the state’s borders.31 Therefore, as con
sideration for such acceptance, a state could require a corporation about to 
enter into business relations across the state borders, to submit to certain 
efficient modes of service of process. Thereby, the corporation was held to 
have consented to jurisdiction.32

In other cases, again, foreign corporations were deemed subject to the 
jurisdiction of the forum court on the ground that they had “impliedly 
consented” to it by voluntary business engagements within the forum 
state.33 The “consent” and “implied consent” theories were, however, 
limited in one important respect. They did not apply to causes of action un
related to business actually executed.34 To overcome this, the next con
structive device in the development was therefore to deem a foreign corpor
ation “present”, not only — as earlier — in its domestic state, but also in 
every state where the corporation conducted regular business operations 
for a considerable period of time; where it was “doing business”. This the
ory of “presence” enabled the courts to acquire jurisdiction over foreign 
corporations (as over natural persons) in any cause of action.35 But there 
was, as we shall see, more to come.

2.3 The doctrine of “minimum contacts”

The modern law of personal jurisdiction has extracted its principal impetus 
from the International Shoe case, decided in 1945.36 Here the State of 
Washington brought a tax suit in Washington against the International 
Shoe Co., a Delawere corporation. Personal jurisdiction was upheld even 
though the defendant’s contacts with the forum state were restricted to its 
maintenance of a line of salesmen in Washington, who were only authorized 
to solicit orders. Affirming the decision of the Washington courts, the U.S. 
Supreme Court threw the old “presence” and “consent” fictions over
board and moulded the theory of “minimum contacts”. To subject a 
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foreign corporation to a judgment in personam, all that due process re
quires is that the corporation “have certain minimum contacts with the [fo
rum] state — such that maintenance of the suit does not offend traditional 
standards of fair play and substantial justice”.37 (The preponderance of the 
authorities today agree that the rationale of International Shoe is equally 
applicable to individuals and partnerships).38 While earlier cases generally 
laid the major stress on business quantity concepts, International Shoe 
implied more of a qualitative test, including not only a contact inquiry but 
also, for instance, an estimation of the inconveniences for the defendant in 
having to appear in the forum court, the hardships on the plaintiff if 
obliged to litigate elsewhere and the interest of the forum state in, e.g., 
regulating the activities involved and in an efficient judicial administration. 
It is not a question of finding the most appropriate court, it is whether suit 
in one state or the other is so unfair to either party as to amount to a denial 
of due process}9

What exactly amounts to sufficient minimum contacts was, however, 
not made evident and, as a consequence, the requisite contacts today vary 
from state to state, from statute to statute, from lawsuit to lawsuit and 
from purpose to purpose. Each case requires consideration of the quality 
and nature of the contacts between the defendant and the forum. Inter
national Shoe did not formulate a precise test, it just altered and broadened 
the basic criteria for personal jurisdiction, and it supplied instruments for 
future development of workable law in this field. The constitutional limi
tations were somewhat relaxed and states were afforded the power to enact 
statutes within the newly set limits.

Earlier fictions, such as those of “presence” and “consent”, which re
vealed little or nothing of the underlying notions of the due process clause, 
were thus replaced by guidelines of more tangible but at the same time 
more pliable substance, such as “fairness” and “reasonableness”. This 
alteration did not, however, necessarily call for statutory modifications. 
The state laws applied thus far were within the constitutional standards by 
a broad margin.40 Whether or not to expand state jurisdiction to the extent 
possible under the International Shoe mandate is for each state’s legislature 
to decide (not for the state courts). Many have chosen to do so, others have 
not.

While state laws thus vary, common denominators are easily discovered. 
One is that the law of personal jurisdiction moves along two supplementary 
lines, the dividing element being the relation between the activities carried 
out by the foreign corporation in the forum state, on the one hand, and the 
plaintiff’s cause of action, on the other. Where a foreign corporation has 
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conducted business, not occasionally or casually, but with a fair measure 
of permanence and continuity in the forum state, a plaintiff’s cause of ac
tion does not have to relate to these transactions (general jurisdiction).41 
On the other hand, where such a relation can be found, a single activity at
tributable to the foreign corporation may suffice,42 provided that the act is 
purposefully initiated (specific jurisdiction). Such isolated activities, 
capable of tying the foreign corporation to the forum state and producing 
liability, are today defined in greater detail in so-called long-arm statutes. 
The typical “long-arm statute’’ confers personal jurisdiction over any non- 
domiciliary who, e.g., transacts any business, commits a tortious act or 
owns property situated within the forum state in case where the cause of ac
tion arises from these acts or circumstances.43 The conclusion of a single 
contract (in extreme cases even a bid by telephone) will normally amount to 
transaction of any business.44 An injury or effect caused within the forum 
state by a tortious act committed outside the forum state — where the in
jury was intended or should have been foreseen — is sufficient to vest per
sonal jurisdiction over the tortfeasor.45 Some statutes provide personal jur
isdiction over any non-resident who causes an “event to occur” within the 
forum state and that event is the subject of the complaint.46

2.4 Actual notice and fair opportunity to be heard

In addition to minimum contacts, due process requires that the defendant 
is actually notified of the lawsuit filed against him and that he is afforded a 
fair opprtunity to appear in court and defend himself. At the time when 
personal service of process (on the defendant while present in the state) was 
the exclusive mode of obtaining jurisdiction in personam, the actual notice 
requirement did not raise independent problems. The breakthrough of the 
doctrine of minimum contacts altered this situation radically. Consti
tutionally it is today immaterial whether the defendant receives notice 
while present in the forum of state or outside that state,47 provided, of 
course, that there are sufficient (minimum) contacts. It is essential, how
ever, that notification is conveyed in accordance with a valid statute 
(whether state or federal) which in itself is based on the necessary consti
tutional prerequisites. Therefore, no actual notice is effective without a 
state authorizing it. On the other hand, service that, in a specific case, does 
not give actual notice to the defendant, is not necessarily ineffective, pro
vided a constitutionally unobjectionable statute is complied with.48

The methods employed for notice of proceedings may vary. Apart from 
personal service, pleadings may be mailed to the defendant or delivered to 

8



him personally wherever he is residing. The defendant may also be notified 
through publications in newspapers or through posters in a public place or 
service on a agent appointed by him (substituted or constructive service). It 
is not, however, constitutionaly sufficient to, for instance, publish a notice 
in a local newspaper, where another, more efficient mode is aviable. This 
was made clear in Mullane v. Central Hanover Bank & Trust Co.,49 where 
the Supreme Court laid down the following yardstick: The type of service 
chosen must be the one that is “most reasonably calculated” to give the de
fendant the requisite notice and a fair oppurtunity to appear.50 As to a 
foreign corporation, service on an authorized agent or on a highly ranked 
corporate officer is, if practically possible, “more reasonably calculated” 
than service by mail. But it is probably never sufficient to serve some minor 
employee or independent intermediary.51

2.5 Alien corporations

The degree of conformity to the constitutional standards as expressed in 
the due process clause and specified in case law is, to a great extent, a ques
tion of expectance: Will the courts in sister states or foreign countries give 
full faith and credit to what has been decided? Will they recognize the de
cision? While courts in sister states are under a constitutional obligation to 
recognize constitutionally irreproachable court decrees, foreign courts 
have no such constitutional duty. But whatever the constitutional restraints 
imply, and whatever attention foreign courts will pay to these, recognition 
of U.S. court decisions by foreign courts is still dependent on limits im
posed on the law of personal jurisdiction by international law.53 (Issues 
now referred to, i.e., recognition, international law, etc., will, as noted in 
the introduction, not be subject to scrutiny in this context; it is vital, how
ever, to point out their interrelations).

There is but little reason to believe that the jurisdictional rules just de
scribed apply differently with respect to alien corporations. Likewise, the 
principles no doubt have equal relevance in federal courts as in state courts. 
Not only do a few of the cases already referred to54 bear witness to this, but 
other cases mentioned below will also show the same.55 Furthermore, the 
Restatement (2d) of the Conflict of Laws, although not unequivocally, 
seems to point in this direction (§ 47). The solution to the question of rel
evance of the International Shoe doctrine of minimum contacts lies primar
ily embedded in the doctrine itself. “Fairness”, “reasonableness”, “sub
stantial justice”, etc. are requisites of an elastic and non-mechanical 
nature.56 If any conclusion of fairness, etc., is to be based on a balancing of 
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interests test (e.g., estimation of the inconvenience for the defendant and 
the plaintiff is interest in the forum), then the fact that the defendant is an 
alien who has its place of business in another country, possibly with a dif
ferent type of legal system, cannot be left out of consideration. What is 
sufficient “minimum contacts” for a corporation situated in one of the sis
ter states, can obviously not suffice for an alien corporation. Something 
more has to be added, which pays regard to its alien character.57 Whether 
this proposition corresponds to reality, remains to be seen in what follows 
(at least as far as antitrust case law is concerned).

2.6 Personal jurisdiction and antitrust law

Courts, in antitrust cases,58 are guided by the same principles with regard to 
personal jurisdiction as are courts in general. As elsewhere, personal juris
diction can be obtained only if there is a constitutional basis for it and if 
process has been fairly served. The courts’ first task is to interpret and ap
ply the statutes that provide for personal jurisdiction. These, in turn, have 
to meet the constitutional standards of “fair play and substantial justice”.

The relevant provisions regarding personal jurisdiction in the antitrust 
laws are somewhat singulary moulded. On the one hand, there are certain 
venue provisions,59and, on the other, there are provisions relating to service 
of process. As to venue, Section 12 of the Clayton Act provides that an 
antitrust suit may be brought either in the judicial district where the de
fendant corporation is an “inhabitant” or where it may be “found” or 
where it “transacts business”.60 In addition, civil suits (actions for treble 
damages) can be brought in the district “in which the defendant resides or 
is found or has an agent”.61 When the defendant is an alien corporation, 
however, these provisions are superseded by Section 1391(d) of the Judicial 
Code, enacted in 1948, which provides that “An alien may be sued in any 
district”.62 There is thus no venue requirement at all as to antitrust suits 
against alien corporations. Suit can be brought in any federal court of the 
United States. Consequently, the venue provisions have no relevance when 
determining issues concerning personal jurisdiction over alien corpor
ations.63 For this reason, the burden of fulfilling the due process requisites 
lies solely on the service of process stipulations. These are:
(1) Section 12 of Clayton Act, which provides that all process in antitrust 
cases may be served in the district in which the defendant corporation is an 
“inhabitant”, or wherever it may be “found”.64
(2) Rules 4(e) and (i) of the Federal Rules of Civil Procedure which author
ize service upon parties in civil actions65 in the manner provided by state 
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law or rule of court and in the case of foreign (or alien) defendants in the form 
prescribed by or acceptable to the foreign state (or country) in question.66

The two provisions which apply for all antitrust purposes are supplemen
tary in civil actions, while in criminal actions only the former applies. 
While the former provision affords general jurisdiction, the latter only 
constitutes a basis for specific jurisdiction.

2.6.1 Clayton Act Section 12 — General jurisdiction

The acquisition of personal jurisdiction in consonance with Section 12 of 
the Clayton Act is thus effective for all causes of action under antitrust 
law, i.e., even for unconnected claims. In other words, if a corporation is 
either an “inhabitant” or “found” somewhere in the United States, it can 
be sued for any antitrust claim whether related or unrelated to the corpor
ation’s activities in the United States.

Alien corporations cannot be “inhabitants” of the United States by defi
nition. This goes without saying. Whether they can be “found” there de
pends, of course, on how this relatively diffuse concept is to be interpreted.

At the time when Section 12 of the Clayton Act was enacted — in 1914 
— it superseded Section 7 of the Sherman Act. That section, however, was 
similarly phrased. The crucial words were “resides or is found”. Section 12 
of the Clayton Act implied no significant statutory change with regard to 
aliens. They still had to be “found” for service of process purposes.67

The “found”requisite was carefully expounded in People's Tobacco 
Co. v. American Tobacco Co.™ To be found, the court explained, the cor
poration must have been doing business within the forum state of such 
magnitude that it has “subjected itself to the local jurisdiction”.69 More
over, ”found”, the court held, is in effect to be equated with “presence” 
or “doing business” by authorized agents. The defendant was therefore 
not “found” in this meaning, though it continued to advertise its goods, to 
make interstate sales to jobbers, to send people to solicit orders and to own 
stock in subsidiaries within the forum state. Thus, it seems that “found” 
was interpreted to imply the doing of business of a substantial and con
tinuous character,70 tantamount to the old fiction of “presence”.

Doing business is, although in a sligthly relaxed design, still the prerequi
site that determines personal jurisdiction over alien corporations. What 
then constitutes “doing business”? First, doing business must be dis
tinguished from “transacting business”, a requisite added to the venue 
provisions mentioned supra.71 “Found” or “doing business” does not 
equal4‘transacting business”; it is not, what “transacting business” has 
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been held to be,72 the “practical everyday business or ... carrying in busi
ness ‘of any substantial character’ ”, Doing business is not business trans
actions of a sporadic and isolated nature. It presupposes something much 
more, something of permanence, continuity and systematization.73 In U.S. 
v. DeBeers Consolidated Mines Ltd.,14 extensive advertising, publicity cam
paigns, bank accounts, occasional visits by company representatives, spor
adic sales and consultant contacts — all within the United States — were 
not held to constitute “doing business” or “being found”.75 But in U.S. v. 
Aluminum Co. of America16 a Canadian corporation (“Limited”), which 
maintained offices in New York with a large staff performing executive 
and administrative functions (e.g., operating Limited’s New York bank ac
counts), was “found” in New York after process being served upon Lim
ited’s president at one of these offices. In U.S. v. Scophony Corp, of 
America11, again, a British corporation (Scophony) was “found” in the 
United States, partly because of the fact that it kept U.S. agents one of 
which had an unlimited and irrevocable power of attorney with regard to 
all of Scophony’s interests in the United States.78

The evaluation of Scophony’s business operations in the United States 
rested, however, on a broader reasoning, as we shall see forthwith.

2.6.2 The theory of enterprise entity

The theory of enterprise entity is rooted in the idea that what in fact is one, 
shall be treated so, even though legal forms indicate otherwise, that form 
shall not overshadow actualities.79 An alien parent corporation that has 
subsidiaries in the United States is, therefore, deemed to be present (or 
found) in the United States if the latter in fact can be identified with the 
former. Legal separation will be recognized only where there is an actual 
separation. The mere fact that a subsidiary exists does not unify the cor
porations in this respect.

Determination of corporate status as united or separated may necessitate 
an exhaustive examination of the entire parent-subsidiary interrelation
ship. Indicative factors in such an examination may be: the amount of 
ownership of the subsidiary, the existence of interlocking directorates be
tween the parent and the subsidiary, the subsidiary’s degree of freedom to 
act on its own, the intermingling of affairs regarding accounts, taxes, etc., 
between the two, the ultimate responsibility for the subsidiary’s oper
ations, the amount of instructions that pass between the entities and to 
what extent these are attended to, the degree of capitalization of the sub
sidiary, and so forth.80

12



In cases where the subsidiary has no independent existence, where the 
parent is so directly and intimately connected with the affairs of its subsidi
ary, where the parent in fact does extensive business through the subsidi
ary, the parent and its subsidiary will be treated as a single entity and per
sonal jurisdiction over the alien parent is to be sustained.

Conversely, where corporate activities and responsibilities are separately 
maintained, where the respect of independence is mutual and where direc
tives in fact are only advice, courts will respect the legal separation.

An appraisal of the parent-subsidiary relations may even, in exceptional 
cases, lead to the conclusion that an alien subsidiary, which has an Ameri
can parent, is “found” in the United States. (This is exemplified below).

In U.S. v. Scophony Corp, of America,81 jurisdicton over the British 
parent (Scophony) was obtained through its U.S. agents and through its 
American subsidiary. The partly owned subsidiary was constructed orig
inally to sell and manufacture television equipment and similar products 
and later to license and exploit patents related to such products, patents 
transferred from the parent to the subsidiary. By appointing the president 
and other officers in decisive positions in the subsidiary, partly through its 
own representatives, the British parent managed to control and supervise 
the subsidiary’s business, beyond the normal exercise of a shareholder’s 
rights. The subsidiary was found to be a mere instrument of the parent, 
employed to carry out the parent’s business intentions in the United States.

U.S. v. United States Alkali Export Ass’n, Inc.82 presented similar facts. 
Employees of the British parent held positions as officers in the American 
subsidiary and not only directed the subsidiary’s operations, but also those 
of some other, South American, corporations. Moreover, an agreement 
between the parent and the subsidiary, as indicated by their mutual corre
spondence, supported the court’s conclusion that the subsidiary had no 
other function than to conduct the parent’s business in the United States.

Two Swiss organizations (here: FH and Ebauches), which were defend
ants in U.S. v. The Watchmakers of Switzerland Information Center,82 
were likewise amalgamated with their joint New York subsidiary. The lat
ter’s principal object was, inter alia, to advance the interests of its parents 
by performing advertising and promotional work in the United States and 
by functioning as an information center. The subsidiary’s manager, a for
mer employee of one of the parents, submitted a corporate budget every 
year for joint approval of FH and Ebauches. After a “realistic appraisal of 
the overall business” — through their subsidiary84 — of the Swiss organiz
ations, these were “found” in New York. The subsidiary, the court 
reasoned, had no independent business of its own. It was a mere adjunct of 
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its parents and its activities were regarded as theirs.85
As mentioned earlier, the theory of enterprise entity can also work the 

other way around. Alien subsidiaries can be subjected to U.S. jurisdiction 
through the medium of their American parents. This occured in the Swiss 
Watch case just referred to.86 Two Swiss subsidiaries, each wholly owned 
by American parents, were both “found” in the United States (New York) 
for jurisdictional purposes. This was not because of the parents’ power to 
regulate the subsidiaries’ business, but to the contrary, because of the sub
sidiaries’ power to bind the parents in one specific respect: the parents had 
voluntarily subjected themselves as affilliates, through their subsidiaries, 
to the alleged restrictive practises of the Swiss watch industry, and thereby 
committed themselves to follow directives originating from these practises.

Apart from this case, it is conceivable that personal jurisdiction over an 
American parent corporation implies personal jurisdiction over its alien sub
sidiary when the parent totally controls its subsidiary, when thus the control 
is so strong that the parent and its subsidiary are considered a single entity.

2.6.3 Agency relationship and the ostensibly independent intermediary

An alien corporation that conducts its business in the United States 
through agents is, for jurisdictional purposes, not distinguished from cor
porations “present” in the United States, provided, of course, that the 
agent furthers the interests and instructions of its principal. This we have 
seen above (supra p. 12). An independent intermediary — e.g., a distribu
tor of imported alien goods — cannot, on other hand, without more be re
garded as the alien exporter’s lengthened arm. But where independence is 
ostensible, where the contract that sets the terms between the alien pro
ducer and the U.S. distributor is but empty words, where the distributor in 
fact is dominated by the alien producer (exporter), or where the distributor 
in fact is limited in action by the alien producer, the distributor will be re
garded as an agent of the producer, or in other words: an agency relation
ship will be “construed”. This, again, may turn on the contents of the 
contract between the distributor and the producer. Who bears the risk for 
losses, in whose name is the distributor dealing, when does title to the goods- 
pass, in what way’s are the distributor’s resales limited, etc.? How the inter
mediary distributor is characterized in the contract, has less importance.87

2.6.4 Patents or personal property within the United States

The possession of U.S. patents, or rights derived from such, is sufficient 
for the purpose of securing personal jurisdiction over alien holders of 
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patent rights88. Personal property of another nature, however, cannot 
alone constitute personal jurisdiction over alien proprietors. Yet, forfeiture 
of such property, which is possible only if there is a relation between the 
property and the alleged restrictive trade practises, can work as a pressure 
on the alien owner so as to extort “voluntary” appearance before the 
court. Antitrust suits may also be commenced and tried without the attend
ance of the alien owner, as jurisdiction — so-called jurisdiction in rem — 
can be based on the forfeited property. Any judgement resulting from such 
proceedings is to be limited to the property involved and normally has no 
effect outside the United States.89

2.6.5 Specific personal jurisdiction

While the general rules of personal jurisdiction, discussed above, seem to 
be equally applicable to civil, administrative and criminal proceedings,90 
the rules of specific personal jurisdiction apply only to civil proceedings?1 
Another distinguishing feature between general and specific personal juris
diction is, as has been emphasized earlier, that the former is effective 
against any cause of action, whether related or unrelated to the jurisdic
tional contacts required (found = doing business), while the latter is effec
tive only against related causes of action. Hence, acquisition of specific 
personal jurisdiction over an alien corporation must be based on a claim 
that has a connection to that corporation’s business activities in the United 
States. If no such connection exists, only general personal jurisdiction can 
be obtained.

The foundation of the specific personal jurisdiction is the doctrine of 
minimum contacts as framed in the case law following the International 
Shoe case,92and the 40—45 “long-arm” statutes which have been enacted 
in the different states of the United States.93

For antitrust purposes, however, these “long-arm” statues were ineffec
tive until 1963, when the Federal Rules of Civil Procedure were amended so 
as to permit federal courts to apply such statutes (or court rulings),94 i.e., 
the “long-arm” statute enacted, if there is one, in the state in which the 
court sits. Consequently, if a plaintiff foresees that only the New York 
“long-arm” statute requirements can be met, conceivably because the alien 
corporation he wants to sue conducts business only in New York, he can 
sue in no other place than in federal court in state of New York. The venue 
provision in Secton 1391(d) of the Judical Code (“alien may be sued in any 
district”) thus has little or no importance in such instances.

The definite confirmation of the validity ot the Federal Rules in antitrust 
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cases came in 1965 when the decision i Hoffman Motors Corp. v. Alfa 
Romeo S.p.A. was handed down.95 The defendant corporation in this case, 
Alfa Romeo, was served at its headquarters in Italy. This was made possible 
as the defendant had minimum contacts with New York, out of which the 
claim arose, in accordance with the New York “long-arm’ statute.96 Further
more, the “long-arm” statute could be invoked since the Federal Rules of 
Civil Procedure were held to supplement Section 12 of the Clayton Act.97

As a rule, the various “long-arm” statutes afford a basis for personal 
jurisdiction whenever the non-domiciliary, i.e., in this case the alien cor
poration, either (1) transacts any business (including contracting to supply 
services or goods), (2) commits a tortious act (the act itself or the effect of 
it), or (3) has interests (uses, owns, etc.) in real property, within the forum 
state. (See supra p. 15). The first two requisites will be discussed here.

The transaction of any business test is, as we have seen (supra p. 7 f.), 
considerably broader than the “doing business” test. A single transaction 
— a contract entered into, a contract to be partially or fully performed, a 
bid by telephone, any purposefully initiated event — 98 may suffice. It fol
lows, that the typical “long-arm” statute prepares the ground for personal 
jurisdiction on the basis of less numerous contacts than Section 12 of the 
Clayton Act (“found”). The outer line is unclear and differs from state to 
state. In a North Carolina case,99 it was held that partial performance of a 
contract constituted sufficient contacts, while the court in the same state 
relinquished jurisdiction on the basis of a single shipment of goods.100 A 
Pennsylvania court has secured jurisdiction over a Swedish corporation, 
which traded its products in the United States through an obviously inde
pendent U.S. distributor and which had no other contacts with Pennsyl
vania.101 New York courts have obtained personal jurisdiction over alien 
parent corporations that have subsidiaries in New York, not by means of 
the theory of enterprise entity, 102but rather by a “benefit” theory — i.e., 
the alien corporations enjoys benefits from its subsidiary, presumably of a 
purely economic nature.103(Or it enjoys the benefit and protection of the 
laws of that state through its subsidiary.)104

Although none of the cases now referred to involved antitrust issues, 
they indicate a trend, which in itself is of some relevance.

The jurisdictional scope is likewise broadened by the commission of a 
tortious act test. The conclusions to be drawn are the same. Several states 
have adopted “long-arm” statutes authorizing the courts to acquire per
sonal jurisdiction whenever a person (corporation) commits a tortious act 
within the state, or outside the state if it causes injury (effects) within the 
state. The place of effect requisite usually applies, provided that the corpor
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ation alleged'05 to have been committing the tortious act does regular busi
ness within the state or derives substantial revenue from goods consumed 
or services rendered therein.106 The New York statute adds: if the corpor
ation could reasonably foresee or expect the act to have consequences and 
derives substantial revenue from interstate or international commerce.107 
The California “long-arm” statute simply states that jurisdiction can be 
exercised “on any basis not inconsistent with the Constitution of this state 
or of the United States”,108 which authorizes the California courts to go as 
far as the due process clause allows.

It is thus a broadening and multifarious jurisdictional field that the Fed
eral Rules of Civil Procedure place at the federal courts’ disposal in anti
trust cases. Each federal court can now choose between the general rule in 
Section 12 of the Clayton Act, and the “long-arm” statute in the state in 
which it sits. However, the antitrust case law regarding personal jurisdic
tion runs an obvious risk of being no more uniform than the “long-arm” 
statutes. A federal “long-arm” statute for federal purposes may of course 
remedy this situation.109

2.6.6 Estimation of inconvenience

To establish personal jurisdiction, whether general or specific, is, as we 
have seen above,110 not just a matter of evaluating or enumerating contacts 
between the corporation and the forum state. “Fair play and substantial 
justice” also embraces, to wit, an estimation of the relative inconvenience 
to the defendant, and to the plaintiff, in combinaton with an appraisal of 
the forum’s interest in regulating the issues involved. But how is the pro
cess of estimation of inconvenience to be distinguished from the doctrine 
of forum non conveniens, i.e., the discretionary power to dismiss the case 
on various grounds, e.g., inconvenience for the defendant, interest of the 
forum in cost efficiency and access to proof. The doctrine of forum non 
conveniens — the question being if the court will take the case — is not 
timely until the court has ascertained personal and subject matter jurisdic
tion, i.e., when the court has decided that it may take the case. The issue of 
personal jurisdiction has to be decided, it seems, before forum non con
veniens becomes an issue.111 Personal jurisdiction and forum non conven
iens seem, technically at least, to be separate stages of the process, but, al
though the doctrine of forum non conveniens has a broader spectrum, they 
comprehend the same type of elements. They seem interrelated but not uni
ted.112

However, there is surely no cause to estimate the inconveniences to the 
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parties both when deciding the issue of personal jurisdiction and when de
ciding the forum non conveniens issue.113 Such an estimation cannot, on 
the other hand, be postponed until it is time to decide whether the trial is 
held at a convenient forum. This is so, since the question of personal juris
diction requires (i.e., fair play and substantial justice require) its own share 
of the estimation of inconvenience. The process of deciding whether the fo
rum is a fair and reasonable place of trial for the parties will have to be in
dependent from the determination of forum non conveniens.

Aspects of inconvenience become increasingly important as the jurisdic
tional scope widens, particulary through the frequent “long-arm” statutes. 
The less facts that tie the alien corporation to a U.S. court, the more reason 
there is to establish and consider the hardships to it in having to appear and 
defend itself in a distant forum.114

The Swiss Watch casef5 which however involved no “long-arm” 
statute, is one of the few116 international antitrust cases in which elaborate 
attention was paid to these questions. Applying the service of process pro
vision in Section 12 of the Clayton Act the court elucidated: “A corpor
ation is ‘found’ within the jurisdiction if ... there is proof of continuous 
local activities and whether under all the circumstances of the case, the fo
rum is not unfairly inconvenient.”117 After having reached the conclusion 
that the activities of the Swiss companies and organizations were of a con
tinuous character, the court proceeded by estimating the inconvenience of 
each defendant individually in accordance with the nature and intensity of 
each defendan’s activities. Counterbalanced against the fact that the defen
dants had to litigate (stand trial) in a U.S. court, far away from their home 
offices in a foreign country with a different legal system, including far less 
restrictive antitrust laws, and the fact that most of the acts upon which the 
claim was based occured in Switzerland, were, inter alia, the following 
factors:118
(1) There was no other more convenient forum in which the Swiss corpor
ations could be tried.
(2) The relief sought could not be obtained in Switzerland.
(3) The burden on the plaintiff (United States = the antitrust adminis
tration) in having to litigate elsewhere.
(4) The volume of activities in the United States and intimate relations 
with U.S. affiliates (parent corporations, subsidiaries or “agents”) were 
expected to minimize the disadvantage of a distant forum.119
(5) Many of the acts alleged to be illegal were carried out in the United 
States (most of the acts were, however, performed in Switzerland).
(6) The laws alleged to be violated were those of the forum.
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(7) The inconvenience and inefficiency of having separate trials for the 
American and Swiss defendants.

As a result, the court held that none of the Swiss defendants was sub
jected to unfair inconvenience when tried in the forum. Hence, the Swiss 
corporations were properly “found” in the United States.

Personal jurisdiction requirements, as moulded by the due process stan
dard, are thus an amalgam of an evaluation of contacts and an estimation 
of inconveniences. “That is the only way an alien [or foreign] corporation 
can be ‘found’ in the state of the forum”, according to the rule (principle) 
laid down in the Swiss Watch case. It is nevertheless noteworthy that the 
court, in that case, preferred to expand the objects of estimation as to in
clude virtually all of the elements (ingredients) of the doctrine of forum 
non conveniens. (It would probably have included all of them if there 
would have been sufficient factual ground for it). Whether this was the in
tention of the founders of the doctrine of fair play and substantial justice is 
subject to doubt. The Constitution (the 5th and 14th Amendments) re
quires only that no person shall be deprived of life, liberty or property 
without due process. This seems to have little to do with the questions of 
whether the alleged acts were carried out in the United States or Switzer
land, trial efficiency or the fact that the laws alleged to be violated are the 
laws of the forum. The fact that the laws of the forum were violated was 
convenient for the plaintiff, but that should not have benefitted him in any 
weighing-of-factors process, as no other law (e.g., the antitrust laws of 
Switzerland) was, and probably could not have been, applicable in the case.120

2.6.7 The notice requirement in antitrust cases

Due process requires not only that an (alien) corporation have sufficient 
contacts with the United States — that it is “doing business”, “transacting 
business”, etc., there — but also that it be properly notified of the antitrust 
proceedings as well as have a fair opportunity to appear and defend itself. 
Process must be served in a manner reasonably calculated to give the defen
dant actual notice of the lawsuit against it.121 When an alien corporation, in 
compliance with Section 12 of the Clayton Act, is “found” within the Uni
ted States (which amounts to “presence”) the corporation has normally 
been notified in person through either its agents (or “constructive” agents) 
or through its dependent subsidiaries. But there is nothing compelling in 
this. Notice of proceedings can just as well be transmitted by mail to the 
corporation’s home office or by personal delivery there, when no other 
method is practically available.
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When the alien corporation cannot be “found”, but, in accordance with 
a “long-arm” statute, “transacts business” or commits a tortious act, etc., 
within the United States, the Federal Rules of Civil Procedure (Rule 4(e), 
also see 4(f)) stipulate that notice may be served “in the manner prescribed 
by [that] statute” or any authorized court order.122 If such a provision, 
prescribing the manner in which the defendant may be notified, does not 
exist, the Federal Rules will apply. Regardless of whether this is the case, 
when service is to be effected upon a corporation in a foreign country, it is 
sufficient if notice is served in the manner prescribed by the law or as di
rected by an authority in that country, or to an officer, a managing or gen
eral agent, or by registered mail or as directed by order of the court.123

2.7 Conclusions

Personal jurisdicton has come a long way since Pennoyer v. Neff.™ Its 
basis has been extended at a rapid pace. It has expanded from personal ser
vice within the forum state to cover such fortuitous contacts as single offer
ings by mail or by telephone, part performance of a contract and effects of 
tortious acts; from the traditional rule according to which the plaintiff had 
to seek out the defendant where he lived or stayed, to the “transient rule” 
and further to the broad notion of single activities as expressed in the 
“long-arm” statutes. The constitutional standard of due process marks the 
limit. “Fair play and substantial justice” is the decisive phrase. This exten
sion of personal jurisdiction is, without doubt, a necessary as well as inevi
table development in a federal system such as that of the United States. In
tensified communications, an increasing number of multistate companies, 
enlarged interstate commerce, growing interdependence, etc., are all fac
tors that have a tendency to blur borderlines. The negative effects that 
eventually arise, e.g., the burden on a party sued to defend himself in a dis
tant forum with unfamiliar laws, are in part neutralized by the very exist
ence of the unifying factors just mentioned, and in part by the procedural 
remedy of the estimation of inconvenience coupled with the doctrine of fo
rum non conveniens.

In the international arena, the development — both of law and in general 
— moves in the same direction. The law of personal jurisdiction does not 
distinguish between U.S. and alien corporations. In the field of antitrust, 
this has significant implications. Hence, jurisdiction in personam over an 
alien corporation may rest solely on the fact that a restrictive trade agree
ment which is signed, concluded and principally performed in a foreign 
country, has been (or is to be) partly performed within the United States; 
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or that such an agreement is concluded or negotiated in the United States; 
or that it is negotiated, signed, concluded and to be performed outside the 
United States but the alien corporation has an affiliate (subsidiary, agent) 
within the United States, independent or not, from which it collects pen- 
cuniary benefits; or that the corporation is “transacting business” in any 
other form. Moreover, an alien corporation that restrains the trade in a 
foreign country (e.g., through a boycott) so as to effect the business of 
U.S. corporations, i.e., commits a tortious act outside the United States 
that has effects within the United States, can likewise be tied to U.S. courts 
through a “long-arm” statute.

Hence, personal jurisdiction does not rest so much on general personal 
or corporate contacts as on the actual situs of a single act which is alleged 
to be illegal. Whenever the single act, which is the cause of the specific ac
tion, can be localized in any way to the forum state, by its occurence there 
or by its effects there, the necessary conditions for personal jurisdiction are 
fulfilled. As will be shown in the next chapter, subject matter jurisdiction is 
subordinated to the same line of reasoning, i.e., subject matter jurisdiction 
can be secured where either the act occurs in the United States or has cer
tain effects on the U.S. foreign or interstate trade. This intimates that al
ready alleged effects of such a nature will authorize personal jurisdiction 
and that the existence of such effects will provide for subject matter juris
diction. Consequently, the basis for the two kinds of jurisdiction seem to 
grow into one another, or more correctly: subject matter jurisdiction seems 
to take over the role of personal jurisdiction, and personal jurisdiction 
loses its independent significance.

One may entertain misgivings as to these recent lines of development, 
object to their extensive coverage as regards both U.S. and alien com
panies, and as regards both the domestic (U.S.) and the international 
scene, and one may endorse moderation as to their application. Yet, the 
bulk of these standpoints would not be justifialble, were only aspects of 
fairness, inconvenience, etc., to play a more prominent role in the courts’ 
decision-making process. A proper and profound estimation of incon- 
venciences would tend to safeguard the interest of the alien defendant, and, 
as one eminent authority puts it,:125 “Surprise, inconvenience, and unfamili
arity are not so likely when the corporation of one state is haled into the courts 
of another, as when a foreign national is brought before an American court. ’ ’

There is a crux, however. Inconvenience on the part of the defendant has 
little persuasive force, if the plaintiff — should the court dismiss the com
plaint for want of personal jurisdiction — had no other forum where he 
could sue. That may well be the case as far as antitrust suits are concerned.
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Courts outside the United States are not apt to apply the antitrust laws of 
the United States (and vice versa), although the situation in this respect 
may change. It follows that the plaintiff will probably be left without legal 
resort, if his suit is dismissed by the U.S. courts. On the other hand, as 
antitrust laws are rapidly developing around the world (often with the U.S. 
laws as a model), particularly in the western industrial countries — including 
the Common Market — the inconvenience to the plaintiff should decrease, 
i.e., the plaintiff could take his case to a foreign country with antitrust laws of 
its own, a country which would be more convenient to the defendant.126

Notes, Chapter 1, Sections 1 and 2

1 As we are dealing, exclusively, with the federal antitrust laws, it is quite proper to leave out 
the state courts from the scene. See, for instance, Ackert v. Ausman, 218 N.Y.S. 2d, 29 Mise. 
2d 974, 980 (1961). Most of the states have their own antitrust laws, but due to the extensive 
application of the federal laws, through the commerce clause in the Constitution (Article 1, 
Section VIII (2) ), relatively little is left for the states to regulate. (See also the “interstate 
commerce” and the “foreign commerce” criteria of the Sherman Act — Sections 1—3. More 
of this later).
2 Whether the jurisdictional issues appear at an early stage of the proceedings or not, will 
often depend on the character of the substantive issue. Assuming that factors such as practica
bility and efficiency determine when and what, it seems that a per se ruling is not always to be 
preceded by a ruling on the subject matter jurisdiction. In the widely known Alcoa case, for 
instance, the words of Judge Hand pointed in this direction when he held that the quota and 
royalty agreements were unlawful “if they were intended to affect imports and did affect 
them”. 148 F. 2d 416, 444 (2d Cir. 1945). This phrase suggests that the substantive issue al
ready is decided upon — the agreements are already found to be unlawful — at the time when 
the requisites of subject matter jurisdiction are established.
3 A different type of question, but just as important, is: Will the court hear the case?, i.e., 
should it exercise the jurisdiction just established or should it (if possible) decline adjudication 
for instance on the ground that the forum is inconvenient. See e.g. Ehrenzweig, 120 ff.; 
Leflar, 111 ff. and the literature referred to there. Also note The Bremen et al. v. Zapata Off- 
Shore Co. 407 U.S. 1 (1971).
4 The reader will find that the authors referred to in this chapter, with very few exceptions, 
have an analogous usage.
5 Still, the terminology is not quite clear. The word jurisdiction resembles the notorious Eng
lish king who framed his “face to all occasions”. In an international law context, the terms 
legislative or prescriptive jurisdiction and enforcement jurisdiction are, as we shall see and 
examine closer in part two of this study, widely accepted. These (not so much the words, but 
what they represent) are instruments in the international sphere, reflecting the division of 
power between the nations. There the question is: Does the international law provide any rules 
that set limits on the jurisdictional extension. As opposed to this, the only inquiry pursued 
here is whether the United States Constitution or statutes set any boundaries as regards the 
jurisdiction of the federal courts in antitrust matters. But then again, how shall the court 
relate to situations where the lex fori to be applied does not meet the international law stan
dards. See further infra p. 58. (The concept legislative jurisdiction as transferred to U.S. inter
state scene, see Leflar, 5 f.)
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Judicial jurisdiction is a broader term, often subdivided into personal jurisdiction and juris
diction in rem. (See, for instance, Leflar, 4 ff., 33 ff.) The latter form of jurisdiction — in rem 
— has two subcategories: pure in rem and quasi in rem. Proceedings in rem are commenced to 
affect legal rights in specific properties of persons, frequently in cases where the plaintiff is 
unable to obtain personal jurisdiction over the defendant. This is especially true with respect 
to the quasi in rem actions. Through a quasi in rem proceeding, for instance, plaintiff is given 
the opportunity to recover damages of any kind in defendants property that has its situs 
within the boundaries of the forum state (country). Jurisdiction quasi in rem has, as we shall 
see, relevance in antitrust actions for damages.

The concept jurisdiction in personam is an equivalent of the term personal jurisdiction. The 
concepts “substantive scope’’ (of a statute), “subject matter scope” and substantive “reach” 
are tantamounts to “subject matter jurisdiction”.

The concept of subject matter jurisdiction might lead the thoughts of, at least, the Anglo- 
american jurists to the fact the property upon which an in rem or a quasi in rem action is based 
has been duly brought before the court. In this way the concept is, it is admitted, ambiguous. 
But this circumstance has, as already noted (n. 4), not troubled the minds of most inter
national jurists and it shall not trouble us here. Competence as a substitution for subject mat
ter jurisdiction, would, as Ehrenzweig (72 ff.) points out, not be a perfect alternative.

On terminology, see Lorenzen, 15 ff.; Ehrenzweig, 71 ff.; Leflar, 33 ff.; Henn, 149 ff.; 
Mehren & Trautman, Jurisdiction to Adjudicate: A Suggested Analysis, 79 Harv. L. Rev. 
1121 (1966); Smit, The Terms Jurisdiction and Competence in Comparative Law, 10 Am. J. 
Comp. L. 164 (1961); B.J. George, Jr., Extraterritorial Application of Penal Legislation, 66 
Mich. L. Rev. 609 (1965—6).
6 “No person shall be ... deprived of life, liberty or property, without due process of law 
...”. A company enjoys, in this respect, the same rights as a person, Sinking-Fund Cases, 99 
U.S. 700, 718—719, 25 L.Ed. 504, 504—505, (1878). Also see in general, Henderson, Foreign 
Corporations in American Constitutional Law.
7 What exactly is needed to meet these standards may depend on the type of case involved. So 
may, for example, tax cases be treated stricter than tort cases. See Leflar, 35.; Henn, 149, 163 
ff., and dissent in Eli Lilly & Co. v. Sav-On-Drugs, Inc., 366 U.S. 276, 288, 81 S. Ct. 1316, 
1324, 6 L.Ed. 2d 288, 297 (1961).
8 A violation of the constitutional standards — the due process clause — will basically have 
two effects (on the United States’ domestic arena): first, the judgment rendered is not compel
ling on any sister state, i.e., it is not entitled to “full faith and credit” in accordance with 
Article IV of the Federal Constitution, and secondly, it is not even valid within the forum 

state. (In these cases the Fourteenth Amendment — not the Fifth — applies).
Whether the same kind of judgement will be recognized in a foreign country, is a matter for 

further elaboration in part two of the present study.
9 At least in one case a statute has been so interpreted as to make it reach (in general) as far as 
the Constitution allows, with the effect that future interpretation of the statute is deemed un
necessary also in cases with a different fact-pattern. (See e.g. Henry R. Jahn & Son, Inc. v. 
Superior Court, 49 Cal. 2d 855, 323 P. 2d 437 (1958). Notable is also the Californian Code of 
Civil Procedure § 410.10, which authorizes the Californian courts to exercise jurisdiction “on 
any basis not inconsistent with the Constitution of this state or of the United States”).
10 See e.g. Leasco Data Processing Equip. Corp. v. Maxwell, 468 F. 2d. 1326, 1334 (1972).
11 But see e.g. Rosenfield, Extraterritorial Application of United States Laws, 28 Stan. L. 
Rev. 1005, 1006 (1976), n. 2: “Once in personam jurisdiction has been established, the ques
tion then becomes whether the court ought to acknowledge subject matter jurisdiction”, 
though admitting that these jurisdictional issues “overlap” and could be studied “simul
taneously”; and Bloch, Extraterritorial Jurisdiction of U.S. Courts in Sherman Act Cases, 54 
ABA J. 781, 782 (1968): “Once a court has determined that a conspiracy in restraint of trade 
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is a violation of the Sherman Act in that it has substantial effect on the foreign commerce or 
trade of the United States, the court must also decide whether it has jurisdiction over any of 
the parties to the conspiracy”, hereby indicating another course of action. This last statement 
seems furthermore not to distinguish clearly between the question of subject matter jurisdic
tion and the application of the substantive rules of a statute, see further infra p. 35. Also see 
Steiner, H.J. & Vagts, D.F., Transnational Legal Problems (Mineola, 1968) p. 642, who also 
puts the jurisdictional issues in this order.

12 This is not a pleonasm. The terms “foreign” and “alien” are used here to distinguish be
tween a corporation situated (registered, incorporated under the laws of) in a sister state and 
one situated in a foreign country. There may be other and clearer terms, easier to grasp; still, 
these are the terms commonly used.

13 95 U.S. 714 (1878).

14 This is not the place to discuss the history of the jurisdictional rules or the implification of 
the ancient common law rules of English heritage, in particular since the opinions on this 
point seem to be divided. See e.g. Blume, Civil Procedure on the American Frontier, 56 Mich. 
L. Rev. 161; the same, Place of Trial of Civil Cases, 48 Mich. L. Rev. 1 (1949); Note, Personal 
Services of Process — an Outdated Concept?, 28 U. Pitt. L. Rev. 319 (1966); Ehrenzweig, 88 
f., 104 ff., Ehrenzweig, The Transient Rule of Personal Jurisdiction: The “Power” Myth and 
Forum Conveniens, 65 Yale L. J. 289 (1956).

15 From here on the discussion will be limited to personal jurisdiction in civil cases.

17 See supra n. 13.

18 Another scholar — Cheatham, Some Developments in Conflict of Laws, 17 Vand. L. Rev. 
193 (1963—64) — chooses to describe the “old common-law view” somewhat differently 
when stating that it was the plaintiff’s task, if he wished to bring an action on his claim, to 
“seek out the defendant and file the action where the defendant could be found and served 
with process” (id. at 194). Also se Coleman’s Appeal, 75 Pa. 441, 458 (1874): “... a man 
shall only be liable to be called on to answer for civil wrongs in the forum of his home, and the 
tribunal of his vicinage ... ”, decided only four years before the Pennoyer v. Neff case. There 
does not really have to be a discrepancy between these statements and the principle laid down 
in Pennoyer v. Neff (personal service while present in the forum state) if due regard is paid to 
the facts of the common-day life of the nineteenth century: a low degree of mobility, primitive 
communication standards, an industry in its early development, etc. In other words, in those 
days the defendant generally was “present” where he had his home, and that was where the 
plaintiff or his agent had to go in order to serve process.

With increasing mobility and industrialization, a dogmatic approach to the “personal-ser
vice-while-present-rule” has its logical (although in some cases extreme) consequences. A 
mere temporary physical presence is accordingly held to suffice. Personal service to the most 
casual transient, even on an aeroplane while flying over the forum state is held to give the 
court of the state personal jurisdiction. (Fisher v. Fielding, 67 Conn. 91, 34 A. 714, 32 L. R. 
A. 236, 52 Am. St. R. 270 (1895); Darrah v. Watson, 36 Iowa 116 (1872); Peabody v. Hamil
ton, 106 Mass. 217 (1870); Grace v. MacArthur, 170 F. Supp. 442 (1959)). The “stretch” of 
the principle of personal service while present — the “transient rule” — has however been 
severly criticized: see e.g. Ehrenzweig, supra n. 14; dissent in Fisher v. Fielding, supra, 718, 
729; Ross, The Shifting Bases of Jurisdiction, 17 Minn. L. Rev. 146, 159 (1932); Rheinstein, 
Book Review, 41 Mich. L. Rev. 83, 91 (1942). The “transient rule” is, however, not applic
able to corporations or their representatives (id.). But also defended: see e.g. Schlesinger, 
Methods of progress in Conflict of Laws, J. Pub. L. 313 (1960); Restatement (1st) of Conflict 
of Laws §§ 77—79.

Cf. also the Restatement (2d) of Conflict of Laws § 28 ff. As to forum non conveniens as a 
corrective instrument, see e.g. Leflar, 111 ff.
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19 About exceptions in a limiting direction (fraud, force, immunity), see in general e.g. 
Ehrenzweig, 107 ff.

20 National Equipment Rental, Ltd. v. Szukhent, 375 U.S. 311 (1964).

21 Leflar (42 ff.) distinguishes here between personal and constructive service of process, the 
former denoting service to the defendant or his appointed agent within the forum state and the 
latter situations where the service is made without the forum state.

22 Milliken v. Meyer, 311 U.S. 457 (1940), rehearing denied, 312 U.S. 712 (1941); Mounts v. 
Mounts, 181 Neb. 542, 149 N.W. 2d 435 (1967); Harrison v. Matthews, 235 Ark. 915, 362 
S.W. 2d 704 (1962); Owens v. Superior Court, 52 Cal. 2d 822, 345 P. 2d 921, 78 A. L. R. 2d 
388 (1959). Also see the Restatement (2d) of Conflict of Laws, §§ 29—30.

23 See e.g. Blackmer v. U.S., 284 U.S. 421 (1932) and the Restatement (2d) of Conflict of 
Laws, § 31.
24 Rest. (2d) Conflicts, §§ 33—34; Riverside & Dan River Cotton Mills v. Menefee, 237 U.S. 
189 (1915); Eddy v. Lafayette, 49 F. 807 (1892), York v. Texas, 137 U.S. 15 (1890); Everitt v. 
Everitt, 4 N.Y. 2d 13, 148 N.E. 2d 891, 171 N.Y.S. 2d 836 (1958).
25 Rest. (2d) Conflicts, § 32. Also see supra n. 3 and Washington v. Superior Court, 289 U.S. 
361 (1933); Grover v. Radcliffe, 137 U.S. 237 (1890); Hess v. Pawloski, 274 U.S. 352 (1927); 
Wuchter v. Pizzuti, 276 U.S. 13 (1928).
26 See supra p. 1.
27 An early decision even held that a corporation was nonexistent outside the state of incor
poration. Bank of Augusta v. Earle, 13 Pet. (38 U.S.) 517 (1839). Also see Paul v. Virginia, 8 
Wall. (75 U.S.) 168 (1869).
28 Kansas City, Ft. S. & M. R. R. v. Daughtry, 138 U.S. 298 (1891).
29 Rest. (2d) Conflicts, § 41. Note Wuchter v. Pizzuti, 276 U.S. 13 (1928); State v. Scott, 387 
S. W. 2d 539 (1965); St. Mary’s Franco-American Petroleum Co. v. West Virginia, 203 U.S. 
183 (1906).
30 See e.g. the New York Business Corporation Law, § 304, which provides that “[n]o dom
estic or foreign corporation may be formed or authorized to do business in this state ... un
less ... it designates the secretary of state as” an agent upon whom process against the cor
poration may be served. For a sufficient survey over the state statutes see e.g. Fletcher, Cor
porations, §§ 4410—4423.
31 Restatement (2d) Conflicts, §§ 168—169; and cases supra n. 27; Henderson, Foreign Cor
porations in American Constitutional Law, 101.

32 See Restatement (1st) of the Conflict of Laws, § 90 and Kansas City Structural Steel Co. v. 
Arkansas, 269 U.S. 148 (1925); Pennsylvania Fire Ins. Co. v. Gold Issue Mining & Milling 
Co., 243 U.S. 93 (1917); Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 165, 60 S. Ct. 
153 (1939). Cf. n. 30 supra.
33 Washington v. Sup. Ct., 289 U.S. 361 (1933); Lafayette Ins. Co. v. French, 59 U.S. (18 How.) 
404 (1856); Connecticut Mutual Life Ins. Co. v. Spratley, 172 U.S. 602,19 S. Ct. 308 (1899).

Occasionally the consent theories are combined with the theory of presence (see right 
below), as in St. Clair v. Cox, 106 U.S. 350, 1 S. Ct. 354 (1882).
34 See e.g. Simon v. Southern Ry. Co., 236 U.S. 115, 35 S. Ct. 255 (1'919) and Old Wayne 
Mutual Life Association v. McDonough, 204 U.S. 8, 27 S. Ct. 236 (1907). But as to express 
consent, see also Pennsylvania Fire Ins. Co. v. Gold Issue Mining & Milling Co., supra n. 32.
35 For example, Barrow Steamship Co. v. Kane, 170 U.S. 100 (1898); Doherty & Co. v. 
Goodman, 294 U.S. 623 (1935) and In re Hohorst, 150 U.S. 653, 14 S. Ct. 221 (1893).

Also note: Isaacs, An Analysis of Doing Business, 25 Colum. L. Rev. 1018 (1925); Cahill, 
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Jurisdiction Over Foreign Corporations and Individuals Who Carry on Business Within the 
Territory, 30 Harv. L, Rev. 676 (1917) and Farrier, Jurisdiction over Foreign Corporations, 
17 Minn. L. Rev. 270 (1933); Note, 35 Colum. L. Rev. 591 (1935).

36 3 26 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95, 161 A. L. R. 1057 (1945).

37 Id. 66 S. Ct. at 158; 326 U.S. 316. Reference is here made to earlier case law.

38 See e.g. Hanson v. Denckla, 357 U.S. 235, 78 S. Ct. 1128 (1958). Also see Restatement (2d) 
Conflicts, § 40.

39 This is expressed in the International Shoe case partly in the following lines: [Due 
process]... demands may be met by such contacts of the corporation with the state of the fo
rum as make it reasonable ... to require the corporation to defend the particular suit which is 
brought there. An ‘estimate of the inconveniences’ which would result to the corporation 
from a trial away from its ‘home’ or principal place of business is relevant in this 
connection”. And: ‘‘To require the corporation in such circumstances [casual presence of the 
corporate agent or even his conduct of single or isolated items of activities in a state on the 
corporation’s behalf] to defend the suit away from its home ... has been thought to lay too great 
and unreasonable a burden on the corporation to comport with due process”. 326 U.S., at 317.
40 With one main exception: Maryland, that anticipated the trend by enacting a ‘‘long-arm” 
statute (see below) as early as in 1937. (Maryland Annotated Code art. 23, § 92(d) (1957), later 
superseded (1965)).

41 In International Shoe, some cases are referred to (id. at 318) “in which the continuous cor
porate operations within a state were thought so substantial and of such a nature as to justify 
suit against it on causes of action arising from dealings entirely distinct from those activities”, 
e.g. Missouri, K. & T. R. Co. v. Reynolds, 255 U.S. 565, 41 S. Ct. 446, 65 L. Ed. 788. The 
concern is still here with the quantity of contacts. But requisites of “regular and systematic 
course of dealings” or “continuous and systematic business activities” were by and by weak
ened in some states. See Perkins v. Benguet Consol. Mining Co., 342 U.S. 437, 72 S. Ct. 413 
(1951) and the development thereafter in e.g. McKnight v. Greenlee, 133 F. Supp. 830 (N. D. 
Ind. 1955); Behling v. Wisconsin Hydro Electric Co., 275 Wis. 569, 83 N. W. 2d. 162 (1957); 
Cosper v. Smith & Wesson, 53 Cal. 2d 77 (Cal. S. Ct. 1959); WSAZ v. Lyons, 254 F. 2d 242 
(6th Cir. 1958); KLM v. Sup. Ct., 107 Cal App. 2d 495 (Court of App. 2nd Distr. 1951), 
(where ticket and purchasing officies tied KLM to California for injuries sustained in a plane
crash that occured in England); Bryant v. Finnish National Airline, 15 N.Y. 2d 426, 208 N. E. 
2d 439, 260 N. Y. S. 2d 625 (1965), (where a small office with limited functions tied the Fin
nish defendant to New York for injuries suffered in Paris); Frummer v. Hilton Hotels Inter
national, Inc., 19 N. Y. 2d 533, 227 N. E. 2d 851, 281 N. Y. S. 2d 41 (1967), cert, denied, 389 
U.S. 923 (1967).

But this development has generally not yet reached the point where a sporadic or isolated 
transaction justifies personal jurisdiction for unrelated causes of action. See e.g. Fisher 
Governor v. Sup. Ct., 53 Cal. 2d 222 (Cal. S. Ct. 1959) and Delagi v. Volkswagenwerk AG of 
Wolfsburg, Germany, 29 N. Y. 2d 426, 278 N. E. 2d 895, 328 N. Y. S. 2d 653 (1972), where 
the court refused to further broaden the guidelines for personal jurisdiction over foreign cor
porations. Alsosee Restatement (2d) Conflicts, § 47 (2)

42 See, in particular, McGee v. International Life Insurance Co., 355 U.S. 220, 77 S. Ct. 239 
(1957) and Hanson v. Denckla, 357 U.S. 235, 78 S. Ct. 1228 (1958). The basic test expressed in 
these cases is whether the foreign corporation has purposefully initiated some liability-produc
ing activity within the forum state by which it obtains real benefits from the state or otherwise 
relies on the privileges or protection of the forum laws, and whether it is fair and reasonable to 
expect that the foreign corporation shall appear and defend itself in the forum state.

Under this limited jurisdictional approach, manufacturers — in product liability cases — 
may be held subject to personal jurisdiction in any state in which it is reasonably foreseeable 

26



(“must have known”) that their products will be sold or consumed even when the selling-or
ganization is independent of the manufacturer. See e.g. Gray v. American Radiator & Stan
dard Sanitary Corp., 22 Ill. 2d 432, 176 N. E. 2d 761 (1961).
43 See e.g. McKinney’s N. Y. CPLR § 302 and 2 Ill. Rev. St., Chapter 110, § 17.
44 See e.g. U.S. v. Montreal Trust Co., 358 F. 2d. 239 (1966) and Parke-Bernet Galleries v. 
Franklyn, 26 N. Y. 2d 13 (Court of App. 1970) (a bid by telephone from California on paint
ings at an art auction in New York subjected defendant to New York jurisdiction — the bid 
affected everybody’s business on the market place).
45 See note 42 supra. A step further is taken in Cornelison v. Chaney, 16 Cal. 3d 136 (Cal. S. 
Ct. 1976) (the accident occured outside the forum state, but a “substantial nexus” was found 
between the accident and the defendants activities in the forum state).
46 See e.g. Ariz. R. C. P. § 4(e)(2). Mark though, as was observed in Hanson v. Denckla 
(supra n. 42 at 251) that “it is a mistake to assume [that the trend towards relaxation of mini
mum contacts requirements] heralds the eventual demise of all restrictions on the personal jur
isdictions of the state courts”.

For a detailed study of the development of the principles of personal jurisdiction as applied 
to foreign corporations, see e.g. Developments in the Law, “State-Court Jurisdiction”, 73 
Harv. L. Rev. 909, (1960); ‘Jurisdiction over Foreign Corporations’, 25 Corp. J. 291 (1968); 
Johnson, ‘How Minimum Is ‘Minimum Contact’? An Examination of ‘Long Arm’ Jurisdic
tion’, 9 S. Tex. L. J. 184 (1967); Kurland, ‘The Supreme Court, the Due Process Clause and 
the In Personam Jurisdiction of State Courts: From Pennoyer to Denckla: A Review’, 25 U. 
Chi. L. Rev. 569 (1958); Note, ‘Recent Interpretations of ‘Doing Business’ Statutes, 44 Iowa 
L. Rev. 345 (1959); Note, Tn Personam Jurisdiction Over Foreign Corporations: An Interest 
Balancing Test’, 20 U. Fla. Rev. 33 (1967).
47 See e.g. McGee v. International Life Ins. Co., 355 U.S. 220 (355 U.S. 924), 78 S. Ct. 199, 
(77 S. Ct. 239) (1957); Milliken v. Meyer, 311 U.S. 457, 61 S. Ct. 339 (1940). Ehrenzweig, 92 
ff.; Ehrenzweig & Mills, Personal Service Outside the State, 41 Cal. L. Rev. 383 (1953).
48 See Leflar, 37 f. But as to corporations, see also Wuchter v. Pizzuti, 276 U.S. 13, 48 S. Ct. 
259 (1928).
49 3 39 U.S. 306, 70 S. Ct. 652 (1950).
50 Fair oppurtunity to appear (to be heard and to defend) denotes such matters as reasonable 
time for preparation of trial, reasonable information of the contence of the proceedings, etc.
51 International Paper Co. v. Aud, 210 Ark. 425, 196 S. W. 2d 578 (1946).
53 Rosenfield, infra, n. 57, at 1005 n. 2, indicates that “[i]n deciding whether to exercise in- 
personam jurisdiction, courts have first examined the nationality of the parties”, and there
after states the different criteria for determining nationality. And later in the same note: “In 
addition to nationality, courts have adopted a second test for in personam jurisdiction”, 
whereafter he describes the International Shoe case and its significance.

Is thus the test for personal jurisdiction twofolded: Nationality and “minimum contacts”? 
Assuming that the “minimum contacts” doctrine includes a test of “fairness”, “reason- 
abless” etc., which, when applied, comprehends the inconveniences of the parties, such as 
burden to defend in distant trials where unfamiliar laws are applied, divergences in legal sys
tems between that of the forum country and the “home”-country of the defendant, etc., what 
then is the independent significance of the nationality test? Is there in other words any juris
dictional rule — whether in domestic or international law — that distinguishes between, for 
instance, a Californian and a Canadian corporation in a New York court with regard to the 
courts personal jurisdiction over the corporations for the sake of nationality alone? Rosen
field does not mention a such rule and he does not give examples of cases in which such a rule 
is employed.

In issues concerning subject matter jurisdiction (see infra) nationality might have some rel
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evance. When it comes to personal jurisdiction, it is hard to see how and why.
54 In particular those mentioned supra n. 47.

55 Meaning the cases discussed under the next chapter. But cf. also, Fogel v. Chestnutt, (1967- 
1969 Transfer Binder) CCH Fed. Sec. L. Rep., tt 92, 133 at 96, 612 (S. D. N. Y. Jan. 18, 
1969); Scriptomatic v. Agfa Gevaert, Inc., 1973 Trade Cas. tt 74, 594 (S. D. N. Y. 1973). For a 
wider discussion, see Shapira A., The Interest Approach to Choice of Law, 34 (1970). Also see 
Friesinger, at 19.

56 This is made crystal clear in International Shoe Co. v. Washington ,326 U.S.310(1945), at 319.
57 See Brewster, 55 and Sullivan, 716 f. Also see, B. A. Rosenfield, Extraterritorial Appli
cation of United States Laws: A Conflict of Laws Approach, 28 Stan. L. Rev. 1005 
(1975—762), at 1006, n. 2 (“significant contacts”); Friesinger, at 18 f.
58 That is: federal courts, see supra p. 1, n. 1.
59 See further Rahl, at 132.
60 15 U.S. C. A. § 22 (1973).
61 15 U.S. C. A. § 15 (1973).
62 28 U.S. C. A. § 1391 (d) (1973).

The Supreme Court so ruled in Brunette Machine Works, Ltd. v. Kockum Industries, Inc., 
406 U.S. 706, 92 S. Ct. 1936, 32 L. Ed. 2d 428 (1972), holding that since Brunette was an alien 
corporation it could be sued in any district under Section 1391 (d) as suits against alien defend
ants “are outside the scope of all the venue laws.” Furthermore, the provision mentioned ”is 
properly regarded, not as a venue restriction, but rather as a declaration of the long-estab
lished rule that suits against aliens are wholly outside the operation of all the federal venue 
laws, general and special.” (Id. at 714.) Also see Pure Oil Co. v. Suarez, 384 U. S. 202 (1966); 
Olin Mathieson Chern. Corp. v. Molins Organizations, Ltd., 261 F. Supp. 436 (at 440 f.) (E. 
D. Va. 1966) and Edward J Moriarity & Co. v. General Tire & Rubber Co., 289 F. Supp. 381 
(S. D. Ohio 1967).

Cf. Rahl, 132 f.; Sullivan, 716 f.; Antitrust Developments 1968—75, at 362 and Friesinger, 
at 12, 16. Also cf. Fugate, at 93; Antitrust Guide for International Operations, at E-l and E-3; 
E. Kintner & M. Joelson, An International Antitrust Primer, at 41 f.; W. D. Kingery Jr., Per
sonal Jurisdiction Over Alien Corporate Parents and Affiliates in Antitrust Actions: A Plea 
for Perspicuity, 5 Syr. J. Int’l L. & Com. 149, at 181 (1977) and the cases there noted in n. 236.
63 Whether they ever had any such relevance is open to doubt. The latter provision does not 
limit the personal jurisdiction of the courts. Neither did the prior provisions, with one possible 
exception: where there are several defendant corporations and one of these is incorporated in 
the U.S., plaintiff might have to seek out the proper venue relating the U.S. corporation in 
order to sue all of the defendants there.
64 15 U.S. C. A. § 22 (1973).
65 Federal Rules of Civil Procedure, 1 and 81 (1973).
66 Federal Rules of Civil Procedure, 4 (e), (i) (1973).
67 The venue provision in the first half of the same section was, however, supplemented by 
the requisite “transacting business” and now thus holds three alternative requisites: “inhabi
tant”, “found” and “transacts business”.
68 246 U.S. 79, 38 S. Ct. 233, 62 L. Ed. 587 (1918).
69 Id. at 87.
70 On this, see generally Antitrust Developments 1955—68, 40 ff.; the same, but 1968—75, 
360 ff.; Brewster, 54 ff.; Friesinger, 12, 16 ff.; Homburger, Rechtsgrundlagen der amerikan
ischen Gerichtsbarkeit über ausländische Gesellschaften in Antitrust-Prozessen, Wirtschaft 

28



und Recht (WUW) (1959) p. 269; Barnard, 110 ff.
By juxtaposing the venue and the service of process provisions in Section 12 of the Clayton 

Act along with the case law relating to these, one can easily conclude that the former provision 
is the broader of the two, i.e., proper venue can be secured on lesser facts, lesser business ac
tivities, than can valid service of process; it is “found or transacts business” against simply 
“found”. This circumstance raises conceivable problems, hitherto, it seems, unsolved.

First, a recollection of the constitutional due process requirements for the establishment of 
personal jurisdiction shows that such an establishment is possible only if there is sufficient 
(minimum) contacts between the corporation and the forum state and if the corporation has 
been afforded reasonable notice and opportunity to be heard.

Assuming now that a corporation has conducted business in a state where it is seated 
enough to have been “transacting business” there, but not enough to be “found” there. 
Venue is certainly proper in that state. But under the assumption again that no corporate 
agents are amenable to service in that state, can process be served upon the corporation or its 
agent outside the state, whereever the corporation is an inhabitant or is found — e.g., by mail
ing the summons or by sending a court’s clerk with the summons to the corporation? Consti
tutional objections arise only if “transacting business” is something less than “minimum con
tacts”. Suppose it is not, then the “minimum contacts” requirement is, consequently, met by 
application of the venue provision. What is left of the constitutional requirements — reason
able notice, etc. — will have to be taken care of by the service of process provision. The venue 
provision, when applied, has hence taken the role of the service of process provision in one im
portant respect. (See e.g. Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359, 
at 374, 47 S. Ct. 400, at 403, 71 L. Ed. 684 (1927).). Also see dicta in U.S. v. Scophony Corp, of 
America {infra n. 72) pointing in the same direction (at 810 and 817, but different at 818).

But what happens when, as in the cases where alien corporations are involved, no venue 
provision is applicable; when the venue provision is outruled by the stipulation that aliens may 
be sued “in any district”? Since such a stipulation surely constitutes little or no aid in fulfil
ling the due process requirements, all the burden in this task must fall on the service of process 
provision. Alien corporations thus have to be “found” within the forum state. It is not 
enough if they “transact business” there. (That “transact business” may suffice constitution
ally, is of no relevance. The more restrictive statute has to be complied with). As “transacting 
business” means fewer contacts with the forum state than means “being found” or “doing busi
ness”, U.S. and alien corporations are consequently measured by different legal standards.

Secondly, having established that an alien corporation, for jurisdictional purposes, has to 
be “found”, the next unavoidable question becomes “found where?” — i.e., does the cor
poration have to be found in the state or district in which the suit is brought or is it sufficient 
that the corporation is found in any part of the U.S. In the former instance, venue is not pro
per in “any district”, but only in the district where the alien corporation can be “found”. {Cf. 
Rahl, 133, “(p]rocess therefore may not be served on an alien from ‘any district.’ ... “unless 
the district is one that satisfies constitutional limitations on the acquisition of personal juris
diction”. (Emphasis added). Rahl makes reference to Japan Gas Lighter Ass’n. v. Ronson 
Corp., 357 F. Supp. 219, 225 and 232—236 (D. N. J. 1966).) Where the entire U.S. constitutes 
the place when the alien corporation can be “found”, venue would be proper anywhere. 
Hence, if an alien corporation were to, for example, concentrate all its business activities to 
Florida, suit could still be brought in New York. (See e.g. U.S. v. The Watchmakers of 
Switzerland Information Center, Inc., 133 f. Supp. 40, at 46 f. (S. D. N. Y. 1955), which 
seems to favour this view. Here one of the defendant’s only contacts with the U.S. where 
centered to the state of Ohio. Suit was brought in New York.)

71 P. 10.

72 See Eastman Kodak Co. v. Southern Photo Materials Co., supra n. 70, 273 U.S. at 371 ff. 
and U.S. v. Scophony Corp, of America, 333 U.S. 795, at 807, 68 S. Ct. 855, at 861—62, 92 
L. Ed. 1091 (1948).
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73 And it turns on a factual appraisal of the particular situation. “Because all corporate ac
tion must be vicarious,” ... the content of such abstracts as doing or transacting business, 
... could be determined only by an act of judgement which selects and attributes to the cor
poration, from the mass of activity done or purporting to be done on its behalf, those acts of 
individuals which are relevant for the particular statutory purposes and policies in hand.” 
(U.S. v. Scophony Corp, of America, id. at 804. Cf. Justice Frankfurter’s concurring 
opinion, id., at 819.) Primary importance should be attached to the overall picture, not speci
fic outsingled facts. (See Scophony, at 817).

74 Civ. 29-446, S. D. N. Y. (1948), CCH 1948—1949 Trade Cases % 62,248.

75 These activities, the court concluded, only added up to “transacting business” and not to 
“doing business”.

76 20 F. Supp. 13 (S. D. N. Y. 1937). Only cases dealing with antitrust law will be referred to 
hereinafter, for the fact mentioned supra that jurisdictional concepts such as “doing 
business” vary in contence from purpose to purpose, from one field of law to another etc.

77 Supra n. 72.

78 See especially at 816: “for all relevant purposes ... [the agent] was the company” 
(Scophony).

Fugate would not agree. His construction of the Scophony case (see supra n. 72) is summar
ized as follows: “Thus, in obtaining jurisdiction of alien corporations in an antitrust case, the 
Court will sustain such jurisdiction if the corporation is carrying on business of any substan
tial character in the district, even though such activity may be through an American subsidi
ary. It is unimportant whether this be considered as a liberalization of the jurisdictional tests 
with respect to an interpretation of ‘found’, or whether it represents, in effect, a decision to 
apply the test of ‘transacts business’ to service of process as well as venue.” (At 92 (2d ed.), 
first emphasis added). (Also see W. D. Kingery Jr, Personal Jurisdiction Over Alien Corpor
ate Parents and Affiliates in Antitrust Actions: A Plea For Perspicuity, 5 Syr. J. Int’l L. & 
Com. 149, at 170 (1977)). While it is true that “transacts business” amounts to the carrying 
out of business of any substantial character (see the Scophony case at 807, where Eastman Ko
dak Co. v. Southern Photo Materials Co. (273 U.S. 359, page 403 (1927) ) is cited), “found” 
and “transacts business” are in no way considered to coincide. And while it may be admitted 
that the Scophony case has a cryptic touch, some lines cannot be misunderstood, such as: 
“We think that Scophony not only was ‘transacting business’ of a substantial character in the 
New York district at the time of service, so as to establish venue there, but also on the sum of 
the facts regarding its activities was ‘found’ there within the meaning of the service-of-process 
clause of § 12 [Clayton Act]”. {Id. at 818). The crux of the case is that “found” — or “doing 
business” — requires business engagement of a constant and continuous character in contrast 
to “transacting business”, which merely requires business of “any substantial character”. 
{Id., at 810 and 816).

79 Instead of ”enterprise entity”, some authors prefer to describe the phenomenon as ”pierc
ing the corporate veil”, see e.g. Bloch, Extraterritorial Jurisdiction of U.S. Courts in Sher
man Act Cases, 54 ABA Journal 781, at 783 (1968); Griffin, The power of Host Countries 
Over the Multinational: Lifting the Veil in the European Economic Community and the 
United States, 6(1) Law & Pol. Int’l Bus. 375, at 383 (1974); Adler, (Comments) Civil Pro
cedure — State Courts — Jurisdiction — New York’s Doing Business Test Applied to Pre
clude Jurisdiction Over West German Corporation, 5 Int’l Law & Pol. 575, at 583 (1972).

“Piercing the corporate veil”, the traditional concept adopted early in U.S. corporate law 
and elsewhere (see e.g. Henn, 250 ff.), denotes, to my mind, something broader than the 
specific phenomenon discussed in this chapter, including for instance the situation where cor
porate structure is disregarded to make shareholders resposible for corporate action, to reach 
corporate property, and many other aspects.
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80 The theory of enterprise entity has coextensive relevance when it comes to deciding where 
certain conduct, restricting trade, should be localized.
81 Supra n. 72
82 1946—1947 Trade Cases t 57, 481 (CCH) (S. D. N. Y. 1946). See also (same case) 58 F. 
Supp. 785 (S. D. N. Y. 1944), affirmed, 325 U.S. 196, 65 S. Ct. 1120, 89 L. Ed. 1554 (1948), 
86 F. Supp. 59 (S. D. N. Y. 1949) and United States v. Imperial Chemical Industries, Ltd., 100 
F. Supp. 504 (S. D. N. Y. 1951). Comparable are Massey-Harris-Ferguson v. Boyd, 242 F. 2d 
800, cert, denied, 78 S. Ct. 48 (1957) and In re Grand Jury Subpoena Duces Tecum Addressed 
to Canadian International Paper Co., 72 F. Supp. 1013 (S. D. N. Y. 1947).

See also Restatement (2d) Conflicts, § 52 Comment b. and Reporter’s Note Comment b.
In general see e.g. Reith, (Comments) Jurisdiction Over Parent Corporations, 51 Cal. L. 

Rev. 578 (1963).
83 1 33 F. Supp. 40 (S. D. N. Y. 1955). motions for reargument denied, 134 F. Supp 710 
(S. D. N. Y. 1955).
84 FH had another subsidiary in the U.S. — Foote, Cone & Belding — whose activities, the 
court held, “round[ed] out the picture of presence ...”. Id. at 46.
85 Id. at 45.
86 Id. at 46 f. Also see the Restatement, supra n. 82.
87 See supra n. 70, especially Barnard, 112 f. A fifth defendant in the Swiss Watch case 
(Eterna A.G. Uhrenfabrik) was subjected to U.S. personal jurisdiction on these grounds (see 
supra n. 23, at 48 f.). Here the New York distributor — in the court’s view — could operate 
independently only as long as it did as the Swiss manufacturer wished in major matters. If the 
manufacturer’s wishes were not complied with, it could either cease doing business with or 
take over total control over the distributor.

Also see Scriptomatic, Inc. v. Agfa-Gevaert, Inc., 1973-1 Trade Cases 7r 74, 594 ((S. D. N. 
Y. 1973) where a foreign corporation was tied to the United States through an exclusive distri
butor and Honeywell, Inc. v. Metz Apparatenwerke, 509 F. 2d 1137 (7th Cir. 1975); Gutor 
Int’l AG v. Raymond Packer Co., 493 F. 2d 938 (1st Cir. 1974) — personal jurisdiction in a 
counterclaim.
88 35 U. S. C. A. Section 293 (1964).
89 See Sherman Act, Section 6, 15 U. S. C. A. § 6 (1964) and Section 76 Wilson Tariff Act, 15 
U. S. C. A. § 11 (1964).

Also a last resort there is the jurisdiction quasi in rem, which gives a court power to adjudi
cate with respect to local property whether related or unrelated to the cause of action and 
whether personal or real. Due process only requires some sort of notice and judicial hearing 
prior to the forfeiture or seizure of the property. (See Sniadach v. Family Finance Corp., 395 
U.S.337 (1969); Fuentes v. Shevin, 407 U.S. 67 (1972). In general see Ehrenzweig, 99 ff.,; 
Leflar, 33 f., 40 ff.
90 See e.g. United States v. National Malleable Steel Castings Co., 6 F. 2d 40, 43 (N. D. Ohio, 
1924) and In re Grand Jury Subpoena Duces Tecum Addressed to Canadian International 
Paper Co., 72 F. Supp. 1013 (S. D. N. Y. 1947) where this matter was discussed.
91 Federal Rules of Civil Procedure, 1 and 81.
92 See supra p. 6 ff. and the cases mentioned there.
93 Sometimes referred to as “single-act” statutes.

Cf. Hunt v. Mobil Oil Corp., 1975-2 Trade Cas. tt 60,558 (S. D. N. Y. 1975) and Zenith 
Radio Corp. v. Matsushita Elec. Indus. Co., 402 F. Supp. 262 (E. D. Pa. 1975). Also see 
Centronics Data Computer Corporation v. Mannesmann, A. G. (432 F. supp. 659 (D. N. H. 
1977)), where personal jurisdiction was based on contacts with the U.S. as a whole and the 
fact that the alleged antitrust violation was aimed at persons within the forum district.
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94 Federal Rules of Civil Procedure, 4 (e), (f) and (i) (1973).

95 244 F. Supp. 70 (S. D. N. Y. 1965).

96 Id. at 78. See McKinney’s New York C. P. L. R., § 302 ff.

97 Id. at 80.
98 See e.g. Singer v. Walker, 15 N.Y. 2d 443, 209 N. E. 2d 68, 261 N. Y. S. 2d 8 (1965), cert, 
denied, 382 U. S. 905 (1965); Continental Nut Co. v. Robert L. Berner Co., 345 F. 2d 395 (7th 
Cir. 1965); Kramer v. Vogl, 17 N. Y. 2d 27, 215 N. E. 2d 159 (1966); U.S. v. Montreal Trust 
Co., 358 F. 2d 239 (2d Cir. 1966) and the cases referred to p. 7 f. supra.
99 Goldman v. Parkland of Dallas, Inc., 277 N. C. 223, 176 S. E. 2d 784 (1970).
100 Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F. 2d 502, 507 (4th Cir. 1956).
101 Benn v. Linden Crane Co., U.S. District Court for Eastern Pennsylvania, April 30, 1971, 
in: United States Law Week: Vol. 39, Nr. 45 p. 2663 (also see p. 1177). (May 25, 1971).
102 Supra p. 12.
103 Restatement (2d) Conflicts, § 52 and Reporter’s Note to Comment b (at p. 182)
104 See e.g. International Shoe Co. v. State of Washington, supra n. 36; Henn, at p. 113 and 
154.
105 Nelson v. Miller, 11 Ill. 2d 378 (Ill. S. Ct. 1957).
106 The Uniform Interstate and International Procedure Act as approved by the National 
Conference of Commissioners on Uniform State Laws in 1962 (9B U. L. A. 307, 1966).
107 McKinney’s N. Y. C. P. L. R., § 302.
108 The California Code of Civil Procedure, § 410.10.
109 Cf. the opinions of Justice Black and Douglas, 374 U.S. 869 (1963).
110 Supra p. 10 ff.
111 For a general understanding, see e.g. Ehrenzweig, 71 f., 120 ff.; Leflar, 111 ff.; Barrett, 
The Doctrine of Forum Non Conveniens, 35 Cal. L. Rev. 380 (1947); Blair, The Doctrine of 
Forum Non Conveniens in Anglo-American Law, 29 Colum. L. Rev. 1 (1929); Braucher, The 
Inconvenient Federal Forum, 60 Harv. L. Rev. 908 (1947). Also see the Federal Statute of Fo
rum Non Conveniens (the Judicial Code — 28 U.S.C. § 1404 (a).
112 See in particular Leflar, 72 f.; Ehrenzweig, 72,118 (where reference is made to a statement 
by Judge Learned hand in Latimer v. S/A Industrias Reunidas F. Matarazzo, 175 F. 2d 184 
(2d Circ. 1949), certiorari denied, 338 U.S. 876, 70 S. Ct. 141 (1949): “[I] may still be true that 
in theory the issue as to jurisdiction is different from that as to forum non conveniens ... ”. 
But in an earlier case the same judge delivered the following formula: “[T]he court must bal
ance the conflicting interests involved: i.e. whether the gain to the plaintiff, in retaining the 
action where it was, outweighed the burden imposed upon the defendant; or vice versa. That 
question is certainly indistinguishable from the issue of ‘of forum non conveniens’ ”. (Kilpat
rick v. Texas & P.R.R., 166 F. 2d 788, 790 (2d Cir. 1948), cert. den. 335 U.S. 814, 69 S. Ct. 32 
(1948). Also see Deutsch v. Hoge, 146 F. 2d 201, 203 (2d Cir. 1944) cert. den. 325 U.S. 852, 65 
S. Ct. 1088 (1945).
113 But assume that the forum is inconvenient for the defendant, e.g. an alien corporation, 
but due to counterbalancing factors, not inconvenient enough to cause the court to grant the 
defendants motion to dismiss the complaint for lack of personal jurisdiction. The fact that the 
issue was very, or relatively, close, might have an effect upon the overall picture when de
ciding the issue of forum non conveniens. That way the same facts could have relevance at two 
stages of the process.
114 See e.g. Ehrenzweig 72; Leflar, 72 f.; Ehrenzweig, The Transient Rule of Personal juris
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diction: The Power “Myth” and Forum Conveniens, 65 Yale L. J. 289, 303—314 (1956). 
1,5 U.S. v. Watchmakers of Switzerland Information Center, 133 F. Supp. 40 (S. D. N. Y. 
1955).
116 Of the international antitrust cases referred to above, for instance, neither U.S. v. Scop- 
hony Corp, of America (supra p. 13) nor Hoffmans Motors Corp. v. Alfa Romeo S.p.A. 
(supra p. 16) comprise consideration of these issues, though the defendant (alien) corporation 
in both cases had moved for dismissal of the complaint for want of personal jurisdiction.
117 Supra n. 115 at 43.
118 Id. at 46, 48 and 50.
119 Id. at 48: “[T]he long and intimate relationship beween Swiss and American affiliates and 
the complete lack of conflicting financial interets between them assures that the facilities of 
the parental home office will provide the Swiss affiliate with a well equipped and hospitable 
base from which to pursue its litigation in this forum.”
120 See further on this subject part two below.
121 Milliken v. Meyer, 311 U.S. 457, 61 S. Ct. 339 (1940); Mullane v. Central Hanover Bank 
& Trust Co., 339 U.S. 306, 70 S. Ct. 652 (1950).
122 Fed. R. Civ. P. 4 (e) and 4 (f) (1973).
123 Id. Rule 4 (i). For interpretation of these rules in antitrust cases, see in particular Hoffman 
Motors Corporation v. Alfa Romeo S.p.A., 244 F. Supp. 70 (S. D. N. Y. 1965), at 77 ff.
124 95 U.S. 714 (1878). (Also see Cleary, the Length of the Long Arm, 9 J. Pub. L. 293 
(I960)).
125 Brewster, 56.
126 Some scholars, however, support the view that the requisites for personal jurisdiction (in 
antitrust cases) should coincide with the limits of the due process standards; otherwise anti
trust policies would be impeded. See e.g. Katzenbach, Conflicts On An Unruly Horse: Re
ciprocal Claims and Tolerances in Interstate and International Law, 65 Yale L. J. 1087, 1151 
(1956).
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3. Subject matter jurisdiction

3.1 Introduction
Determining subject matter jurisdiction is fundamentally a question of 
reading and interpreting the statutes upon which the cause of a given action 
is founded, with a view to establishing the substantive scope of these stat
utes. Substantive scope, in turn, is conditioned by congressional intent and 
congressional power.

Whether certain market operations carried out by alien corporations can 
be subject to U.S. antitrust scrutiny and condemnation is thus dependent 
upon whether Congress intended the antitrust laws to cover such acts and 
whether the Constitution has vested the necesary power in the Congress. In 
the words of Judge Learned Hand,1 when confronted with international 
restraints: “as a court of the United States, we cannot look beyond our 
own law”. The necessary power of the Congress is granted by Art. 1, Sec
tion 8 of the Constitution, which is the capacity to regulate interstate and 
foreign commerce. To regulate is to govern, which is to restrain, to pro
hibit, to promote, to protect, etc., commerce, for the furtherance of what
ever benign public purpose, in any field of society. Hence, the “commerce 
clause” has, for instance, been a useful vehicle in deterring and preventing 
racial discrimination, air pollution and instigational crimes.2 The regulative 
power must, however, not be exercised so as to transgress the consti
tutional safeguards, such as the due-process clause and the provision 
against cruel and unusual punishment (8th Am.)

With the enactment of the first piece of antitrust legislation, the Sher
man Act of 1890, Congress made the first significant attempt to utilize this 
regulative power to regulate interstate and foreign commerce. The Sher
man Act, however, had little effect in the very incipient period, greatly due 
to the fact that the term commerce was limited to denote the mere transpor
tation of commodities and not, for instace, the manufacturing of such.3 
This very narrow interpretation has now been abandoned for the broad 
modern view suggesting that anything having an impact of some import on 
interstate (or foreign) commerce lies within the ambit of Congress’ govern
mental power.

Only transactions or activities of an entirely intrastate or local nature, 
fall beyond the control of Congress and thus belong to the several states 
alone (as will be outlined below). This is very roughly the line drawn by the 
Supreme Court with respect to the separation of federal and state power. 
The purpose of this chapter is to examine and possibly to ascertain with
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some degree of precision where the Congress intended to draw the line as 
far as regulating foreign commerce through the antitrust laws is concerned, 
the power to which has been granted exclusively to the Congress. For this 
purpose, the controlling language of these laws and their interpretation by 
the courts will be analyzed and various commentators consulted.

There is nothing in statutory language that indicates that the concept of 
foreign commerce in content or extension shall be distinguished from that 
of interstate commerce. On the contrary, the prevailing view is, as once 
stated by Chief Justice Taney,4 that “[t]he power to regulate commerce 
among the several States is granted to Congress in the same clause, and by 
the same words, as the power to regulate commerce with foreign nations 
and is coextensive with it.” It therefore serves our purpose to first, al
though very briefly, examine the purely domestic developments in case law 
involving interstate commerce, with a view to shedding some light on the 
foreign commerce clause. The interstate commerce clause will thus play the 
role of an indicator, whose function is to illuminate the foreign commerce 
clause.

While the power to regulate commerce among the several states and with 
foreign nations is granted to Congress as a result of the distribution of 
power between the federal government and the states, commerce among 
nations is ultimately governed by the written or unwritten principles of 
international law. To what extent such principles exist, and, if they do, in 
what way and how far the Congress and the Supreme Court of the United 
States are bound by these, is elaborated in part two below.

Before proceeding further, an essential distinction: the discussion in this 
chapter will deal exclusively with the issue of subject matter jurisdiction, 
i.e., whether the court — under the antitrust laws — may assume jurisdic
tion over certain restrictive operations, international in nature. Few words 
will hence be dedicated to the substantive issue, i.e., whether the restrictive 
conduct constitutes a violation of U.S. antitrust laws. It may well be that 
the prerequisites for jurisdiction and substantive violation at times co
incide, or that fulfillment of the requisites of one will automatically suffice 
for the other, but that is a different matter. Nevertheless, the distinction it
self must be kept alive.

3.2 The controlling statutory provisions

The portal U.S. antitrust laws are of an early origin. They were passed by 
Congress at a time when the United States still was an agrarian country 
undergoing a massive industrial expansion. They have remained basically 
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unchanged right up to the present. This is especially true of the Sherman 
Act of 1890 and the Federal Trade Commision Act (FTC Act) of 1914, but 
perhaps less true of the Clayton Act of 1914, which has been subject to 
major changes through the Robinson Patman Act (1936)5 and the Celler- 
Kefauver Act (1950).6

The Sherman Act is the statute most frequently applied to international 
restrictive trade practises and will probably continue to be the dominant 
source of regulation. It was enacted as a response to the vehement public 
reaction against the trusts and combinations of “big business’’, which were 
threatening to break down competition in vital industries.7 Its paramount 
purpose was to protect American consumers by providing a necessary base 
for free competition, thereby spurring efficiency, innovation and cost-re
lated pricing in American commerce.8 But the Sherman Act was also de
signed to protect the numerous small companies against the tactics and 
market behaviour of their more powerful competitors.9 Furthermore, fed
eral “trust-busting” through federal antitrust agencies and federal courts, 
was believed to function more successfully than the local antitrust law that 
existed at that time in various states within the U.S. federal system.10

The broadly phrased11 language of the Sherman Act declares illegal 
“[e]very contract, combination in the form of trust or otherwise, or con
spiracy, in restraint of trade or commerce among the several states, or with 
foreign nations” (Section 1), and monopolizing, attempts to monopolize, 
or combinations or conspiracies to monopolize, by any persons(s) with any 
other person(s) in “any part of the trade or commerce among the several 
states, or with foreign nations”. (Section 2, emphasis added.)12 At a cur
sory reading, these sections seem to reach restrictions on competition — 
horizontal or vertical, bilateral or unilateral — that occur either in inter
state commerce or in foreign commerce (export-import). The sections seem 
to imply that even restrictive conduct by alien corporations is covered, pro
vided such conduct occurs “in” the interstate or foreign commerce. This 
immediate interpretation is apparently supported by Section 8 of the Sher
man Act, which defines the word “person” to include both U.S. and alien
corporations13 without distinction. It seems to be supported further, at 
least partially, by the legislative history of the Sherman Act. The debates in 
Congress, Senator Sherman’s original, but later altered proposal and the 
general discussions at that time indicate a serious concern for a free and un
hampered import trade.14

In an early phase of the discussions, Senator George attracted attention 
to the limited effectiveness of the Sherman Act: “[I]f the agreement or 
combination, which is the crime, be made outside of the jurisdiction of the 
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United States [exemplifying Mexico and Canada] it is also without the 
terms of the law and cannot be punished in the United States... Then if 
these conspirators are foreigners and remain at home, or, being [U.S.] citi
zens, shall cross our borders and enter into any foreign territory and there 
make the combination or agreement they escape the criminal part of this 
law; and proceedings carrying out the combination may be carried on with 
impunity in the United States. The raising of prices and the prevention of 
free and full competition may all take place in the United States, and yet no 
crime has been committed.”15 This statement clearly suggests that restric
tive “acts” performed “outside” the United States were not covered by the 
provisions of the original bill proposed to be but not finally adopted.163

Whether the Sherman Act, as ultimately formed, took these asserted in
sufficiencies into consideration is subject to some uncertainty. The inser
tion of Section 6 in the final version of the Act — the possibility of forfeit
ure of property situated within the United States — is probably one re
mission in this respect.16b The fact that the Sherman Act was redrafted 
quite considerably, might be another.17 Moreover, a declaration made by 
Senator Hoar, with reference to the Act in its final form, emphasized the 
extension of the old common law principles to cover the “international and 
interstate commerce in the United States” that the Act involved.18 In ad
dition to this, various contributions to the congressional debate marked a 
will to encompass imports from trusts in other countries.

Yet, the general picture of the Sherman Act is one of ambiguity and in
conclusiveness, of adaptability and inaccuracy. When are restrictive ar
rangements “in” interstate or foreign commerce? Is a restrictive agreement 
concluded outside the United States within the substantive scope of the 
Act?; and if so, under what circumstances? Alien corporations that agree 
to fix prices on U.S. export goods, are they violating the U.S. antitrust 
laws? Or in other words: what are the jurisdictional criteria that determine 
the ambit of the Sherman Act? Such questions are left unanswered. The 
particularization — a part of Congress’ legislative authority — is entrusted 
to the courts.

There are, in essence, three concepts (emphasized above) in the first two 
sections of the Sherman Act that indicate some jurisdictional limitation, 
each of which shall from now on be the center of discussion: “(trade or) 
commerce”, “among the several states” and “with foreign nations”.

Commerce” for Sherman Act purposes is, as interpreted in case law,19 
defined to be coextensive with the Congress’ constitutional power that is 
set out in the commerce clause. Thus, most activities that constitute “com
merce” in the constitutional sense, and in other areas where the Congress’ 
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commerce-regulating authority has been exercised,20 also constitute “(trade 
or) commerce” within the meaning of the Sherman Act. “Commerce” in 
the antitrust area, accordingly, comprehends every species of commercial 
activity, including, for example, transactions in commodities, financial 
dealings, furnishing of services (such as legal consultation21 and in
surance22, communications media, entertainment and transportation, en
gaged in for financial gain,23 with the only exceptions being those explicitly 
created by statute.24

The notion of “commerce among the several states” is likewise intended 
to be an equivalent to the constitutional proviso in the commerce clause. 
The Congress exhausted its legislative authority and thereby enabled the 
federal courts to assert jurisdiction over restraints in interstate commerce 
to the extent that Congress could regulate such commerce under its consti
tutional power.25 The prohibited restraint must in some aspect relate to in
terstate commerce.26 Consequently, the jurisdictional issue — which again 
must be distinguished from the question of whether or not there in fact is a 
violation of the law — in each specific case is: Is there a sufficient relation
ship between the restrictive conduct and interstate commerce, i.e., the 
“commerce among the several states”. This is the interstate commerce 
test.

3.3 The Sherman Act and the interstate commerce test

The interstate commerce test thus requires some causal or functional re
lationship between the restraint of competition (restrictive conduct), on the 
one hand, and the commerce among the several states, on the other.27 The 
relationship constitutes the jurisdictional criteria in the domestic sphere 
that determine the issue of subject matter jurisdiction. The legislative 
power of Congress does not, as we have seen,28 reach purely local or intra- 
state commercial activities, unless they are connected to interstate com
merce, or, as somewhat drastically expressed in one case, “[i]f it is inter
state commerce that feels the pinch, it does not matter how local the oper
ation [is].. ,”.29

Court of the United States have devoted considerable time and effort in 
order to unveil the cryptic phrasing of the Sherman Act and ascertain its 
mode of application to restraints of trade. Divergent opinions have been 
and still are revealed. But the general trend is discernable: federal jurisdic
tion as to interstate and intrastate commerce is expanding at the expense of 
state jurisdiction.30 This is the realization of the “positive” power granted 
Congress to “legislate concerning transactions which, reaching across state 
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boundaries, affect the people of more states than one... ”.31 It is not until 
recent years that the jurisdictional criteria are beginning to acquire a stabil
ized structure. Out of vague and diffuse material, these criteria have crys
tallized into two alternative formulae, each of which constitutes a suf
ficient basis for subject matter jurisdiction. Summarized, these formulae 
read as follows: Subject matter jurisdiction can be assumed with respect to

(1) restraints occurring “in”, (“in the flow” or “in the stream of”) 
interstate commerce,

(2) restraints not “in” interstate commerce, but substantially (or materi
ally) affecting such commerce.32

3.3.1 Restraints “in” interstate commerce

In the first formula, the required connection between the restraint and the 
interstate commerce amounts to identification or fusion. The restraint al
leged to be violating the Sherman Act — whether horizontal or vertical, bi
lateral or unilateral — must, for jurisdictional purposes, directly apply to 
goods or services that move across state lines. A simple example: A and B, 
incorporated in state X, both producing leather, agree to fix prices on 
leather with respect to sales to C, a shoe manufacturer, incorporated in 
state Y. Thus, the price-fixing agreement directly and immediately con
cerns goods in interstate commerce. In fact, it is a condition in the agree
ment between A and B that interstate commerce is encompassed. The 
agreement applies to interstate commerce. The question how much inter
state commerce is affected is immaterial. It is not the quantity that counts, 
it is the quality. And it does not matter that the eventual effects of the re
straint are purely local (in our case if C is forced to close down).

Yet, if the criteria for establishing when interstate commerce begins and 
when it ends are nebulous, one has not become much wiser. Were A and B 
to store their goods temporarily in state Y, in facilities owned or controlled 
by them, prior to delivery to C, the goods would likewise be “in” interstate 
commerce. Temporary local storage does not terminate the interstate flow 
of commerce for antitrust purposes,33 at least where a subsequent sale can 
be anticipated. Suppose, however, that A and B have processing factories 
in state Y where the goods are processed to a certain degree. Are the goods 
in the stream of interstate commerce if the sale of these to C is subjected to 
a restriction? The answer to this will depend on the degree of processing. 
Milk processed for ultimate sale, for instance, “survives” interstate com
merce as well as cars which are assembled and equipped,34 but not crude oil 
refined to petroleum products, nor electrical systems which are 
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assembled.35 Where the process of alternation starts with the raw material 
and ends with manufactured products, the stream of interstate commerce is 
probably brought to a standstill in most cases.36

Assume, again, that A and B — this time not collaborating — sell their 
leather to distributors D and E in state Y, and that D and E market the 
goods solely to retailers within state Y. Does a restrictive agreement be
tween D and E occur “in” interstate commerce, or does the stream of in
terstate commerce terminate when it reaches D and E? Walling v. Jackson
ville Paper Cof7 stands for the proposition, if applied to our example, that 
a restraint imposed by D and E, regarding the goods sold in state Y, does 
not fall “in” interstate commerce, unless D and E have purchased the goods 
from A and B pursuant to a prior order from any retailer in state Y. The 
prior order accompanies the first sale (from A or B to E or D) and with it 
the interstate commerce, until the goods arrive at the final customer order
ing the goods. But in the absence of a prior order, is a restrictive agreement 
by D and E beyond the reach of the federal antitrust laws? They are not, 
not quite. A few lower federal courts have expanded the “prior order” 
doctrine beyond recognition by holding that there is a “practical continuity 
of movement” of the goods from the manufacturer (in our case A and B) 
via the distributor (D and E) to the final customer, and that the goods re
main “in” interstate commerce throughout this movement, with or with
out a prior order.38

This expanded view has not, thus far, been expressly ruled on by the 
Supreme Court. Opinions in a few recent cases, however, seem to be 
contra. Thus in Burke v. Ford,39 for instance (discussed further infra), local 
restraints executed by wholesalers purchasing out-of-state goods, were not 
regarded to be “in” interstate commerce, although the situation could be 
characterized as a “continuing movement”. In U.S. v. American Building 
Maintenance Indf\ the flow of interstate commerce ceased pursuant to 
the distributor’s sale locally but before reaching the final customers. (Jus
tice White, dissenting in principle but not in fact, argued that “the regular 
movement of goods from out-of-state manufacturer to local wholesaler 
and then to retailer” should place restraints imposed by the latter “in” in
terstate commerce.)

Nevertheless, none of these cases would leave the alleged restraints with
out the ambit of the Sherman Act, since a restraint — if not “in” interstate 
commerce — may still “substantially affect” interstate commerce. As a 
practical point of view, it may seem unnecessary to extend interstate com
merce movement for jurisdictional purposes, as long as the “substantially 
affect” test plays a strong supplementary role, which it no doubt does as 
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far as the Sherman Act is concerned, as we shall see next. Otherwise the 
two instruments of the interstate commerce test would tend to overlap.

3.3.2 Restraints “substantially affecting” interstate commerce

The second formula is supplementary to the first and is invoked when the 
latter does not apply. “Substantially affect” connotes a quantitative stan
dard, but not in any specific meaning. This deserves further elaboration. 
The word “affect” could simply mean to have an influence upon, whether 
good or bad or indefinable, marking merely a relationship, where the im
pulse waves only move in one direction: from the restraint to the interstate 
commerce. If this is correct, the term “substantial” must relate to the in
terstate commerce, i.e., that the interstate commerce “affected” must be 
substantial, not the “affect” itself. On the other hand, “substantially af
fect” could also denote, and this has already been indicated, a negative re
sult upon interstate commerce; to be specific, such negative results of re
strictive practises that the antitrust laws were designed to prevent: price and 
cost increases, a decrease of efficiency and commercial flow, etc. It would 
follow that “substantial” must relate to “affect”; a certain magnitude re
garding the “affect” is required. A more pertinent way of formulating the 
formula would be, provided the latter interpretation is correct, restraints 
that have “a substantial effect” on interstate commerce.401’

These issues were raised in Burke v. Fordf1 where Oklahoma liquor re
tailers brought an action against Oklahoma liquor wholesalers, who alleg
edly had divided the Oklahoma market. Since there were no liquor distillers 
in Oklahoma, liquor was shipped in from other states to the warehouses of 
the wholesalers. The Court of Appeals found, as did the District Court,42 
that the liquor “came to rest” in the wholesaler’s warehouses and that in
terstate commerce ceased at that point. These courts held that the restraint 
was therefore neither “in” interstate commerce, nor did it “substantially 
affect” interstate commerce, since “the proof [of the existence of the re
straint] was entirely insufficient to show that the activities complained of 
... adversely affected interstate commerce”.43 Accordingly, the lower 
courts declined jurisdiction. The Supreme Court reversed and remanded. 
In a per curiam opinion the Court held that proof of the restraint — the 
state-wide market division — is, at times, in itself sufficient proof of affec
ted interstate commerce, especially in those cases where general inferences 
— based on common experience — can be drawn from the type of restraint 
involved, inferences that would warrant the conclusion that interstate com
merce is substantially affected. The Supreme Court thus found that 
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“[h]orizontal territorial divisions almost invariably reduce compe
tition. .which in turn increases prices, which reduces sales to the final 
customer. Fewer final sales result “almost surely” in fewer sales to retailers 
and “hence fewer purchases from out-of-state distillers...”. The inter
state commerce was thus “inevitably” affected. There is the Supreme 
Court’s line of reasoning. It was not so much the magnitude of an effect 
that the Court was looking for, although the negative influence of the re
straint on the interstate commerce is stressed. It was much more the poten
tial of the restraint to affect such commerce in any direction, based on gen
eral experience of the type of restraint involved which guides the reasoning.

A fairly recent case, Goldfarb v. Virginia State Barf* supports this view. 
There, a class action was brought against the Virginia County Bar Associ
ation, which operated — through fee schedules — to fix prices for legal ser
vices provided within the state of Virginia. Financial institutions required 
as a condition of making loans for real estate purchases that the title to the 
property be examined by a member of the bar. A married couple, who 
planned to buy a home in Virginia, failed to retain an attorney willing to 
perform such an examination for a fee less than that prescribed by the bar 
association.

The Supreme Court, holding that legal services constituted “commerce”, 
assumed subject matter jurisdiction on the ground that the price-fixing ar
rangement “substantially affected” interstate commerce. “[Significant 
portion[s] of funds”, the Court reasoned, “for the purchasing of homes” 
in Virginia and guaranties to loans came from without the state of Virginia. 
Loans and guaranties necessitated title examination and the hiring of the 
services of an attorney. Here we have the required connection: legal ser
vices — whose prices are fixed — indispensable in interstate financial trans
actions.45 The Court: “Given the substantial volume of commerce in
volved, and the inseparability of this particular legal service from the inter
state aspects of real estate transactions, we conclude that interstate com
merce has been sufficiently affected.”46 No proof to the effect that inter
state commerce in fact was affected was needed (for instance, that home
buyers were discouraged by the fixed prices). Hence, the necessary ingredi
ents in this jurisdictional formula seem to be (1) the volume of interstate 
commerce involved, and (2) the potentiality of the alleged restraint to af
fect such commerce; if there is no such potential or where the volume of 
commerce is insignificant, the conditions for interstate commerce being 
“substantially affected” are probably lacking.47 Primarily, however, it is 
the logical causal connection between the restraint imposed and the flow of 
interstate commerce that determines the issue.
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A purpose or intent to affect interstate commerce is entirely without rel
evance. This was made abundantly clear in Hospital Building Co. v. Trus
tees of the Rex Hospital* There, an antitrust suit was instituted against a 
group of co-conspirators (among them the Rex Hospital), who allegedly 
had orchestrated a plan to delay and, if possible, prevent the issuance of 
necessary authorization for, and otherwise block an expansion of the plain
tiff’s hospital facilities. The hospitals involved — private corporations or 
operated by such — were located in North Carolina, and were thus com
petitors of business providing medical and related services in that area. The 
Supreme Court, reversing and remanding the decision of the lower courts, 
held that interstate commerce was “substantially affected” by the con
certed acts,49 while at the same time rejecting the argument presented that 
the Sherman Act did not cover acts not purposely directed toward inter
state commerce. Said the Court: “[T]he fact that the respondents ... may 
not have had the purposeful goal of affecting interstate commerce does not 
lead us to exempt that conduct from coverage under the Sherman Act.”50 
Intent was “simply irrelevant”.

To summarize’. Restraints carried out by U.S. corporations (not taking 
into account restraints of trade or commerce with foreign nations, infra p. 
54 f.) fall within the scope of the Sherman Act, i.e., the courts have subject 
matter jurisdiction, if either (1) the restraint is “in the flow of” (“in”, “in 
the midst of”, “in the stream of”, etc.) of interstate commerce — the re
straint is directly applied to the practical, economic continuity in the gener
ation of goods and services for interstate markets and their transport and 
distribution to the consumer, or if (2) the restraint “substantially affects” 
interstate commerce, in that it has a sufficient nexus to such commerce and 
empirically or by a plausible theory or probability has a tendency to affect 
it, with no particular stress on “substantiality” or proof of actual effect 
whether on the market structure or prices, or the volume of interstate com
merce.

3.3.3 The Clayton, Robinson-Patman and FTC Acts and the interstate 
commerce test

In contrast to the Sherman Act, the Clayton and Robinson-Patman Acts 
cover only restraints occurring “in” interstate commerce and carried out 
by corporations (or persons) “engaged in commerce”. Local activities 
“substantially affecting” interstate commerce are thus not covered. This 
conclusion was reached by the Supreme Court in Gulf Oil Corporation v. 
Copp Paving Cof and U.S. v. American Building Maintenance Ind.52 hav- 
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ing juxtaposed the critical sections of these statutes.
While the Sherman Act, as we have seen, applies to all restrictive con

duct “in restraint of trade or commerce among the several States”, Section 
26 of the Clayton Act (as amended: the Robinson-Patman Act) prohibits 
price discrimination by “any person53 engaged in commerce, in the course 
of such commerce”... “where either or any of the purchases involved in 
such discrimination are in commerce” and where the discrimination has 
substantial anticompetitive effects54 “in any line of commerce”.55 (“Com
merce”, as defined in Section 1, means “trade or commerce among the sev
eral States and with foreign nations...”.)56 Similarly, Section 3 of the 
Clayton Act declares illegal any person’s — “engaged in commerce, in the 
course of such commerce” — tie-in sales, entering of exclusive dealings, 
etc., that “may ... substantially lessen competition57 or tend to create a 
monopoly in any line of commerce”.58 Section 7 of the Clayton Act, fi
nally, forbids acquisitions by a corporation “engaged in commerce” of the 
assets or stock of another corporation also “engaged in commerce”, where 
the effect may be to substantially lessen competition59 “in any line of com
merce in any section of the country”.60

In sum, the provisions of the Clayton Act extend only to persons that are 
engaged in interstate commerce and whose restrictive activities occur in the 
stream of interstate commerce. The jurisdictional requirements of these 
provisions cannot thus be fulfilled merely by a showing that an alleged re
straint “substantially affects” interstate commerce.61 But that is not all: 
the restraint occurring “in” the interstate commerce formula is more nar
rowly applied for Clayton Act purposes than are similar formulae in other 
areas.

The Gulf Oil case61 will serve as an illustration. There, the plaintiffs 
(Copp et al.), manufacturers of asphalt concrete, instituted suit, inter alia, 
under Sections 2(a), 3 and 7 of the Clayton Act against local competitors 
and their parent corporations (among these Gulf Oil Corp.) and alleged 
discriminatory pricing, tie-in selling, exclusive dealing and anti-competitive 
corporate acquisitions. Due to the nature of the product subject to compe
tition between the parties involved, all sales were made intrastate. How
ever, a portion of every competitor’s production was used for the surfacing 
of local segments of interstate highways.

The plaintiffs, either unable or simply neglecting63 to show specifically 
— as Section 2(a) jurisdictionally requires — that at least one of the de
fendants’ discriminatory sales was made “in” interstate commerce, that 
the tie-ins and exclusive dealings occurred “in” interstate commerce (§ 3) 
and that both the acquiring and the acquired corporations on the defend

44



ants’ side were engaged “in” interstate commercial activities (§ 7), rested 
their case entirely on a more general argument: by supplying asphalt con
crete for the construction of interstate highways, and since such are instru
mentalities of interstates commerce, the defendants’ restraints — so the 
plaintiffs claimed — were also “in” interstate commerce. In arguing so, 
the plaintiffs had ample support from cases643 which had arisen under the 
Fair Labor Standards Act (FLSA),646 where the courts have held that, since 
interstate roads are indispensable instrumentalities of interstate commerce, 
employees engaged in the construction or repair, or even in the manufac
turing of materials used for construction of such roads are “in” commerce 
for FLSA purposes.

The Supreme Court rejected the plaintiff’s analogical approach. While 
the jurisdictional language in both Acts (Clayton Act and FLSA) essen
tially coincide, and while both Acts represent a realization of Congress’ 
commerce power, the Court reasoned, each Act, and its jurisdictional ex
tension, must be judged on its own merits — i.e., its own purposes and his
torical background. The significance of the phrase “in (interstate) com
merce” is thus not uniform throughout the various acts enacted by Con
gress. Therefore, the jurisdictional scope of the Clayton Act (including the 
Robinson-Patman Act) must be “anchored in the economic realities of in
terstate markets, the intensely practical concerns that underlie the purposes 
of the antitrust laws”,65 and cannot rest on a purely formal nexus between 
the restraint and interstate commerce. And as such — purely formal — was 
the plaintiffs’ “in commerce” argument characterized by the Court.66

A similar narrow interpretation of the “in (interstate) commerce” word
ing of the Clayton Act (specifically Sec. 7) motivated a dismissal of a com
plaint for lack of subject matter jurisdiction in U.S. v. American Building 
Maintenance Ind.61 A corporation that merely supplied intrastate local ser
vices to and purchased goods from other corporations engaged in interstate 
commerce, and in this way conducted business through independent inter
mediaries,68 was not held to be engaged “in” interstate commerce.69

In limiting the jurisdictional scope of the Clayton Act to restraints occur
ring “in” interstate commerce — and thereby excluding restraints merely 
“substantially affecting” such commerce — the Supreme Court, in part at 
least, has relied on an older case establishing the scope of the FTC Act: 
FTC v. Bunte Bros.10 decided in 1941. In that case the Court held that Sec
tion 5 of the FTC Act as then formulated — which declares unlawful “un
fair methods of competition in commerce” — only applied to restraint 
“in” interstate commerce. Recently, however, the FTC has been amended 
to encompass “unfair methods of competition in or affecting commerce 
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and unfair and deceptive acts or practises in or affecting commerce”.71 
(“Commerce” is defined in Section 4 to mean “commerce among the sev
eral States or with foreign nations”.) The words “or affecting” were in
serted because of the perceived impracticability in restricting the provision 
to the purely interstate transactions, and the realization of the fact that it is 
possible for a “determined law violator” to escape the law, in its old form, 
by organizing his business “in the form of a series of intrastate steps”, only 
incidentally related to interstate commerce.72

To summarize: Whereas the FTC Act in jurisdictional reach is co-exist
ent with the Sherman Act, the Clayton Act, including the Robinson-Pat
man Act, covers only restraints “in” interstate commerce in a strict sense.

The distinction in coverage may, however, have little practical conse
quence in the everyday struggle against anticompetitive practises, due to 
the considerable overlapping functions of the major antitrust laws. Re
straints not covered by the Clayton Act may thus be attacked under either 
the broadly phrased Sherman Act or the FTC Act, which is designed to fill 
gaps and to pursue restraints in their incipient stages,73 to a greater extent 
than was done before.74
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paragraph), Act of October 15, 1914, as amended, 15 U.S.C.A. § 12 (1973).

14 As to the debates, see e.g. 21 Cong. Rec. 1768, 2457 and 2462 (1890). Section 1 of Senator 
Sherman’s original bill provided: “That all arrangements, contracts, agreements, trusts, or 
combinations between persons or corporations made with a view or which tend to prevent full 
and free competition in the importation, transportation, or sale of articles imported into the 
United States .... are hereby declared to be against public policy, unlawful, and void.” S. 1. 
51st Cong., 1st Sess. § 1 (1890).

15 21 Cong. Rec. 1766 (1890).

16a Supra n. 14. Senator Sherman replied (in part): “Either a foreigner or a native may ‘es
cape the criminal part of the law’, as he [Senator George] says, by staying out of our jurisdic
tion, as very many do, but if they have property here it is subject to civil process. I do not see 
what harm a foreigner can do us if neither his person nor his property is here. He may com
bine or conspire to his heart’s content if none of his co-conspirators are here or his property is 
not here.” 21 Cong. Rec. 2461 (1890),

16b Section 6 of the Sherman Act, 15 U.S.C.A. § 6 (1976): “Any property [involved in a re
straint] .... being in the course of transportation from one State to another, or to a foreign 
country, shall be forfeited....”.

17 21 Cong. Rec. 3152 (1890).
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18 For a broader view of the underlying purposes of the Sherman Act see e.g.: Attorney Gen
eral’s Report, 6 ff.; Fugate, 9 ff.; Areeda, 21 ffBrewster, 18 ff.; Antitrust Developments 
1955-1968, 1 ff.; Thorelli; The Federal Antitrust policy, 229; Letwin, Congress and the Sher
man Antitrust Law 1887-1890, 23 U.Chi.L.Rev. 221 (1956).

19 See e.g. U.S. v. South-Eastern Underwriters Ass’n., 322 U.S. 533, at 558, 64 S.Ct. 1162, at 
1176, 88 L.Ed. 1440, at 1460 (1944); Mandeville Island Farms, Inc. v. American Crystal Sugar 
Co., 334 U.S. 219, at 234, 68 S.Ct. 996, at 1005, 92 L.Ed. 1328, at 1339 (1948); U.S. v. Em
ploying Plasterers Ass’n., 347 U.S. 186, 74 S.Ct. 452, 98 L.Ed. 618 (1954); Burke v. Ford, 389 
U.S. 320, 88 S.Ct. 443, 19 L.Ed.2d 554 (1967). Also see Attorney General’s Report, 77-80.

20 See e.g. supra n. 2.

21 Goldfarb v. Virginia State Bar, 421 U.S. 773, 96 S.Ct. 2004, 44 L.Ed.2d 572 (1975), re
hearing denied, 96 S.Ct. 152 (1975).

22 U.S. v. South-Eastern Underwriters Ass’n., supra n. 19.

23 U.S. v. National Ass’n. of Real Estate Bds., 339 U.S. 485, at 490-91, 70 S.Ct. 711, at 715, 
94 L.Ed. 1007, at 1013-14 (1950): “Trade or commerce” equals any “occupation, employ
ment or business .... carried on for the purpose of profit or gain and covers all occupations 
that men are engaged in for a livelihood, see U.S. v. American Medical Ass’n., 110 F. 2d 703, 
at 710 (D.C. Cir. 1940). Also see: Associated Press v. U.S., 326 U.S. 1, 65 S.Ct. 1416, 89 
L.Ed. 2013 (1945) (news-furnishing): U.S. v. Paramount Pictures, Inc., 334 U.S. 131, 68 
S.Ct. 915, 92 L.Ed. 1260 (1948) and Radovich v. National Football League, 352 U.S. 445, 77 
S.Ct. 390, 1 L.Ed.2d 724 (1957) (entertainment and sports).

24 See von Kalinowski, 16 § 4.02, p. 4-14 f. About the exemptions: § 4.02, notes 19-25.

25 See supra n. 19, U.S. v. South-Eastern Underwriters Ass’n., at 558: In enacting Section 1 
of the Sherman Act, Congress “wanted to go to the utmost extent of its Constitutional power 
in restraining trust and monopoly agreements...”. Also compare Apex Hosiery Co. v. 
Leader, 310 U.S. 469, at 495, 60 S.Ct. 982, 84 L.Ed. 1311 (1940); U.S. v. Frankfort Distil
leries, Inc., 324 U.S. 293, at 298, 65 S.Ct. 661, 89 L.Ed. 951 (1945); Gulf Oil Corporation et 
al. v. Copp Paving Co., Inc., 419 U.S. 186, at 194, 95 S.Ct. 392, 42 L.Ed.2d 378 (1974); U.S. 
v. American Building Maintenance Industries, 422 U.S. 271, at 278, 95 S.Ct. 2150, 45 
L.Ed.2d 177 (1975); U.S. v. Finis P. Ernest, Inc., 509 F.2d 1256, at 1259 (1975).

26 See e.g. Apex Hosiery Co. v. Leader, id. at 495: “The addition of the words ‘or commerce 
among the serveral States’ was not an additional kind of restraint to be prohibited by the Sher
man Act but was the means used to relate the prohibited restraint of trade to interstate com
merce for constitutional purposes....”.

27 For a better understanding of the concept “restraint of trade”, see e.g. Sullivan, 152 ff.; 
Neale, 18 ff.; Areeda, 18 ff. The terms “trade” and “commerce” are considered to be syn
onymous, see e.g. Atlantic Cleaners & Dyers, Inc. v. U.S., 286 U.S. 427, at 434 (1932).

28 Supra p. 34.

29 U.S. v. Women’s Sportswear Mfrs. Ass’n. 336 U.S. 460, at 464, 93 L.Ed. 805, 69 S.Ct. 714 
(1949).

30 For a more substantial analysis, see e.g. Yeager, Antitrust Law — “Incidental Effect” and 
Jurisdiction under the Sherman Act, 21 Wayne L.Rev. 965 (1975). Also see amicus curiae 
brief by the United States discussed by the court in Gulf Oil Corp, et al. v. Copp Paving 
Co., Inc., supra n. 25, at 201-202: When the Clayton Act was originally enacted (1914) “it 
was thought that Congress’ Commerce Clause power reached only those subjects within 
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the flow of commerce, then defined rather narrowly by the Court. Thus... the ‘in commerce’ 
language was thought to be coextensive with the reach of the Commerce Clause and to bring 
within the ambit of the Act all activities over which Congress could exercise its constitutional 
authority. Since passage of the Act, this Court’s decisions have read Congress’ power under 
the Commerce Clause more expansively, extending it beyond the flow of commerce to all ac
tivities having a substantial effect on interstate commerce.”

31 U.S. v. South-Eastern Underwriters Ass’n., 322 U.S. 533, at 552 (1944).

32 This was duly recognized in Burke v. Ford, 389 U.S. 320, 88 S.Ct. 443, 19 L.Ed.2d 554 
(1967), where the Supreme Court (per curiam) made clear: “[I]t is well established that an ac
tivity which does not itself occur in interstate commerce comes within the scope of the Sher
man Act if it substantially affects interstate commerce.” (Emphasis original). Compare U.S. 
v. Employing Plasterers Ass’n., 347 U.S. 186, 74 S.Ct. 452, 98 L.Ed. 618 (1954); Mandeville 
Island Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 219, 68 S.Ct. 996, 92 L.Ed. 1328 
(1948). Also see Rahl, 54 ff., particularly at 63 ff.; Sullivan, 709 ff.; Areeda, 59 f.; von Kali
nowski, § 4 f.; Eiger, The Commerce Element in Federal Antitrust Litigation, 25 Fed.B.J. 282 
(1965); Note, Potrait of the Sherman Act as a Commerce Clause Statute, 49 N.Y.U.L.Rev. 
323 (1974).

33 Standard Oil Company (Indiana) v. FTC, 340 U.S. 231, at 237 (1951). Also see Hardrives 
Co. v. East Coast Asphalt Corp., 329 F.2d 868 (5th Cir. 1964), certiorari denied, 379 U.S. 903 
(1964).

34 Foremost Dairies, Inc. v. FTC, 348 F.2d 674, at 678 (5th Cir. 1965); Dean Milk Co. v. 
FTC, 395 F.2d 696, at 715 (7th Cir. 1968); Plymouth Dealers’ Ass’n. of Northern California 
v. U.S., 279 F.2d 128 (9th Cir. 1960).

35 Myers v. Shell Oil Co., 96 F.Supp. 670, at 676 (S.D. Cal. 1951); U.S. v. San Francisco 
Elec. Contractors Ass’n., 57 F.Supp 57, at 65 (C.D. Cal. 1944).

36 Rangen, Inc. v. Sterling Nelson & Sons, Inc., 351 F.2d 851 (9th Cir. 1965); Lawson, v. 
Woodmere, Inc., 217 F.2d 148 (4th Cir. 1954).

37 317 U.S. 564, at 568-571 (1943).
The case did not directly concern the Sherman Act (rather the Fair Labor Standards Act). 

However, since both acts imply the application of the Commerce Clause and since “Congress 
wanted to go to the utmost extent of its Constitutional power” in enacting the Sherman Act 
(U.S. v. South-Eastern Underwriters Ass’n. 322 U.S. 533, at 558) there is no reason why the 
reach of the two acts should not parallel. But see Gulf Oil Corporation, et al. v. Copp Paving 
Co., 419 U.S. 186, at 196 ff., where parallelity was not found between the Fair Labor Stan
dards Act on the one hand and the Clayton Act and Robinson-Patman Act on the other, (see 
infra p. 44 f.). Also cf. FTC v. Pacific States Paper Trade Ass’n., 273 U.S. 52 (1927) and Ply
mouth Dealers’ Ass’n. v. U.S., 279 F.2d 128 (9th Cir. 1960).

38 Northern California Pharmaceutical Ass’n. v. U.S., 306 F.2d 379 (9th Cir. 1962). Also see 
Food Basket, Inc. v. Albertson’s, Inc., 383 F.2d (10th Cir. 1967); Las Vegas Merchant 
Plumbers Ass’n. v. U.S., 210 F.2d 732 (9th Cir. 1954) and U.S. v. Utah Pharmaceutical 
Ass’n., 201 F.Supp. 29 (D. Utah, 1962), affirmed per curiam, 371 U.S. 24 (1962). In the two 
latter cases, the intermediary or distributor was characterized as mere “conduits” in the 
stream of interstate commerce.

39 3 89 U.S. 320, 19 L.Ed.2d 554, 88 S.Ct. 443 (1967).

40a 422 U.S. 271, at 283-286, 45 L.Ed.2d 177, at 188-190, 95 S.Ct. 2150 (1975).

40b For a brief but illuminating discussion of the history of this, the second formula, see Perez 
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V. U.S., 402 U.S. 146, at 150 ff., 91 S.Ct. 1357, 28 L. Ed.2d 686 (1971), commented upon in 
e.g. Yeager, Antitrust Law — “Incidental Effect’ and Jurisdiction under the Sherman Act, 
21 Wayne L.Rev. 965 (1975). Prior to Wickard v. Filburn (317 U.S. Ill, 63 S.Ct. 82, 87 L.Ed. 
122 (1942)) the formula was phrased “direct and substantial effects”, “direct” intimating 
something very similar to “flow of commerce”, i.e., what already is covered by the “in” in
terstate commerce formula, (discussed supra at p. 39 ff.). “Directly affect” is nothing but an 
equivalent to “in the flow” of interstate commerce or, in other words, a restraint “directly af
fecting” interstate commerce is also “in” the midst such commerce (the required nexus is di
rect) and therefore there is no reason to repeat the first formula and at the same time narrow 
down the second. Hence, Wickard v. Filburn disposed of the “direct” requirement, explain
ing that the test is one of “substantial effect... .irrespective of whether such effect is what 
might at some earlier time have been defined as ‘direct’ or ‘indirect’.” (317 U.S., at 125). Also 
see Rahl, 63 ff.; von Kalinowski, § 4 f. Compare Heart of Atlanta Motel v. U.S., 379 U.S. 241 
(1971); commerce power reaches local activities that “might have a substantial and harmful 
effect upon [interstate commerce]”. (Id. at 258). But see e.g. U.S. v. Bensinger Co., 430 F.2d 
584 (8th Cir. 1970) and Rosemound Sand & Gravel Co. v. Lambert Sand & Gravel Co., 469 
F.2d 416 (5th Cir. 1972).

41 389 U.S. 320, 88 S.Ct. 443, 19 L.Ed.2d 554 (1967).

42 United States District Court for the Norhtern District of Oklahoma. The decision of the 
Court of Appeals: 377 F.2d 901 (10th Cir. 1967).

43 Id. at 903.

44 421 U.S. 773, 44 L.Ed.2d 572, 95 S.Ct. 2004 (1975).

45 421 U.S. 773, at 783 ff.

46 Id. at 785 (footnote omitted).

47 That it is not the quantitative substantiality of the impact on the flow of commerce that is 
critical under this part of the interstate commerce test is emphasized by e.g. Sullivan, 710 
(“[I]f a local activity has in a practical sense a significant impact on competition in commerce 
and if the commerce so affected is substantial in amount, the [Sherman] Act applies to the 
local activity even though the activity does not reduce the quantity of interstate commerce in 
any discernible degree, or perhaps even if it does not alter it at all, or, indeed increases it.”) 
Also see Rahl, 86 and Fugate, 55. Intimately linked with questions of substantiality is the 
question of how much proof is required of actual or probable effects on interstate commerce. 
The cases viewed thus far (Burke v. Ford and Goldfarb v. Virginia State Bar supra p. 41 and 
42) and others (e.g. Hospital Building Co. v. Trustees of the Rex Hospital, discussed infra) 
display, as we have and will see, a theroy of plausibility of the following purport: If the plain
tiff proves the existence of substantive violation of the Sherman Act from which the court can 
reasonably infere that interstate commerce can or will be affected, such proof will suffice 
(Burke v. Ford). Considered as sufficient proof is also plaintiff’s showing of an inescapable 
nexus between the restrained activities and interstate commerce, from which the court can in
fer effects. (Goldfarb v. Virginia State Bar, where legal service was necessarily interrelated 
with interstate financial transactions); or a showing to the effect that if the restraint would 
have been successful, interstate commerce would probably have been affected (Hospital 
Building Co. v. Trustees of the Rex Hospital). Hence, even if proof were to be presented, 
showing unaffected market prices and market structure, the test of “substantial affect” could 
still be satisfied (425 U.S. at 745-746), provided that the allegations, if proved, could show 
that the restraint resulted in “unreasonable burdens on the free and uninterrupted” flow of 
interstate commerce with regard to the goods involved in the case. “[S]ince in this case the al
legations fairly claim that the alleged conspiracy, to the extent it is successful, will place “un
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reasonable burdens on the free and uninterrupted flow’ of interstate commerce, they are 
wholly adequate to state a claim.” (425 U.S. 738, at 746), with reference to U.S. v. Employing 
Plasterers Ass’n., 347 U.S. 186, at 189, 74 S.Ct. 452, 98 L.Ed. 618 (1954).

The question of proof is thus approached very pragmatically and will seldom import any 
practical difficulties. A more rigorous approach would bring to the fore the strictly held dis
tinction between restraints prohibited per se and restraints subject to the rule of reason. Re
straints of the per se category are, “because of their pernicious effect on competition and lack 
of any redeeming virtue... conclusively presumed to be unreasonable and therefore illegal 
without elaborate inquiry as to the precise harm they have caused or the business excuse for 
their use.” (Northern Pacific Railway Co. v. U.S., 356 U.S. 1, at 5, 78 S.Ct. 513, at 518, 2 
L.Ed.2d 545 (1958). Such restraints (price fixing, boycotts, etc.) need no showing of effects or 
injury — in the individual case — of any kind, whether on commerce or competition, to estab
lish a substantive offense. (Restraints subject to the rule of reason, on the other hand, are esti
mated in the light of an overall picture of all negative and positive effects). Where the alleged 
restraint falls within the per se category — where proof of effects to establish a substantive 
offense thus is unnecessary — it would be anomalous to require elaborate proof of effects to 
meet the jurisdictional test. See e.g. Areeda, 60 (“While the courts may be reluctant to invoke 
overwhelming federal power to'quash each local restraint, antitrust policy is concerned with 
stamping out some forms of conduct in every manifestation and without pausing for argu
ment about effects.”) Also see Sullivan, 711 f. and Rahl, 86.

48 425 U.S. 738, 96 S.Ct. 1848, 48 L.Ed.2d 338 (1976). Also see Burke v. Ford, 389 U.S. 320, 
at 322, where the matter of intent was likewise held to be immaterial.

49 Id. at 744-746. The Court applied a hypothetical reasoning in arguing that if the alleged re
strictive conduct was to succeed in its aim (to block plaintiff from further expansion on the 
market), the plaintiff’s purchases of out-of-state medical wares and other — demonstrably 
existing — out-of-state transactions, would decrease in volume.

50 Id. at 745. Reference was made to U.S. v. McKesson & Robbins, 351 U.S. 305, 76 S.Ct. 
937, 100 L.Ed. 1209 (1956) and Burke v. Ford, 389 U.S. 320 at 322 88 S.Ct. 443, 19 L.Ed.2d 
554 (1967).

51 419 U.S. 186, 95 S.Ct. 392, 42 L.Ed.2d 378 (1974).

52 4 22 U.S. 271, 95 S.Ct. 2150, 45 L.Ed.2d 177 (1975).

53 Section 1 of the Clayton Act, par. 3: “The word ‘person’ or ‘persons’ ... shall be deemed 
to include corporations and associations existing under or authorized by the laws of either the 
United States, the laws of any of the Territories, the laws of any State, or the laws of any 
foreign country.” (15 U.S.C.A. § 12, 1973).

54 Mark that the last phrase speaks of effects on competition (not on commerce), which is a 
question of substantive violation — not a jurisdictional issue. The distinction is not always 
easy to realize but can be elucidated by the following illustration: A restraint that does not fall 
within the jurisdictional scope of a provision, does not, of course, violate that provision. It is 
so, however, not because the restraint does not have effects on competition — the restraint 
may wholly prevent competition — but because there is no effect on interstate commerce (the 
jurisdictional criteria). On the other hand the restraint may very well be covered by the juris
dictional language in the provision — because the goods subject to the alleged restraint move 
“in” interstate commerce — but still be reasonable, because of its minimal negative effects on 
competition.

55 Act of October 15, 1914, as amended, 15 U.S.C.A. § 13 (1973). Section 2(c), (d) and (e) are 
similarly phrased, though not expressly requiring that at least one of the purchases be “in” 
(interstate) commerce.
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56 15 U.S.C.A. § 12 (1973). “’In” commerce is thus by legal definition an equivalent to “in” 
interstate commerce and will so be regarded in the text below.

57 See supra n. 53.

58 Act of October 15, 1914, as amended, 15 U.S.C.A. § 14 (1973).

59 See supra n. 53.

60 Act of October 15, 1914, as amended, 15 U.S.C.A. § 18 (1973). Section 8 of the Clayton 
Act (15 U.S.C.A. § 19, 1973), dealing with interlocking directorates, applies when the corpor
ations involved are “engaged in commerce”.

61 For further analysis of the Clayton Act and its scope, see e.g. Vecchiarelli, Antitrust — 
Clayton Act Does Not Apply to Corporations “Affecting” Commerce, 44 Cin.L.Rev. 844 
(1975); Note, Antitrust Law — The Clayton Act — “Engaged in Commerce” Requirement of 
Section 7, Brigham Young U.L.Rev. 763 (1975); Rahl, 50 ff.; Sullivan, 713 f.

62 419 U.S. 186 supra n. 51.

63 “Neglecting” because of the fact that the plaintiff might have been able to prove that the 
restraints were “in” interstate commerce, by showing that some of ingridients of asphaltic 
concrete came from out-of-state. The market in liquid asphalt, for instance, was interstate. 
See supra. This is also indicated id. at 196: “[The plaintiff] does not contend that the local 
market is an integral part of the interstate market in other component commodities or pro
ducts.”

Ma Overstreet v. North Shore Corp., 318 U.S. 125, 63 S.Ct. 494, 87 L.Ed. 656 (1943) and 
Alstate Construction Co. v. Durkin, 345 U.S. 13, 73 S.Ct. 565, 97 L.Ed. 745, (1953).

640 Fair Labor Standards Act of 1938, 52 Statute 1061, as amended, 29 U.S.C. § 203 (1946).

65 Supra n. 62, at 198. Reference was made to U.S. Yellow Cab Co., 332 U.S. 218, at 231, 91 
L.Ed. 2010 (1947). The Supreme Court: “The justification for an expansive interpretation of 
the ‘in commerce’ language, if such an interpretation is viable at all, must rest on a con
gressional intent that the Acts [Clayton and Robinson-Patman] reach all practises, even those 
of local character, harmful to the national market place. This justification, however, would 
require courts look to practical consequences, not to apparent and perhaps nominal connec
tions between commerce and activities that may have no significant economic effect on inter
state markets.” Id. at 198-199.

66 In light of the cases discussed above [supra p. 39 ff.), concerning the Sherman Act, there is 
cause to wonder how the Supreme Court distinguishes between a “purely formal nexus” and a 
“practical” one. It would seem that the Court’s reasoning in Gulf Oil must apply to antitrust 
cases in general, i.e., not only to cases subject to the “in” interstate commerce formula, but 
also to those under the “substantially affect” formula, even though the Court in Gulf Oil con
cerned itself primarily with the “in” interstate commerce test. But the underlying purposes of 
the antitrust laws do not alter with the formula applied. (See Gulf Oil 419 U.S. at 197-199, 
where the purposes are focused upon.). If this is true, that is, if “practical nexus” is the guide
line also for cases where the “substantially affect” formula is applied, then the jurisdictional 
approach in e.g. Burke v. Ford, Goldfarb v. Virginia State Bar and Hospital Building Co. v. 
Trustees of the Rex Hospital seem to confuse the distinction between “formal” and “practi
cal” nexus even more.

67 422 U.S. 271, supra p. 43 n. 52.

68 But, as noted in the concurring opinion of Justice White (id. at 286), one of the intermedi
aries was in fact a wholly owned subsidiary of the acquiring company (under Sec. 7) which in 
turn was a national enterprice engaged in interstate commerce.
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69 Id. at 283-286.

70 312 U.S. 349, 61 S.Ct. 580, 85 L.Ed. 881. Discussed id. at 276-277.

71 Act or September 26, 1914, as amended, 15 U.S.C.A. § 45 (1976) (emphasis added). Pub. 
L. 93-637, § 201(a) substituted “in or affecting commerce” for “in commerce” wherever ap
pearing therein.

72 1974, U.S. Code Congressional and Administrative News, p. 7702, at 7713.

73 See e.g. FTC v. Motion Picture Advertising Service Co., 344 U.S. 392 (1953); FTC v. 
Brown Shoe Co., 384 U.S. 316 (1966) and Atlantic Refining Co. v. FTC, 381 U.S. 357 (1965).

74 Also see the Wilson Tariff Act, 15 U.S.C.A. § 11 (1964) and the Webb-Pomerene Act (Ex
port Trade Act), 15 U.S.C.A. §§ 61-65 (1973).
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4. The foreign commerce test

4.1 Introduction
Congressional power to regulate foreign commerce emanates, as noted 
above,1 from the Constitution,2 and the courts of the United States have 
long recognized the authority of Congress to enact laws that rule “every 
species of commercial intercourse between the United States and foreign 
nations”,3 and that “prohibit any disturbance or interference with external 
affairs”.4

To prevent and remove “disturbance” and “interference” in foreign 
commerce and to safeguard an unfettered movement of goods and services 
between the United States and foreign nations and thereby, inter alia, se
curing the American consumers’ benefit of a free import competition and 
protecting American export opportunities, Congress has enacted antitrust 
laws each of which — in addition to the interstate commerce clause — con
tains a foreign commerce clause. The Sherman Act, accordingly, forbids 
contracts “in restraint of trade or commerce ... with foreign nations”.5 
The FTC Act declares unlawful unfair methods of competition and decep
tive “practises in or affecting” (interstate or) foreign commerce.6 The 
Clayton Act, although not as straightforward as the Sherman Act and the 
FTC Act, and with certain additional prerequisites, is also moulded with 
the object of regulating foreign commerce.7

It is the precise application of these foreign commerce stipulations that 
constitutes the conundrum. Are restraints on U.S. import trade carried out 
by alien corporations encompassed?; is a boycott of U.S. exports?; or the 
hampering of trade that indirectly affects U.S. exports or imports? The 
statutes do not provide a clear answer. At least they do not set limits, i.e., 
as long as foreign commerce is involved, in one way or the other, the stat
utes, it taken at face value, seem to apply. Moreover, we know that when 
the Sherman Act was passed, Congress showed serious concern regarding 
unrestricted foreign commerce, but no more.8

To commence with the issues relatively close at hand: “Commerce” 
comprehends, as we have seen, the entire scope of economic activity; what
ever that makes money.9 Commerce “with foreign nations” denotes a line 
of commercial activities originating anywhere in the United States and ter
minating anywhere outside the United States, or vice versa. At least one 
case,10 however, indicates that the flow of commerce does not have to orig
inate or terminate in the United States in order to be within the reach of the 
Sherman Act, but can also be localized entirely to two foreign countries.
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This requires, it is true, additional “American characteristics”, which pre
sumably implies that some specific American interest must be affected."

However, the crucial issue is to establish the required relation between 
the alien restraint and foreign commerce, to establish when and under what 
circumstances restrictive conduct performed by alien corporations are so 
connected with U.S. foreign commerce that they become subject to the 
antitrust laws of the United States. Is the interstate commerce test of any 
indicative assistance in this respect and what relevance does an analogy to 
this test have? This seems, in light of the swift excursion through the el
ements of that test, to be a logical track on which to proceed the precent 
analysis. Moreover, can restraints carried out by alien corporations be 
either “in” or “substantially affect” interstate commerce, and if so, under 
what conditions? Which test prevails when both the interstate commerce 
test and the foreign commerce test apply? Subsequently, a line of cases in
volving restraints executed by alien corporations will be discussed, ac
companied by opinions of some commentators.

4.2 The interstate commerce test as an indicator

Is the interstate commerce test of any assistance in determining the content 
of the foreign commerce test? Are there, or should there be, any dis
tinguishing factors between the two? (What did Congress intend?)

To begin with, there is nothing in the statutory language of the antitrust 
laws that warrants a distinction between the two tests. Throughout the 
Sherman, Clayton and FTC Acts, the same jurisdictional prerequisites 
apply alternatively to interstate and foreign commerce.12 And throughout 
these Acts, the substantive provisions apply equally to all corporations, as
sociations, etc., wherever incorporated.13 If desirable, one could — to sup
port a parallel radius — draw attention to the underlying purposes of the 
antitrust legislation and maintain that these will be frustrated, should the 
foreign commerce test be more limited in scope than the interstate com
merce test.14 Furthermore, looking back on the legislative history, there 
seems to be no explicit indications of an intent on the part of Congress, 
that is decisive in one direction or the other.15

Assuming thus, arguendo, that the interstate and the foreign commerce 
tests run parallel, that they both hold the same elements, the same jurisdic
tional criteria,16 what would follow? Any restraint carried out, no matter 
where and no matter by whom, would fall within the scope of the U.S. 
antitrust laws, provided that the restraint either occurs “in” the flow of 
foreign commerce or “substantially affects” such commerce. Accordingly, 
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whenever a restraint is directly applied to U.S. export or import trade, the 
movement of goods or services between any point in the United States and 
any point outside the United States, or whenever a restraint may (not actu
ally but by a plausible theory or by empirical reasoning) “substantially af
fect” U.S. export or import trade, that restraint would be subject to U.S. 
antitrust laws, the Sherman and FTC17 Acts and also, in the former case, to 
the Clayton Act. To illustrate: Company Mont and Company Martre, both 
located in France, and both importing electronic equipment from the 
United States, agree to fix prices regarding the resale of these products to 
Switzerland and Germany. The price-fixing agreement is illegal per se 
under the Sherman Act and is within the scope of the Act by virtue of the 
“in” foreign commerce formula, if the French import and resale is pre
ceded by a prior-order or can be characterized as a “continuity of move
ment”.18 Personal jurisdiction over the French corporations will depend on 
the volume of business engaged in, within the United States, by these cor
porations.19 The American exporters would not, however, be found re
sponsible, unless they participated in the agreement. Minor processing or 
temporary storing would not change the picture. Were the German and 
Swiss retailers to conspire against any or all of the French importers, this 
would have a tendency to “affect” U.S. export and would therefore be 
covered by the Sherman Act or the FTC Act.

Conversely, if the French Companies were exporters of electronic ar
ticles to the United States, then restraints performed by them would no 
doubt be “in” foreign commerce and restraints on prior sales, for instance 
from the manufacturers to the exporters, would be, if not “in”, then at 
least “affecting” foreign commerce. In the extreme, any restraint that may 
affect U.S. exports or imports, by affecting the export or import business 
of any alien corporation vis-ä-vis the United States, would theoretically fall 
within the ambit of the antitrust laws of the United States. Portuguese re
straints on exports to Brazilian companies, for instance, would therefore 
tend to run counter to these laws, should the Brazilian companies be in the 
exporting or importing business with the United States. No actual effect on 
the U.S. foreign commerce would, nota bene, have to be proved: if the 
U.S. interstate commerce case law is indicative, conclusionary and empiri
cal reasoning from the restraint itself, its potential to affect, or a plausible 
theory showing that the restraint would have an effect were the Portuguese 
corporations to succeed in their intentions, would suffice.

As these few examples are meant to expose, a full transfer of the inter
state commerce test to the foreign commerce area has far-reaching conse
quences. A foreign commerce test equipped with the formulae of the inter
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state commerce test would, if drawn to its limits, not only regulate U.S. 
foreign commerce, but also tend to set conditions for a considerable part of 
the commerce and market behaviour in foreign countries. The question 
arises thus, whether the indicative role of the interstate commerce test is 
relevant.

4.3 The question of relevance

The interstate commerce test constitutes an instrument with which to divide 
federal and state power in the United States. It marks the limit for the fed
eral government in its power to regulate domestic commerce. The test is 
extracted from the Constitution, which again is a delegation of (principal
ly) enumerated20 powers from the states to the federal government.

The foreign commerce test has no such function. Authority to regulate 
foreign commerce is entrusted exclusively to the federal government. 
Hence, if the foreign commerce test has any function, it would not be to 
define the spheres of influence of the several states and the federal govern
ment. At the same time, the basis for characterizing a restraint as either be
ing “in” or “substantially affecting” interstate commerce would be irrel
evant for foreign commerce.21 If there are any restrictions to be imposed 
upon the scope of the U.S. antitrust laws in the foreign commerce area, 
such restrictions must emanate from sources other than the Constitution.22 
Such sources exist, mainly, it seems, in the form of general principles of in
ternational law, in the form of treaties, bilateral or unilateral, or in the 
form of other rules regulating conflicts of public policies and laws. (To 
what extent — if at all — international law, etc., marks the boundaries for 
a state’s legislative jurisdiction and to what extent international “comity” 
works or should work as an inducement for self-restraint in this respect, 
will be discussed in part two below).

Assuming, arguendo, that international law limits (if somewhere there 
has to be a limit) the power to regulate foreign commerce (and did so when 
the antitrust laws were enacted), how did Congress regard these limitations 
when enacting the antitrust laws? There are at least three possibilities:

1) It is possible that Congress considered the limitations and therefore 
made a distinction between restraints in interstate commerce and restraints 
in foreign commerce. Although the statutory language is not distinct on the 
point, Congress may have intended that different tests should apply. The 
foreign commerce test may have been intended to be moulded with due re
gard paid to international law. Congress’ intention could, for example have 
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been to subject restraints carried out by alien corporations to U.S. antitrust 
laws if they have an actual, substantial and foreseeable effect on U.S. ex
ports and imports. If such a specific foreign commerce test is satisfied, 
there is subject matter jurisdiction.
2) It is also possible that Congress considered the international law limi
tations, but that it did not intend to formulate a specific foreign commerce 
test. According to this approach, all restraints would fall under the same 
jurisdictional criteria: “in” or “substantially affecting” commerce. Con
siderations of international law would thus not be embedded in the foreign 
commerce test. Implications of international law would, therefore, have to 
be considered separately, pursuant to the application of the foreign com
merce test. Subject matter jurisdiction would, under this two-step ap
proach, only be obtained if the foreign commerce test is met and if the 
principles of international law, etc., are complied with.
3) It is, finally, possible that no specific foreign commerce test was in
tended (as under 2)). According to this approach, principles of inter
national law would be considered in that the burden of proof is generally 
stricter in foreign commerce cases — either as to the jurisdictional standard 
or as to the standard for substantive violation, or in that more lenient sub
stantive rules are applied in the foreign commerce area (thus, for instance, 
the rule of reason could be all-pervading in foreign commerce cases). Sub
ject matter jurisdiction would be acquired when the foreign commerce test, 
and the stricter burden of proof concerning that test, are met. A few of the 
problems arising in foreign commerce cases, due to principles of inter
national law, etc., would however be dealt with substantively rather than 
jurisdictionally. It is also conceivable that all of the problems mentioned 
could be solved either within the framework of the foreign commerce test 
or by applying different sets of substantive rules in foreign commerce 
cases.

In addition to the three touched upon above, there is always a fourth possi
bility: that Congress had no particular intention with respect to the prin
ciples of international law, but, well aware of the deepseated doctrine in 
the United States that courts do not interpret laws enacted by Congress as 
being contrary international law, unless the law applied explicitly so pro
vides,25 Congress entrusted the further identification of international law 
problems and closely related matters to the courts. In effect, this is tanta
mount to view 2) above. Both views presuppose a foreign commerce test 
identical to that of the interstate commerce test. Both views attach to this 
test a separate matter of judgment, where international law problems, 
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national interests and “comity” questions are included.
However, there is a discernable distinguishing feature. Whereas the Con

gress in view 2) is assumed to have directed the courts, through the antitrust 
laws, to consider the international law complications likely to arise, such 
consideration is paid at the courts’ own discretion according to the fourth 
view. Subject matter jurisdiction in the former instance cannot be acquired 
until due regard is paid to problems of international law. In the latter in
stance, subject matter jurisdiction is secured when the foreign commerce 
test is met. Thereafter the court has to ask itself: Should the court assume 
jurisdiction, considering the international problems involved?

Of the several approaches discussed so far, the second approach (or the 
fourth) seems to correspond most closely to the statutory language of the 
antitrust laws (see supra p. 36). Apart from this, the second approach has 
some obvious advantages. Whereas considerations imposed by inter
national law and “comity” are woven into the foreign commerce test in the 
first approach and into burden of proof issues or questions of substantive 
law in the third, leaving little room for an appreciation of the particular cir
cumstances in the given case, the second approach offers a non-mechanical 
and less technical course of action, while allowing an extensive contem
plation of relevant international law factors. In addition, international law 
is not constant and perpetual, it develops and changes from time to time. 
Any change in international law is easier to take into consideration in the 
second approach than in either of the other two approaches.

Thus, in conclusion — as to the question of the relevance of the inter
state commerce test in the foreign commerce area — the interstate com
merce test has direct relevance depending on which approach the courts 
choose, which in turn depends upon the courts’ interpretation of Congress’ 
intentions. We will find below that the foreign commerce case law and the 
available authorities embrace all of the approaches mentioned.

4.4 Restraints by alien corporations still “in” or “substantially affecting” 
interstate commerce

Before focusing on the foreign commerce case law there is cause to ask 
whether, under any conditions, alien corporations may disturb the inter
state commerce through anticompetitive practices. It may be argued, with 
some force, that there is no need to dwell on the substance of the foreign 
commerce test as long as the restraints carried out by alien corporations 
have an impact on the interstate commerce. In a certain group of cases this 
may be perfectly true, as in those instances where the doctrine of ”enter
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prise entity” is applicable. This doctrine may — as discussed supra* — 
support personal jurisdiction over alien corporations, if these are found to 
have too close of a “nexus” to either subsidiaries or parents situated within 
the United States. Such a “nexus” may exist by virtue of a strong domi
nance exercised by the alien corporation over its U.S. affiliate. The U.S. 
parent or subsidiary is an dependent instrumentality in the hands of the 
alien corporations. The alien corporation does business through its affiliate 
on the U.S. market.

An alien corporation may also operate in U.S. domestic commerce 
through agents or “constructive” agents (see suprap. 14 f.), and thereby be 
subject to personal jurisdiction. If this is so, the agent is said to be “the 
lengthened arm” of the alien corporation. The same reasons that support 
personal jurisdiction over an alien corporation may be transformed to sup
port subject matter jurisdiction over restrictive conduct performed by alien 
corporations through the “medium” of their affiliates and directed at in
terstate commerce. Such restraints are no different from the ordinary dom
estic restraints (U.S. corporations restraining competition “in” or “sub
stantially affecting” commerce or purely intrastate restraints) with one ex
ception: they are ordered or directed from outside of the United States by 
alien corporations. This, it is true, may create practical problems by way of 
enforcement. In principle, however, there is no distinction. Moreover, no 
issue as to the localization of the restrictive acts should arise.27 The fact 
that the decision to restrain competition was taken abroad has very little in
fluence in this respect. It is hard to imagine that U.S. corporations would 
escape the interstate commerce test by locating their decision-making out
side the country.28

Suppose, however, that two alien corporations that have U.S. subsidi
aries decide to merge, and that the merger between the parents has no con
nection to U.S. foreign commerce whatsoever and thus is not actionable. Is 
the merger between the subsidiaries — a natural consequence of the 
parents’ course of action, it would seem — within the reach of the inter
state commerce test? Prevention of the subsidiaries’ merger would no 
doubt render a merger between their parents impractical (but not imposs
ible), and may therefore disturb the economic policy in the parents’ 
country of creation. But in point of fact, the merger situation is not dis
tinguishable from those mentioned before: Compare, for example, the 
situation where two alien corporations agree to direct their subsidiaries in 
the United States to take concerted action as to pricing, boycotting, mar
ket-sharing, etc. Prevention or removal of such restraints may likewise 
have side-effects outside the United States. Yet, should the frustration of 
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the parent corporations’ intentions (and conceivably the policies of their 
home countries) have any bearing on the legality or indictability of the re
straints performed through the U.S. subsidiaries?29

There is another category of conceivable cases in which restraints carried 
out by alien corporations, may either be “in” or “substantially affect” in
terstate commerce. Almost any restraint touching U.S. foreign commerce 
— especially the import trade — may produce effects on U.S. interstate 
commerce. Only exceptionally is such a restraint confined to a single state. 
An alien corporation restraining U.S. imports, may thus simultaneously re
strain competition in interstate commerce. This brings out the question of 
whether the alien corporation, accordingly, could be tried solely under the 
interstate commerce test in disregard of the seemingly rather complex 
foreign commerce test. Where the two tests to be identical, no objections 
could probably be raised. On the other hand, should the foreign commerce 
test be more rigorous than the interstate commerce test, subject matter jur
isdiction over such alien restraints should primarily, if not only, pass the 
legal barrier of the former. (Should the foreign commerce test — contrary 
to all expectations — be less rigorous than that of the interstate commerce, 
no reason would exist to evade the former.)

4.5 U.S. corporations contra alien corporations in foreign commerce

U.S. corporations that engage in U.S. export trade are under certain con
ditions exempted from the antitrust laws. The Webb-Pomerene Act of 
191830 permits U.S. competitors to form export associations (so-called 
Webb-Pomerene associations) through which they can co-operate in 
pricing, by market allocations or otherwise, provided, inter alia, that the 
export trade of any domestic competitor is not restrained thereby31 and that 
the association does not “artificially or intentionally” enhance or depress 
prices within the United States or substantially lessen competition therein.

The Act was intended to spur export trade by permitting U.S. competi
tors to act in concert on the U.S. export markets. This was done by furnish
ing possibilities for U.S. exporters to compete on “equal terms” with alien 
cartels, while simultaneously protecting the American consumer and busi
nessman from the negative effects of a restrained export. As interpreted in 
case law and by the antitrust administration,32 alien corporations are ex
cluded from this exemption.

As it is, the Webb-Pomerene Act has essentially failed in its primary ob
ject, that of increasing American exports. Its practical importance today is 
minimal.33 The desired positive effects of the Act tend to be overshadowed 
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by its negative consequences.34 And what is more conspicuous: the Act con
stitutes an anomaly in U.S. antitrust philosophy in the foreign commerce 
area. What the U.S. antitrust laws are to suppress with one hand, they en
courage with the other. Theoretically, the Webb-Pomerene Act provides 
some argument for a rigid interpretation of the foreign commerce test. It 
may, for instance, be argued that Congress by enacting the Webb-Pome
rene Act, and thereby endeavouring to equalize the terms of competition 
among world exporters, to some extent neutralized the potential of the 
antitrust laws to combat cartelization. Whatever the persuasiveness of such 
reasoning may be, the Webb-Pomerene Act is bound to create some hesi
tation on the part of the courts as to stretching the foreign commerce test to 
its utmost limits.

However, apart from the Webb-Pomerene Act, is there any rationale for 
treating U.S. corporations differently from alien corporations in the sphere 
of foreign commerce? One may venture the observation that if there are 
any limitations imposed by international law or “comity”, on the substan
tive scope of the U.S. antitrust laws, they have little relevance as to U.S. 
corporations engaged in, and restraining competition in U.S. foreign com
merce (not exempted by the Webb-Pomerene Act). It would follow — as
suming international law limitations exist — that divergent foreign com
merce tests apply with a varying degree of severity, depending on which 
countries’ corporations are involved. If there is any sense in this, the more 
rigorous test, if any, should apply to U.S. corporations. A transmutation 
of the interstate commerce test as to restraints carried out by U.S. corpor
ations in the foreign commerce area should be beyond dispute. But then 
again, in antitrust actions, where alien and U.S. corporations are joined as 
defendants accused of co-conspiracy, different rules for different defend
ants could lead to irregular results.
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5. The foreign commerce case law

5.1 The method of examination

The purpose of examining the foreign commerce case law is primarily, of 
course, to establish the criteria for subject matter jurisdiction in this field. 
That could be done — as was, with regard to the interstate commerce — 
simply by fixing the critical wording (the “formulae”) in each case and then 
elaborate as to the precise meaning of the given wording. But the examina
tion could neither begin nor end there. Since, in theory, any foreign com
merce case may be affected by international law considerations, the exami
nation has to proceed from a different angle. The impact of international 
law, in the individual case, may turn not only on the jurisdictional formula 
applied. There are certain other variables. As far as possible the following 
line of analysis — in the stated order — will thus be observed.

5.2 Parameters

1) Characterization (qualification, classification) of the action brought. 
Relevant international law was originally built on laws more easily divided 
into categories such as criminal law, civil law, administrative law, etc.1 The 
relatively recently developed antitrust laws are difficult to label according 
to this scheme and it would be premature to venture to do so at this mo
ment. Yet, it is valuable to track the courts’ points of view in this respect, if 
such are available at all. Hence, the object is to find out, if possible, how 
the court in the given case characterized the action, apart from being one in 
antitrust. This again may depend on many factors: the parties involved, 
if the original plaintiff is a private party (company or person) or a represen
tative of the government; the remedy asked for (to be distinguished from 
the remedy actually afforded, see below under 4)), such as imprisonment, 
fines, damages, injuctive relief, dissolution, divestiture, divorcement, cease- 
and-desist order, etc. To the extent possible such factors and their rel
evance in the characterization process will be localized and defined. Fur
thermore, the court’s view of the relevance of the characterization will be 
discussed.

2) Identification and localization of the acts complained of, again from the 
court’s point of view. The international law may vary depending on where 
the acts were performed, or at least the courts in some cases may think it 
does and proceed accordingly. The task is then to define the act which the 
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court considered relevant for its purposes and to find out where the court 
localized these acts. There is also reason to ask what consequence the local
ization, in the given case, had as regards the impact of international law.

Other courts, in other cases, may find the localization of the acts wholly 
irrelevant in determining the impact of the international law. If so, that will 
be noted, and if available, the reasons why.

3) Definition of the jurisdictional criteria stipulated. Here, any formula 
actually maintained or applied will be identified, where the reasoning, dicta 
or holding allow. The formula (or test) — connecting factors — may be si
milar to that applied in the interstate commerce cases, but it may also dif
fer. The inducement for differentiation will, where germane, be indicated. 
If the interstate commerce test is simply transmuted to the foreign commer
ce area, any other considerations paid to international law — for instance, 
in a separate reasoning2 — will be pointed at.

4) Identification of other distinctive elements in the foreign commerce law, 
as compared to interstate commerce cases, either as a result of the impact 
of the international law or other considerations (such as easement of 
United States exports). The distinction may lie for instance in the fact that 
divergent substantive rules2 are applied.

5) Identification of any distinction made between alien and U.S. 
corporations4 — whether substantively or jurisdictionally — and the under
lying motives for these.

6) Description of the remedy actually afforded in the given case, as com
pared to the remedy requested, and in light of the overall picture of the al
leged restraints. The more limited the remedy is in scope in such a context, 
the less impact will probably the international law have on the case in gen
eral, i.e., including the other factors mentioned so far.

The cases in the foreign commerce area may not always, of course, be 
amenable to the suggested atomization. The variables heretofore mentio
ned may be intertwined, nebulos and, at times, undiscoverable. They may, 
in part, not even exist. Still, if the bulk of the cases provides for some 
answers, much is to be gained. Each case will, furthermore, be accompa
nied by relevant interpretations and comments by legal authorities.5

66



5.3 Early case law

5.3.1 The American Banana Case

American Banana Co. v. United Fruit Co.6 is the first case touching upon 
the scope of the Sherman Act in the international sphere. A U.S. corpora
tion, American Banana Co., sought to recover (treble) damages7 for inju
ries inflicted on business and property by United Fruit, another U.S. cor
poration. While procuring business opportunities in Costa Rica8 — operat
ing a banana plantation and constructing a railway for purposes of export 
trade — American Banana was effectively blocked in its efforts by instru
ments of the Costa Rican Government. (A part of the plantation was seized 
and deprived of and the railway construction was desisted.) The Costa 
Rican Government’s actions were allegedly instigated by United Fruit, 
which thereby carried out a plan — the bulk of which was already realized 
by a panoply of anticompetitive practises9 — to monopolize the banana 
trade. United Fruit had, furthermore, by other means prevented American 
Banana from purchasing bananas from banana producers.

1) The Court (speaking through Justice Holmes), characterized, it seems, 
the action as one sounding in tort, a civil action, on the ground that the 
case involved a private party, which requested damages for injuries suf
fered in business.10 The acts complained of were oftentimes referred to as 
torts,11 occasionally, however, they were referred to as criminal acts.12 The 
ostensible anomaly can be explained: Whereas words such as criminal or 
unlawful were used in the Court’s general reasoning, the term “tort” was 
used as the general reasoning was applied to the specific case.13 This, in turn, 
indicates something of greater importance: In the international law con
text, the Court made no distinction, in principle, between crimes and torts, 
i.e., the impact of the international law is the same, whether the action is 
characterized as criminal or tortious. Thus, even if the Court characterized 
the action as one sounding in tort and thereby civil, it did not consider this 
to have any particular relevance for international law purposes.14

2) All of the acts complained of took place in Costa Rica, or at any rate 
outside the United States, according to the Court. This includes United 
Fruit’s inducements of the Costa Rican Government, the compelling of ba
nana producers to discontinue sales to other than United Fruit, and thus 
the prevention of American Banana from purchasing bananas. However, the 
agreement to accomplish these acts was localized to the United States, pre
sumably on the ground that the Court believed that the relevant decisions in 
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this respect were taken at the defendant’s main office. Since the acts com
plained of, and which took place in Cos'ta Rica, were legal, the Court held, 
an agreement in the United States to perform these acts could not be 
illegal.15

3) The jurisdictional criteria: International restraints were held to be with
in the scope of the Sherman Act whenever the acts that form the restraint 
occur in the United States, i.e., where the acts take place outside the United 
States, as in the instant case, the Sherman Act (or any other antitrust law) 
does not apply.16 The term “act” must, however, be understood in a very 
limited sense. It is not the consequence of the act, nor the effect of it, that 
shall be localized and that subsequently determines the issue of subject 
matter jurisdiction. It is the positive act in its initial stage — the seizure of 
the plantation, the blocking of railway constructions, etc. The rationale for 
localizing the prevention of purchases to Costa Rica was probably that the 
producers were there and that their omission (refusal) to sell “occurred” 
there.17 Any decison made, or agreement concluded within the United 
States18 — e.g. »between United Fruit and one of those producers or a 
governmental agent from Costa Rica — that could amount to a conspiracy, 
the Court found, is legal, if only the act itself, which the conspiracy is 
aimed at, is legal.19 The fact that the blocking of the railway construction, 
which would have afforded the only means of export for American Banana 
(the latter was noted by the Court), alone or coupled with the fact that ba
nana purchases were restrained, probably affected U.S. imports, the Court 
did not consider. And so, it seems, not because the fact was overlooked, 
but because it was regarded as irrelevant.20

4—5) Both parties in the case were U.S corporations. There is nothing in 
the case to support a distinction between alien and U.S. corporations as re
gards the applicability of the U.S. antitrust laws.

6) The complaint was dismissed as not setting forth a cause of action.21 
The Court provided two, apparently supplementary, reasons for dis
missal.22 First, as already mentioned, acts committed outside the United 
States are not governed by the Sherman Act. Secondly, and less pertinent 
here, a court in the United States will not (with few exceptions) sit in judge
ment on the acts of a foreign state, performed within its own territory — 
the act of state doctrine.23

5.3.1.1 Some general conclusions
The American Banana case has been subject to numerous interpretations, 
some of which correspond and some of which do not. Foreign commerce 
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cases decided subsequent to American Banana (discussed infra) seem to de
viate from the reasoning and holding in that case. And the breach tends to 
widen from one case to another. It is believed that the American Banana 
case is either distinguished24 or simply overruled.25

Much of the confusion, as to real significance of American Banana, is 
probably due to the jurisdictional test provided by Justice Holmes. It lies in 
the ostensibly simple “place of tort’’ rule — localize the act and you will 
know what law to apply — and the apparently easily absorbed dogma: 
“All legislation is prima facie territorial.” If some criteria for localization 
of anticompetitive acts are not provided, nothing much is gained. How is 
the “act” to be localized, how is it to be defined? Does “acting” include 
the consequences — the effects — of the anticompetitive scheme? Is a law 
that prohibits such effects “territorial”? These questions were left essenti
ally unanswered in American Banana and this may be the prime source of 
the confusion.

5.3.2 U.S. v. American Tobacco Co.26

The American Tobacco case (the first),27 notable for its substantive anti
trust aspects (e.g., the application of the rule of reason), is predominantly a 
domestic case with a slight flavour of international antitrust. American To
bacco had, posterior to its and other U.S. corporations’ monopolization 
and restraint of the domestic tobacco market by a multitude of subtle de
vices, initially purchased a British tobacco company and later, in concert 
with other American companies, entered into contracts with a British-Irish 
combination, the Imperial Tobacco Co. These contracts stipulated 1) that 
the latter should limit its business to the United Kingdom, except for leaf 
purchasing in the United States which was made through a resident general 
agent, 2) that the former should limit their business to the United States 
and its vicinity, and 3) that a new company should be organized under Brit
ish law (the British-American Tobacco Co.) to be owned two thirds by the 
American side and one third by the British. This new company was to take 
over the companies’ business in countries not reserved to either.

The new company was subsequently formed. It maintained a branch 
office in New York whose principal officer was the vice president of the 
American Tobacco Co., and, by agreement, purchased all leaf, aimed for 
subsequent export, through the American Tobacco Co.

1) In this action, the United States Attorney General prayed the Court to 
declare the contracts illegal under the Sherman Act, Sections 1 and 2, and to 
prevent and correct the market situation, as profiled by the contracts, by 
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means of multifarious regulatory orders.28 No punishment in terms of im
prisonment or fines was, in fact, requested. As the Court never discussed 
the issue, it is hard to tell how the Court characterized — or would have 
characterized — the action, apart from not being a civil action.29

2) The contracts were entered into in Great Britain (London) and the 
British-American Tobacco Co., was formed in and under the laws of that 
country. The Imperial Tobacco Co. agreed not to do business in the United 
States, except for purchasing leaf there. It thus agreed, chiefly, not to ex
port its products to the United States (or to any other country outside the 
United Kingdom). It agreed to remain passive, to refrain from acting. The 
Court made no attempt to localize these acts.30 A tantamount promise was 
conveyed from the American companies and the British-American Tobac
co Co., as to their shares of the world market. In addition, the latter com
pany carried out an exclusive bying agreement within the United States 
through its office situated there.

3) No specific jurisdictional criteria were stipulated. The Court laconically 
concluded, without devoting separate discussion to the foreign commerce 
aspects,31 that the “assailed combination in all its aspects ... including the 
foreign corporations in so far as by the contracts made by them they be
came co-operators in the combination ... ’, came within the prohibitions 
of the Sherman Act. This much seems clear though: no relevance was at
tached to the fact that the contracts were made in Great Britain. The 
Court, in this respect, reserved the lower court’s descision to dismiss the 
case as far as the foreign corporations were concerned. It did so on the 
ground that the contracts were entered into in London where they were 
legal and proper.

Beyond that, no guidelines were provided other than the arguments pre
sented before the court. Whereas the Government emphasized, without 
even mentioning the American Banana case,32 that the Sherman Act was to 
apply “when the direct result or necessary tendency” of a contract is the 
“material obstruction” or “hindrance” of interstate or foreign commerce 
(the effect on it), taken as a fact in each individual case,33 the Imperial To
bacco Co., urged that the Sherman Act did not, and was not intended to 
cover, acts committed outside the United States, citing the American Banana 
case. Thus, while Imperial advocated a localization-of-act process for juris
dictional purposes, the Government was more concerned with the impact on 
commerce. Yet the Government was not wholly uninfluenced by localizition- 
of-the-act thinking: “An agreement or combination which in purpose 
or effect conflicts [with the policy or laws of the United States], al
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though actually made in a foreign country where not unlawful, gives no im
munity to parties acting here in pursuance of it.”34 Whether this refers to 
the acts done by the British American Tobacco Co. through its New York 
office within the United States, or to the omission on the part of Imperial 
to export to the United States (as agreed), is uncertain.

Similary uncertain is, as indicated, on which arguments the Supreme 
Court’s decision rested, even if the decision itself was in harmony with that 
desired by the Government.

4—5) No explicit distinction was made between U.S. and alien corpora
tions.

6) For permanent relief, the case was sent back to the court below.35 That 
court was directed to work out a model which would dissolve the combina
tion and recreate a new condition, which would both rectify the existing 
situation and be in harmony with the law. As an ultimate sanction, the 
court below was afforded the right and duty to restrain all movement of the 
concerned products in interstate and foreign commerce. As temporary re
lief, all defendants were to be restrained from doing any act which might 
have furthered the power and intents of the combination. Seemingly, this is 
more than the Government asked for on appeal — restraint of any act 
within the United States, observance of antitrust laws as to dealings in the 
United States, etc.36 But then again, the distinction may depend on how 
Imperial’s and British-American’^ omission to export to the United States 
is localized. The Supreme Court’s directives, however, as to temporary re
lief, seem to catch these companies’ omission to export to other countries 
(according to the agreement) as well. This is probably a consequence of the 
Court’s somewhat casual attitude with respect to the ascertainment of the 
jurisdictional criteria.37 All in all, in designing the final decree, the lower 
court showed serious concern when formulating the injunctions relating to 
the alien corporations, so as not to overstep, what it belivied to be, the 
jurisdictional limits.38 These provisions were confined so as to apply strictly 
to trade or commerce between the several states, or between the United 
States and foreign countries.39 Any clauses in the agreements between the 
U.S. and the British corporations that related wholly to business in foreign 
countries, were thus not included in the remedial scheme.40

5.3.2.1 Some general conclusions
The case is not definitely distinguishable from American Banana. First, 
that the legality of a contract in restraint of trade is to determined by the 
law of its making was neither acknowledged in American Tobacco nor 
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quite so, according to dictum, in American Banana (at least indirectly).41 
Secondly, the nebulous and scant nature of the reasoning in American To
bacco in the pertinent parts, offers little of substance to support distinc
tions.

It is, of course, conceivable that the court in American Tobacco meant 
to snare all of the acts of the foreign corporations in furtherance of the 
combination, irrespective of where they were done — as the all-embracing 
remedy seems to suggest — but that would be to resort to mere speculation. 
A more reasonable interpretation is that the court probably only wished to 
include such anticompetitive conduct, on the part of the foreign corpor
ations, that directly contributed to the domestic combination and monop
olization (as, for instance, the exclusive purchasing agreement between 
American Tobacco and British-American).

5.3.3 U.S. v. Nord Deutscher Lloyd

U.S. v. Nord Deutscher Lloyd,41 did not arise under an antitrust law, but is 
of some interest since it sheds light on the American Banana case.43 Nord 
Deutscher Lloyd was a German corporation which operated a line of 
steamers between Bremen and New York, maintaining offices and places 
of business in both cities. I was alleged that the corporation sold tickets to 
trips to and from New York, at its office in Bremen, to two aliens who, 
when arriving at New York, were immediately deported back to Germany. 
Under such circumstances, as stipulated by the Immigration Act of 1907,44 
it was illegal to charge for the return trip of any such alien, which Nord 
Deutscher Lloyd did.45

1) The action was no doubt of a criminal character. The illegal act was it
self characterized as a misdemeanor46 and the court referred to the 
“crime”, which was to be punished.47

2) The contract was made in Bremen, i.e., the tickets were sold there. The 
money that was charged for the return trip was collected and initially re
tained in Bremen. As money carries no earmarks, the refusal to return the 
money charged could just as easily be localized to the office in Bremen as 
to the office in New York. The services of the steamship company were 
partly performed within the United States.

3) The jurisdictional criteria coincide with that of the American Banana 
case (which is also cited): “(T]he defendant cannot be indicted here for 
what he did in a foreign country.”48 At the same time the court held that the 
law at the place of the making (lex loci contractus) did not govern as to the 
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legality of a contract — which is in accord with the American Tobacco case 
and certain indications in the American Banana case.49

Hence, it was the localization of the act that determined jurisdiction (see 
• supra p. 68). If by contract, conditions are created that are operative within 

the United States — e.g., the contract is to be performed there, in whole or 
in part, or is otherwise in force there — the rights and duties of the parties 
to the contract would likewise be operative there. Consequently, a refusal 
to return the money, charged for the return trip, to alien passangers while 
in New York — a payment that, of course, should have been made by the 
New York office of the German company — could be punished in the 
United States. This is how the court probably reasoned. American Banana, 
thus far, stood firm.

4—6) Of no relevance here.

5.3.4 The Pacific & Arctic case

U.S. v. Pacific & Arctic Railway & Navigation Co., et al,50 involved, as de
fendants: 1) three corporations operating steamship lines, two of them be
tween Seattle in the state of Washington and Skagway in Alaska, and the 
third between Vancouver (outside the United States) and Skagway; 2) a 
wharf company in Skagway; and 3) four corporations operating connect
ing railways and lines of steamships from Skagway, over the boundary 
line into Canada and thence along the Youkon riversystem to Dawson in 
Canada. (These latter four corporations — three of which were alien — 
were owned, controlled and managed (mainly) jointly). The defendant cor
porations were, inter alia, charged with having restrained and monopolized 
the transportation business between the aforesaid ports and the cities in the 
Yukon river valleys, by mutual exclusive arrangements, rate-fixing and 
discriminatory pricing. (Sherman Act.)

1) The Court clearly characterized the action as criminal. It searched for a 
“criminal purpose”, found it, and stated: “We are dealing with an indict
ment which charges a criminal violation of the antitrust act, and of that the 
criminal courts have cognizance ...”.51 It also belivied the character of the 
action, as compared to civil actions, to have some relevance in a jurisdic
tional perspective, as will appear below (under 3).

2) The agreements were probably made in the United States,52 as the insti
gating corporatings behind these were of U.S. origin, but were partly en
forced outside the United States where the line of transportation crossed 
the U.S.-Canadian boarder. Thus, part of the acts done in furtherance of 
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the agreements must have occurred outside the United States, such as the 
selling of tickets in foreign offices at fixed rates.
3) The jurisdictional criteria are, to begin with, those of American Bana
na. To the defendants’ argument that, as part of the transportation route 
was outside of the United states, the antitrust law did not apply (citing 
American Banana), the Court replied: The agreements were entered into 
with the purpose of exercising control “over transportation in the United 
States, and so far, is within the jurisdiction of the laws of the United 
States, criminal and civil. If we may not control foreign citizens or corpo
rations operating in foreign territory, we certanly may control such citizens 
and corporations operating in our territory, as we undoutedly may control 
our own citizens and our own corporations.”53 Hence, insofar as the anti
competitive operations could be localized to United States territory, the 
Sherman Act did apply. The Court also attracted attention to the absurdity 
in denying jurisdiction merely because part of the transportation was 
foreign: a similar argument could have been brought before a Canadian 
court and thus no country would be able to acquire jurisdiction, should the 
argument prevail.54 Somewhat disguised, one finds another jurisdictional 
prerequisite. The combination, the Court said, “was a control to be exer
cised over transportation in the United States ... ”.55

How are the jurisdictional criteria, applied by the Court, to be defined? 
The contract or combination was directed towards U.S. transportation and 
commerce. In this sense, it probably “affected” U.S. commerce, if not in
terstate commerce, then at least foreign commerce. “Affect”, as utilized 
here, denotes it seems a mere relation, a nexus,56 not a result or an actual 
effect. It is insufficient here for jurisdictional purposes that a combination 
is set up, whether within or without the United States, and that acts are per
formed in furtherance of it within the United States; the combination itself 
must relate to U. S commerce. This conclusion may seem highly theoretical, it 
is agreed. Nevertheless, it is necessary to ramify and specify the significance 
of the term “affect” at this early stage. As the case law develops and com
mentaries emerge, the meaning of the word “affect” will lose in precision. 
4—6) Nothing in particular to note, except that U.S. and alien corpora
tions were subject to the same legal principles without discrimination.

5.3.5 Thomsen v. Cayser

In Thomsen v. Cayser,51 plaintiff Thomsen was a shipper compelled to eco
nomic hardships due to the freight rate policies of the defendants. These 
defendants, one alien and several U.S. corporations, had established a uni
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form freight rate — on the New York and the southern Africa line — in
cluding a “primage charge” subject to refund. One of the conditions for 
refund was that the shippers under ”primage charge” employed the de
fendants’ services exclusively. In other words, “loyalty” was required. In 
order to meet competition by new steamship companies entering the mar
ket, the defendants imposed further conditions, and withheld, or threat
ened to withhold, the money to be refunded, thereby attempting to secure 
the strings of loyalty. (Sherman Act, Section 1.)

1) The action was brought under the Sherman Act, Section 7, to recover 
threefold damages for injuries suffered in business and property by reason 
of anything forbidden by the Act. Furthermore, the plaintiff specifically 
requested the recovery of the amount in excess of what was a reasonable 
freight rate. In this respect, thus, the case resembles American Banana™ 
and would in Justice Holmes’ view be characterized as a civil action. 
Although the Court in the case at hand did not expressely characterize the 
action as civil, the aformentioned factors and the Court’s reasoning as to 
these, with particular weight given to the individual harm inflicted,59 at the 
least, do not indicate a deviation from American Banana. Moreover, 
whereas Justice Kenna, who spoke for the Court both in U.S. v. Pacific & 
Arctic Railway & Navigation Co.60d and Thomsen v. Cayser, emphasized 
the public injury sustained and the criminal nature of the action in the 
former case, no such attributes were found in the present case.

But then again, as the Court’s reasoning reached the jurisdictional issue 
(see below), Pacific was cited as the foremost precedent. This suggests that 
Justice Kenna made — as in American Banana — no distinction between 
tort and criminal actions for jurisdictional purposes.

2) It was contended that the combination was formed,i.e., the agreements 
between the steamship companies were concluded, outside the United 
States (in London). And it may be that some acts done to enforce and to re
fine the combination occurred without U.S. jurisdiction (e.g., threats to 
withhold repayments). Still, assuming that such acts are at all open to 
localization, whatever acts done in furtherance of the agreements outside 
the United States, were equally done within the United States. Thus, for in
stance, the “primage charge” system was, inter alia, directed towards U.S. 
shippers and U.S. consignees and was effective regarding a steamship line, 
which was in part run in American waters and to and from American 
ports. The withholding of the refund money could, in addition, as we have 
seen in U.S. v. Nord Deutscher Lloydhave taken place at the offices of 
the companies (or at those of their agents)61 in the United States.
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3) As may have been noted, the fact situation very much resembles that of 
U.S. v. Pacific & Arctic Railway & Navigation Co.,62 and so does, conse
quently, the jurisdictional criteria, especially as Justice Kenna wrote the 
opinion in both cases. In the present case, Justice Kenna accepted the 
phrasing of the lower court: “As was said by the circuit court of appeals, 
the combination affected the foreign commerce of this country and was put 
into operation here.”63 (Citing Pacific.) Therefore, the combination was 
within the Sherman Act. The law at the place of the making of the con
tract, was, again, not controlling. It was immaterial. The interposition of 
the word ”affected” was not an innovation with regard to jurisdictional 
criteria. It simply stated the fact that a combination, although formed in a 
foreign country, is subject to the U.S. antitrust laws if it is directed towards 
or in some way encompasses U.S. foreign commerce and, in addition, acts 
in pursuance of that combination are carried out in the United States. 
Here, as in the Pacific case (see supra p. 74), “affect” probably denoted no 
more than a nexus, or a relation; nothing of an actual result was required.64 
4—6) Nothing of relevance here.

5.3.6 U.S v. Hamburg — Amer. P.F.A. Gesellschaft

In U.S. v. Hamburg — Amer. P.F.A. Gesellschaft,^ a New York court, re
lying partly on Thomsen v. Cayser,66 refined and developed the “affect” 
requisite. The facts presented there, were similar to those of Thomsen v. 
Cayser. the traffic between the United States and ports of foreign countries 
was restrained by anticompetitive measures, such as market divisions, 
receipt-pooling, etc. The Court stated: “As the contract directly and mate
rially affects the foreign commerce of this country by being put into effect 
here, it is immaterial where it was entered into ... The vital question in all 
cases is the same: Is the combination to so operate in this country as to di
rectly and materially affect our foreign commerce?” (Citing Thomsen v. 
Cayser).61 The agreement in restraint of trade affected U.S. foreign com
merce, as its operation necessarily would divert a part thereof, the Court 
explained further. It was “directly” and “materially” affecting that 
foreign commerce, because part of it was to be carried out in the United 
States — the agreement contemplated the solicitation of business, the mak
ing of contracts of carriage, the taking on board of passengers, etc., 
within the territory of the United States: “It requires acts to be done in this 
country; such acts are as material and essential as those to be performed 
abroad, and the part of the contract requiring the cannot be separated 
from the remainder.”68
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A closer analysis of U.S. v. Hamburg — Amer. P.F.A. Gesellschaft and 
especially the lines quoted, displays that the Court in that case did not look 
for actual acts performed within the United States. It suffices for jurisdic
tional ends, the Court seemed to suggest, that the agreement contemplated 
such acts: the agreement was partly intraterritorial because, said the Court 
... “it is to be carried out in part in the United States”.69 The vital ques
tion was whether the combination “is so to operate in the United States as 
to affect its foreign commerce”.70 And when citing Thomsen v. Ctz^erthe 
Court quoted: “[The combination] affected the foreign commerce of this 
country and was to be put into operation here.”71 However, the quotation 
made was incorrect. The last part of the sentence should read: “... and 
was put into operation here.”72 The extra words inserted by the Court in 
U.S. v. Hamburg — Amer, (“to be”) illustrate the point the Court tried to 
make: the Sherman Act also covers contracts that, without having actually 
been performed in the United States, have a sufficient potential to be so 
performed.73 In this, the case clearly differs from those hithero mentioned. 
Contracts or combinations that are directed against the U.S. market can 
thus be reached at an incipient stage.

5.3.7 The Sisal Case

In U.S. v. Sisal Sales Corp.,74 three U.S. banking corporations allegedly 
organized and financed U.S. corporations (inter alia, Sisal Sales), formed 
and furnished money to a Mexican buying and selling company (the corpo
rations mentioned so far were made defendants) and persuaded the govern
ments of Mexico and Yucatan to pass discriminatory legislation, all with a 
view to acquiring complete dominion over the sisal production abroad, the 
importation of sisal into the United States and its sale within the United 
States. Subsequently an exclusive-dealing agreement was entered into be
tween the Mexican company ans Sisal Sales. As a result, and after two un
successful attempts, competition in the sisal market was abolished, exces
sive prices were arbitrarily fixed, and other corporations were forced out of 
the market. (Sherman Act, Sections 1 and 2, and the Wilson Tariff Act, 
Sections 73 and 74).

1) This was a Government action wherein an injunction was sought, which 
would prevent the concerned corporations from taking further action in 
pursuance of the alleged arrangements. The Court did not regard the ac
tion as civil — once, it even spoke of “punish[ment] for offences against 
our laws”75 — but for a further characterization one looks in vain (that is, if 
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the single use of the term “punishment” is not to be decisive).76 The 
Government did not seek punishment, it sought regulation.

2) The necessary agreements were concluded within the United States.77 
These were, in part, made effective in the U.S. by the organization of U.S. 
corporations, by price-fixing operations, etc. Moreover, the exclusive im
porter of sisal was a U.S. corporation, which by virtue of the bankers’ 
combinations obtained monopoly within the United States. On the other 
hand, the solicitation of favourable laws, the revival of the Mexican com
pany by conveying monetary resources to it, and the securing of that Com
panys’ monopoly status, while they may have been initiated in the United 
States, reasonably must have occurred abroad. The promise to sell exclu
sively, made by the Mexican company, and acting in accordance with that 
promise, was not so easy to localize.78

3) The jurisdictional criteria corresponded with those applied in the Ame
rican Banana case. In that case (see suprap. 68) the acts complained of were 
performed in a foreign country where they were permitted. “Here”, the 
Court concluded in the Sisal case, “we have a contract, combination, and 
conspiracy entered into by parties within the United States and made effec
tive by acts done therein ... The United States complain of a violation of 
their laws within their own territory by parties subject to their 
jurisdiction”.

American Banana was, thus, distinguished. Anticompetitive conduct 
within the United States was found sufficient to establish jurisdiction. The 
Court duly acknowledged the occurence of some acts in foreign countries. 
But the Government did not, in the first place, pray for relief on the 
ground of those acts, as did the private plaintiff in American Banana. The 
Government sought an injunction to correct the “forbidden results” 
brought about by the defendants within the United States79, i.e.y the com
plete monopoly in the sisal market.80

5.4 Summary of the early case law

Despite evident individual traits in the cases thus far, enough common de
nominators are perceivable so as to make it fruitful for drawing some gen
eral conclusions regarding the early case law in toto. The primary object is 
to ascertain whether, to what extent and in what way the courts of the 
United States are influenced by principles of international law, regarded as 
a whole, in the determination of whether a specific restraint is covered by 
the antitrust laws of the United States. (For different approaches, see supra 
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p. 57 f.). The instrument will be the same method of examination as utilized 
thus far.
1) None of the cases stood for the proposition that the characterization of 
the action, as civil, administrative or criminal, has any bearing on the ques
tion of jurisdictional scope. On the contrary, some of the cases indicated 
that distinctions between for instance a civil and a criminal action are imma
terial when fixing the reach of the Sherman Act. (See e.g American Banana 
and Thomsen v. Cayser}. In no case was the particular action characterized 
specifically for international law purposes, i.e., whether the action is civil, 
administrative or criminal against the background of international law 
principles (assuming these principles vary depending on what character the 
action has).81

Where a characterization was conveyed, it seems to have been based ex
clusively on domestic law: where a private party sues for damages the ac
tion is civil (tort); where the Government sues, the action is either 
administrative (or civil )82 or criminal. True, the courts may have reasoned 
that an action which is civil or criminal under domestic procedural and 
substantive rules, is also such for international law purposes. But is it so by 
pure coincidence or by virtue of logical nessecity? If by logical nessecity, 
one has assumed that the characterizations given in the U.S. courts have 
universal applicability, and that, for instance, a treble damage suit is re
garded as civil in countries with far less restrictive antitrust laws than in the 
United States.83 Whatever the implications of such a viewpoint, in none of 
the cases hitherto mentioned has the court seriously examined the basis for 
characterizing an action as civil, administrative or criminal from an inter
national law angle, in order to establish whether the basis coincides with 
the controlling apects in domestic law, i.e., the rationale for characterizing 
a treble damage action as civil and other actions as administrative or crimi
nal.
2) Despite the immediate relevance, as we shall see under 3) below, the 
courts, as a rule, have not wholeheartedly subjected the international re
straints, and their particular components, to a process of localization, ex
cept as to the agreements in which the restraints may have originated (espe
cially regarding American Tobacco, Pacific & Arctic and Thomsen v. Cay
ser}. The courts have generally been fully content with conclusionary state
ments and, at the same time, omitted to expose the underlying analyses.

3) In deciding whether a restraint containing foreign elements falls within 
the ambit of the Sherman Act, the courts have, as a starting point, inquired 
where the restraint was performed (without any particular stress on exacti
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tude). In those instances, where the whole restraint has been performed 
within (or was operated in, or was put into operation in) the United States, 
the courts have assumed jurisdiction without further deliberation. Where 
part of the restraint has been carried out within the United States, or to be 
precise, where it has been carried out at least as much within as without the 
United States (see, e.g., Pacific & Arctic, Thomsen v. Cayser and the Sisal 
Case), jurisdiction has likewise been assumed. (Again, however, the locali
zation has “generally” lacked precision.) U.S. v. Hamburg — Amer, is an 
exception. There, the potentiality of a restraint being performed within the 
United States was held sufficient for jurisdictional purposes. (The restraint 
was “so to operate” or was to be “carried out in part” within the United 
Slates.

In addition to the rule that the place of perfomance determines jurisdic
tion, some courts seem to have required a specific nexus between the re
straint and U.S. commerce. In Pacific & Arctic the court spoke of a combi
nation as “a control to be exercised over” U.S. commerce.84 In Thomsen v. 
Cayser, it was said that the restraints “affected” U.S. foreign commerce,85 
and in U.S. v. Hamburg — Amer, the wording was: “directly and mate
rially affect”.86 Throughout these cases, “affect” has probably connoted no 
more than a relation (a pure nexus); an actual result was not searched for. 
Throughout these cases, the required “affect” has formed a complement 
to the principle of lex loci delicti. “Affect” alone has never constituted a 
sufficient basis for jurisdiction. The place of the making of the contract, 
finally, has, without exception, been considered to be immaterial.

4—5) As far as possibly can be ascertained, the courts have, in applying 
the substantive antitrust rules, not treated alien corporations differently 
from U.S. corporations, nor have they applied more lenient antitrust rules 
in foreign commerce cases, as distinguished from interstate commerce 
cases. On the whole, no distinctions at all have been indicated in this re
spect.

6) Mainly due to difficulties in detecting the final judgment in the indivi
dual case, nothing can be concluded generally about the remedies designed 
in the early case law. American Banana and Thomsen v. Cayser involved 
treble damages. In the former case, jurisdiction was denied, In the latter, 
damages were probably awarded. In Pacific & Arctic the Government 
sought punishment, a request probably complied with. In Sisal and Ameri
can Tobacco the Government’s prayer for relief contained regulative 
measures, injunctions, etc. In the latter case the injunctions were limited in 
scope with respect to alien corporations; they were in force against the acts 
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and omissions of the alien corporations only insofar as these related to the 
interstate or foreign commerce of the United States. Thus, if any conclu
sion can be drawn from this, the remedy seems to be coterminous with the 
jurisdictional standard established above.

5.5 The Alcoa Case

U.S. v. Aluminum Co. of America*1 (“Alcoa”) featured in its principal 
part, Alcoa’s — a U.S. corporation — domestic market behaviour and 
allegations were advanced (not accepted by the Court) to the effect that 
Alcoa and its own Canadian creation, Aluminium Limited (“Limited”), 
tactily agreeed not to compete. Our major concern will, however, rest upon 
the Court’s view of Limited’s activities abroad. Limited was, thus, a Cana
dian corporation organized by Alcoa in 1928. Limited and Alcoa had the 
same controlling stock holders. Their head directors were related and they 
initially (until 1931) had common officers. Limited, in addition, main
tained executive offices in the United States. Notwithstanding this intimate 
relationship between the two companies, none of Limited’s anticompetitive 
practices, to be described below, were attributed to Alcoa.88

1) Save some minor indications to the effect that the Court might have 
characterized the suit as criminal — the Court spoke of “punisment”,89 it 
cited criminal cases in a critical context90 and it imposed a rule of jurisdic
tion, applicable to both criminal cases and tort cases — nothing of sub
stance was provided that would support one characterization or the other. 
The Government, when instituting the action, mainly sought injunctive re
lief, not punishment. Nevertheless, one may safely assume that the Court

In pursuance of an agreement entered into between Limited (and several 
European corporations — a French, two German, one Swiss and a British 
corporation) in 1931, “Alliance”, a Swiss corporation, was formed. “Al
liance” was the incarnation of a scheme — the purpose of which was to 
allot production of aluminum ingot among the signatories of the agree
ment. By a new agreement in 1936 — the agreement ultimately condemned 
by the Court — “Alliance’s” function was changed and specified to em
brace a roalty system, by which each signatory’s production in excess of its 
quota, rendered it liable to pay progressively scaled royalties to Alliance. 
Imports into the United States were “tacitly” included in the quotas. 
Moreover, it was agreed “in silence” that aluminum ingot not disposed of 
was to be bought back by “Alliance” at a fixed price. (Sherman Act, Sec
tion 1.)
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did not regard the action as being civil. The Court seems to have had an
other starting point.91 The choice was between the administrative and cri
minal categories.

There is one aspect of the case, however, which may be decisive in this 
regard. As will be mentioned below under 3), the Court placed a heavy bur
den of proof upon the defendant, specifically regarding the burden of 
proving that the restraint complained of had no actual effects on U.S. com
merce (prior to the Court’s finding of an intent to affect such commerce). 
The fact that the Court, without further consideration, applied this rule of 
evidence, might point to the conclusion that the Court characterized the 
Sherman Act to be of an administrative, rather than criminal nature in this 
case. One finds it hard to believe that such a burden of proof can be laid 
upon defendants in criminal cases.

2) Both of the aforementioned agreements were concluded abroad: since 
all contracting parties were alien corporations (but note: only Limited was 
made a defendant) there was no apparent reason to either discuss, nego
tiate or sign the agreements on American territory.92 Adherence to the 
agreements and their realization was not that easy to localize. The re
straints were on production. Restraints on production, set — in the long 
run, depending on stocks, etc. — limits on the volume of sales. Conse
quently, sales to the United States were fettered. But how does one localize 
a promise not to sell to the United States or to sell only a limited amount.93 
What factors should be decisive; whether you sell FOB or CIF (abroad or a 
U.S. port), whether you have an independent distributor in the United 
States or a distributor who is an affiliate, subsidiary or agent, etc?

Whatever the solution to that problem may be, the Court in Alcoa found 
no activities within the United States. The conduct complained of and attri
buted to Limited took place abroad.94

3) Hence, the jurisdictional issue was whether anticompetitive acts com
mitted outside the United States are subject to the Sherman Act. In light of 
the American Banana case and the cases that followed, the answer would 
apparantely be in the negative, i.e., that in the absence of conduct within 
the United States or acts that form an integrated part of a domestic 
scheme,95 jurisdiction could not be assumed. But the Court, though for
mally relying on these cases, shifted ground and managed to produce an af
firmative answer. In his opinion (and the Court’s), Judge Learned Hand 
initially invoked the rule of jurisdiction expressed in the First Restatement 
of the Conflicts of Laws: “If consequences of an act done in one state 
occur in another state, each state in which any event in the series of act and 
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consequences occurs may exercise legislative jurisdiction ...”(§ 65).96 The 
jurisdictional rules of Conflict of Laws, in Judge Hand’s view, were not 
identical with, but corresponded to, the limitations imposed by interna
tional law om jurisdiction. Well aware of the existence of these, Judge 
Hand then applied the stated rule to the specific facts in the case: “[I]t is 
settled law ... that any state may impose liabilities, even upon persons not 
within its allegiance, for conduct outside its borders that has consequences 
within its borders which the state reprehends; and these liabilities other 
states will ordinarily recognize.”97

The Court confronted obstacles, however. First, whereas the Restate
ment rule apparently regarded — at least primarily — “consequences” as 
something caused a person (injuries of some sort, see § 65 Comment a.), 
the facts in the case exposed an agreement that may have restrained a na
tion’s foreign trade (imports of aluminum ingot). Secondly, while jurisdic
tional rules of Conflict of Laws generally correspond to those of interna
tional law, the rule invoked here did not quite seem to fit into this pattern.

The Court explained: “There may be agreements made beyond our bor
ders not intended to affect imports, which do affect them, or which affect 
exports. Almost any limitation of the supply of goods in Europe, for ex
ample, or in South Africa, may have repercussions in the United States if 
there is trade between the two. Yet when one considers the international 
complications likely to arise from an effort in this country to treat such 
agreements as unlawful, it is safe to assume that Congress certainly did not 
intend the Act to cover them.”98

The first obstacle, the discepancy between the Restatement rule and the 
facts of the case, was surmounted without one wasted word. The second 
was handled more delicately; it made the Court pause for a moment and 
call for an additional resource. The Restatement rule was relevant but not 
sufficient to match international law considerations, and thus a supple
mentary rule was inserted. This rule is not easy to identify, nor is its origin 
easily fixed. The Court itself referred to the “doctrine that intent may be a 
substitute for performance in the case of a contract made within the United 
States

Fugate™ seems to suggest that the Court here alluded to another rule of 
the first Restatement, namely that “[i]f a promise is made in one state to 
perform an act in another state, which, by the law of that state, is at the 
time known to the parties to be illegal, the promise is illegal by the law of 
the first state ...”(§ 347, Comment a.). An illustration: If A and B agree 
in state X to purchase liquor in state Y, which is, by the parties, known to 
be illegal there but not in X, the contract is illegal by the law of state X.
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Thus, the rule corresponds with the general choice of law rule stated in § 
347, that the law of the place of contracting determines whether a promise 
is illegal, void, etc.

Observed closely, however, neither rule is pertinent to the case at hand. 
Limited and the other parties to the 1931 and 1936 agreements did not, nor 
did they intend to, perform any acts within the United States, partly because 
it was not agreed upon. This the Court admitted. No promise was made, 
involving performance within the United States. Furthermore, it is ques
tionable whether § 347 could have been invoked at all in an antitrust suit — 
criminal or administrative (regulatory) — instituted by the Government 
against a private party, as a basis for the Court’s jurisdiction therein.101 Fi
nally, § 347 is a choice of law rule.102 It directs the Court, applying it, to 
choose the law of the place of contracting when it comes to determining 
voidability, legality, fraud, etc., in contract cases. When the Court has so 
chosen, § 347 provides a secondary rule: By the law of the state of contract
ing, a promise to perform a knowingly illegal act outside that state is 
deemed to be illegal. In the present case the Court did not choose the law of 
the place of contracting; that was considered out of the question: “we are 
concerned only with whether Congress chose to attach liability to the con
duct outside the United States ... ”103 Thus, if the general rule is not app
lied, how can the secondary rule be?

What then is hidden behind the doctrine that ”intent may be a substitute 
for performance ...”? Intent to do what? To perform an act? Where? 
Within the United States? That would, again, be an anomaly. Any acts per
formed or intended to be performed, were performed outside the United 
States , which as we have seen, the Court presumed. Or did the Court have 
in mind an intent to produce consequences within the United States? An 
agreement does not by itself produce consequences. Only conduct in 
furtherance of an agreement can do so. Such conduct took place — accord
ing to the Court — outside the United States. Was it thus an intent to pro
duce consequences of conduct, outside the United States, that the Court 
referred to? But would not such an intent already be comprehended by the 
jurisdictional rule (§ 65) stated above: one that does an act in one state that 
causes consequences in another is subject to the jurisdiction of the second 
state, as well as the first? The Court did not seem to think so.

While jurisdiction could not be assumed on consequences alone, nor on 
the doctrine by which “intent may be substituted for performance”, a 
combination of these two was believed to suffice: “We shall not choose be
tween these alternatives; but for argument we shall assume that the Act 
does not cover agreements, even though intended to affect imports or ex
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ports, unless its performance is shown actually to have had some effect upon 
them.”104 The intent to produce consequences within the United States was 
thus transformed to an intent to affect U.S. imports or exports. And the 
Court continued: “Where both conditions are satisfied, the situation cer
tainly falls within such decisions as United States v. Pacific & Arctic R & 
Navigation Co. ... Thomsen v. Cayser ... United States v. Sisal Sales 
Corp. ... [and U.S. v. Nord Deutscher Lloyd]”.105 Jurisdiction in those 
cases rested, as we have seen,106 primarly on activities within the United 
States. It consequently takes a great deal of legal construction to place the 
“intent” and “affect” language withing the framework of these prece
dents. The Court provided some: “It is true that in [these precendents] the 
persons held liable had sent agents into the United States to perform part 
of the agreement; but an agent is merely an animate means of executing his 
principal’s purposes, and, for the purposes of this case, he does not differ 
from an inanimate mean; besides, only human agents can import and sell 
ingot.”107 (Note, with “persons held liable” the Court apparently only ref- 
fered to those corporations or persons, in the precedents mentioned, who 
were not in allegiance to the United States, i.e., the alien corporations and 
the foreign individuals involved.) Here, in the lines quoted, intent was 
substituted for performance and intent to affect U.S. imports was substitu
ted for performance of acts within the United States (that affect such 
trade). As long as there is an intent to affect U.S. imports (or exports), the 
Court seemed to argue, it makes no difference whether or not you send 
agents to the United States to materialize the intent; for the purposes of ju
risdiction, acts localized to the United States are in themselves irrelevant. 
However, such acts were obviously relevant in the earlier case law. In all of 
the aforementioned cases, acts within the United States were essential not 
only for the sake of jurisdiction, but also for a workable illegal scheme; 
without such acts, no restraint on U.S. foreign trade would have been pos
sible, and on that ground, jurisdiction was safely assumed.108

Yet, whatever the underlying reasoning, its logical strength and its foun
dation was in the case, an innovative (whether in fact or only ostensibly) ju
risdictional formula was advanced and this fact is persuasive enough for 
the following discussion. Moreover, the appropriateness and practicality of 
the formula may be independent of its precise legal ramifications. Hence, 
accepting the jurisdictional formula as it is — intent to affect coupled with 
an actual effect upon U.S. foreign trade}m — the task remaining is to elab
orate some of its elements.

The nature of the intent required is, to begin with, not clear. First, one 
must not confuse this jurisdictional element with the intent required for a 
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substantive violation.110 Judge Hand was only discussing the former. The 
latter was not examined; it was self-evident. The agreements existed and 
the signatories were presumed to be conscious of what they were doing. No 
more was needed in order to show an intent to commit the illegal at (re
straint of production, indirect pricefixing, etc.). That intent did not how
ever, suffice for jurisdictional purposes: “Both agreements”, said the 
Court, “would clearly have been unlawful, had they been made within the 
United States”, and were unlawful, “though made abroad if they were in
tended to affect imports and did affect them.”

Jurisdictional “intent” was thus to lead a separate life. But what about 
the nature of this requisite and how is it to be proved? The contents of the 
1936 agreement were quite revealing: that the general restriction upon pro
duction would have an effect upon imports must have been expected, the 
Court concluded, “for the change made in 1936 was deliberate and was 
expressly made to accomplish just that. It would have been an idle gesture, 
unless the [signatories] had supposed that it would, or at least might, have 
that effect.”111 And further: “[A] depressant upon production which ap
plies generally may be assumed, ceteris paribus, to distribute its effect 
evenly upon all markets. Again, when the parties took the trouble specifi
cally to make the depressant apply to a given market, there is reason to sup
pose that they expected that it would have some effect, which it could have 
only by lessening what would otherwise have been imported.”112 An intent 
to affect U.S. imports was required. The goverment had to prove that the 
parties to the agreement directed it towards U.S. imports with the aim of 
affecting them.113 This was done by the production of evidence of the 
agreement itself. Direct evidence of the defendant’s state of mind was not 
essential. Intent was inferred from the defendant’s conduct. From the 
established fact that there was an agreement, the purpose of which was to 
allocate production by quotas, and from the fact that United States imports 
were included in this quota system, the Court inferred that the defendant 
intended to affect United States imports. The fact that the agreement was 
not solely directed towards United States imports, but towards the imports 
of other countries as well, was immaterial. A reasonable man in the de
fendant’s position would have believed that the particular result (“effects 
on imports”) was substantially certain to follow, the Court probably 
deliberated. The parties to the agreement not only appreciated that there 
was a risk that United States imports would be affected; this effect or result 
was part of their calculation. They desired “effects”. Otherwise the agree
ment would have been merely an “idle gesture”. Intent is broader than de
sire. It also encompasses, as we have seen, those results which are reason
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ably believed to be substantially certain to follow from a particular act.
The remaining question is: Intent to do what? The answer seems to be: 

Intent to affect imports, or more precisely, intent to cause a decrease in im
ports, as is concluded below.114

As to the nature of the effect required, the case is silent but for a few in
dications. It is silent, due to the fact that after the intent to affect imports 
was proved, the burden of proof shifted to Limited which was unable to 
prove that the restraint did not affect U.S. imports and was, therefore, 
deemed to lose the case. But from what Limited should have proved to dis
mantle the burden, as the Court saw it, inferences can be made.115 Limited 
could have proved, that the volume of imports was unaffected by the rest
raint, that the volume of imports was what it would have been in absence 
of the restraint, or that the U.S. market continued to attract goods despite 
the restraint, by showing, for instance, that imports into the United States 
were not in fact — though formally — included in the restraint (that royali- 
ties were willingly paid to Alliance to continue the import trade or that the 
impact occured elsewhere). It takes little imagination to realize that the 
burden imposed was a heavy one. Yet, if only a fraction of a prospect of 
proving that imports were unhampered existed, this element of effect 
would differ from that applied in interstate commerce (substantially 
affect), according to which volume is immaterial and the restraint itself 
may prove conclusive.116 That volume is relevant according to the Alcoa- 
formula, is also evident from the following passage in the opinion: “[T]he 
[Sherman] Act does not cover agreements, even though intended to affect 
imports or exports, unless its performance is shown actually to have had 
some effect upon them”117 It is not just a matter of showing a relation be
tween the restraint and imports or exports. An actual negative result and, 
since the burden of proof shifted, the non-existence of an actual negative 
result must be proved.118

4) The Court in Alcoa did not apply more lenient substantive rules, even 
though it was confonted with the conduct of alien corporations outside the 
United States. Suppression of production is as unlawful as price-fixing, 
i.e., illegal per se, the Court concluded, referring to the doctrine of 
Socony- Vacuum Oil Co. v. t/.S.119

5) The Court was concerned solely with the activities of alien corporations 
when formulating the jurisdictional criteria (‘‘persons not in allegiance to” 
the United States).120 Does the Court’s reasoning apply equally to U.S. cor
porations and individuals? The Court did not express any opinion on this. 
One could speculate that the specific attention paid to intricate inter

87



national complications evidence that Court would have responded differ
ently, should merely U.S. corporations have been involved; in such a case, 
the jurisdictional standard would differ from that of Alcoa. In this, how
ever, there is no support in the language of the Sherman Act. Moreover, re
ferences made to cases in which no distinction between U.S. and alien were 
suggested, could indicate that the Court did not have a differentation in 
mind.121

6) Limited was subjected to an injunction barring its participation in any 
similar cartel agreement in the future. In the final judgment, five years 
later,122 a decree was issued ordering he common stockholders of Alcoa 
(adjudged to have monopolized U.S. commerce) and Limited to dispose of 
their shares in one or the other company within ten years time. The voting 
rights attached to the Limited shares were to be exercised by a trustee up to 
the time of such sale.

5.5.1 Some general conclusions

The scope of the earlier case law was, it seems, too narrow to fit the fact 
pattern of Alcoa. A change, or at least modification, was required. Apart 
from finding for the defendant, Judge Hand could have proceeded along 
either of two routes in order to adapt, in theory, to the then existing juris
dictional doctrine. First, since the common denominator of the precedents, 
in assuming jurisdiction, was acts localized to the United States, Judge 
Hand could have chosen to find such acts by construction, i.e., by claiming 
that affecting U.S. imports was equal to acting within the United States 
and thus that the defendant in fact performed acts therein. He could have 
developed the point by arguing that the restraint on production accompa
nied the goods imported into the United States, and that it became mature 
and took effect therein by virtue of lesser competition leading to increased 
prices and conceivably deteriorated quality. Hence, he could have argued 
that the restraint on production was carried out in the United States 
through the medium of innocent intermediaries. But would not that be to 
strain the current doctrine to the breaking point? Not necessarily, if seen 
against the background of such cases as, for instance, People v. Adams, 
which was decided in 1846.123 There, an Ohio defendant who,without actu
ally having left Ohio, had made false representations through an innocent 
agent in New York, whereby money was acquired fraudently in New York 
from a New York firm. The New York court, in procuring jurisdiction, 
held: “The fraud may have originated and been connected elsewhere, but it 
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became mature and took effect in the city of New York, for there the false 
pretenses were used with success ... The crime was therefore committed in 
the city of New York ... [the defendant] was indicted for what was done 
here, and done by himself. True, the defendant was not personally within 
this state, but he was here in purpose and design, and acted by his 
authorized agents ... ”.124

Liability was thus attached only to he conduct in New York and jurisdic
tion was founded solely upon that conduct. Judge Hand, however, chose 
the alternative route. He did not look for acts within the United States and 
he did not attempt to construe such. His standpoint was made clear at the 
outset: “[W]e are concerned only with whether Congress chose to attach 
liability to the conduct outside the United States .. ,”.125 Judge Hand’s 
sole interest was to remedy the conduct abroad, and he therefore consulted 
the Sherman Act to learn whether it encompassed such distant acts. We al
ready know the answer: provided acts abroad are intended to affect U.S. 
foreign trade and actually have some effect, they are covered. And note, if 
Judge Hand made any constructions, they were not made to localize acts to 
the United States, but to fit the new doctrine into the scope of the old one, 
without having to overrule any of the prior cases.

An additional vital question that emerges is whether the process of local
izing acts continues to have any function when the jurisdictional formula 
of Alcoa — intended to affect and did affect — is applied. The answer is 
that it probably does not. True, Judge Hand did localize the acts of the de
fendants in Alcoa — and found none within the United States — but he did 
so essentially for the sake of argument and in order to establish the limits 
of the Sherman Act. Since the end result was that the Sherman Act covers 
restraints regardless of where they are performed, future localization of 
conduct for jurisdictional ends will serve no purpose. Moreover, the 
foreign commerce test itself does not presuppose such localization.

On the other hand, the Alcoa test may be seen as an alternative to the si
tuations where acts are found within the United States (e.g., in the Sisal, 
Pacific and Thomsen v. Cayser cases). If this is so, one test is applied when 
acts are localized to the United States, another when acts are localized to 
foreign countries.
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5.6 The post-Alcoa case law

5.6.1 The National Lead Case

In U.S. v. National Lead Co.,™ the defendants were three U.S. corpora
tions, which in concert with corporations under their control and various 
alien corporations had trammelled the world channels of commerce in tita
nium pigments (used, e.g., in paint). Numerous agreements were entered 
into, which, inter alia, divided the world market, granted exclusive cross
licences and secured exclusive interchange of technology and know-how. 
The ultimate objective was to eliminate competition, and, in this, they suc
ceeded.127 (Sherman Act, Sections 1 and 2.)

1) The United States Government requested an injunction to restrain the 
alleged violations of the Sherman Act and certain ancillary remedies to 
make the court’s mandate effective. The Supreme Court characterized the 
proceeding as civil.128 The purpose of the proceeding and the final decree 
was not punishment but to retain effective and fair enforcement of the law 
through prohibition of further performance of the agreements. But there is 
no indication as to what relevance this characterization had, as far as the 
jurisdictional issue was concerned.

2) The world-wide restraint was, as mentioned, maintained through a net
work of agreements. Where these were formed was not altogether clear, 
although the Court129 concluded that some of them were entered into in the 
United States. However, the record showed that a few of the agreements 
were made between alien parties which were not defendants in the case. 
Lacking personal jurisdiction over these parties, the Court did not have the 
option of ruling on their agreements.130 The Court’s concern was only di
rected towards agreements to which any of the defendants were parties, 
i.e., agreements entered into between any of the three U.S. corporations 
and any other corporation. Acts in furtherance of such agreements, where 
one of the parties was a U.S. corporation, could have been localized to the 
United States as well as to any other country in which a contracting party 
was incorporated. This is true, since the agreements held mutual obliga= 
tions to conduct business in a specific manner. Hence, for instance, the 
mutual obligation of territorial division, in an agreement between a U;S» 
and an alien corporation, could have been localized either to the United 
States or to the alien corporation’s country of origin (or maybe even to a 
third country, all depending on what factors one considers decisive when 
localizing a promise — and the conduct in accordance with it — to limit the 
business to a certain territory).131
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3) The jurisdictional criteria were intimately linked to those applied in the 
early case law.132 The Court initially ascertained that U.S. foreign com
merce was affected: “Clearly this combination affects ... the foreign com
merce of the United States. No titanium pigments enter the United States 
except with the consent of [National Lead] ... No titanium pigments pro
duced by [National Lead] may leave the ports of the United States for 
points outside the Western Hemisphere.’’133 The word “affect” apparently 
was inserted to denote an actual result,134 but was not further analyzed. Im
mediately thereafter the Court searched for acts within the United States 
and found such: “The object of the Government’s attack is a conspiracy in 
the United States affecting American commerce, by acts done in the United 
States as well as abroad. The Sisal case was the pertinent analogue, not 
American Banana)35

4—5) The international implications of the case, it seems, had no effect on 
the Court’s choice of substantive antitrust principles. As probably would 
have been done in an exclusively domestic case, the Court refused to yield 
to the rule of reason; it refuted the defendant’s argument that the combina
tion had proved beneficial to the public by advancing the art, by increasing 
production and by decreasing prices, and that therefore no public injury 
was at stake, stating: “[T]he major premise of the Sherman Act is that the 
suppression of competition in international trade is in and of itself a public 
injury ... ”.I36

6) In the final decree,137 provisions were framed aimed at restraining the 
defendants or any of their existing or future agents from continuing their 
conduct in defiance of the Sherman Act, whether in furtherance of the 
existing or future agreements. These provisions were directed only against 
the defendants. But as a natural side effect, the alien parties to the agree
ments (not defendants) were likewise affected; the prospect of that indirect 
result did not, however, move the Court, since attention paid thereto 
would “paralyse the enforcement of the law in all cases where one or more 
of the parties to the conspiracy was an alien corporation .. .”.138

5.6.2 The Incandescent Lamp Case

In U.S. v. General Electric Co.,139 the prime contention of the Government 
was that General Electric (GE) monopolized the incandescent lamp in
dustry in the United States.140 GE had, in a major effort to safeguard its 
dominant position in the United States, alone and in combination with 
others, forced anticompetitive business conditions upon actual and poten
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tial competitors, distributors, etc., thereby circumscribing their field of 
action. In its endeavour, GE was armed with several persuasive arguments: 
for instance, the dominant position it already enjoyed in cardinal areas 
(e.g., in the lamp base industry) — a refusal to deliver was the underlying 
threat here — and the crucial patents that the company possessed (the 
licences of which were annexed with elaborate restrictions).

In order to maintain its dominance in the United States and with a view 
to protecting the U.S. market from foreign intrusion, GE employed its 
wholly owned foreign subsidiaries as the medium for developing an effec
tive cartel system in Europe that would make home territories inviting to 
the alien manufacturers. This cartel system was erected through the 
“Phoebus” agreement,141 concluded in 1924 with a renewal in 1941, which 
in essence divided the territory outside the United States and Canada into 
”home countries” (exclusive areas for the local manufacturer). In 
pursuance thereof, International Electric Company (IGE) — a corporation 
intimately related to and owned by GE142 — managed to effect individual 
licence agreements with essentially all of the signatories to the Phoebus 
agreement and requiring the subsidiaries and licensees of the parties to 
respect the territorial limitations. The United States was for all material 
purposes exclusively reserved to IGE. One of the signatories to the 
Phoebus agreement was Philips of Holland. A licence agremeent between 
Philips and IGE, including the aforementioned provisions, was signed in 
1919 with a continuance in a 1931 agreement. A supplementary agreement 
was concluded in 1937. On account of this, Philips was made a defendant 
(the only alien corporation among the 12 defendants) on the ground that 
Philips restrained U.S. foreign commerce and that it conspired with GE in 
the latter’s domestic monopolization scheme.142® (Sherman Act, Sections 1 
and 2). In the analysis that follows only Philips and its activities will be dis
cussed.1421’

1) As to the character of the proceedings, the Court revealed nothing of 
substance.143

2) To be localized were the agreements in which Philips was a party and 
Philips’ conduct in accordance with the anticompetitive provisions in these 
agreements. The Phoebus agreement was formed, amended and renewed 
outside the United States, formally, by alien corporations only. In sub
stance, however, GE and IGE were, as the Court found, parties to the 
agreement by virtue of their interlocking relationship and the fact that IGE 
controlled several of the formal signatories to it. The licence agreements 
between IGE and Philips were likewise entered into abroad (at least 
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according to Philips contentions — which were not rebutted).144 The agree
ment heretofore mentioned required Philips to limit its business to a certain 
territory (Holland, Belgium and Luxemburg),145 and although the Phoebus 
agreement did not expressly prohibit a party to the agreement from en
tering the United States, the combination of the Phoebus agreement and 
the licence agreements had such a barring effect.146 The agreements thus re
quired Philips to remain passive, and to abstain from competing in the 
exclusive territory of IGE.147 Philips was also to accept prices established 
by IGE on goods sold in non-exclusive territories.148

Is it possible to localize such passivity? What factors are decisive? Does 
the fact that Philips did not export — to a certain degree — the pertinent 
goods to the United States prior to the formation of the agreements, have 
any bearing?149 But Philips did not merely remain passive, the Court 
reasoned. It contributed actively, through the agreements, to assisting GE 
in isolating the U.S. market from foreign intruders.150 To remain passive in 
face of certain market conditions, is one thing; to remain so, due to con
tractual requirements is quite another, the Court concluded. Still, whether 
the performance of Philips is considered as an active contribution or mere 
passivity, the localization of either proves equally difficult.151 The Court, it 
seems, did not pause to localize the acts of Philips, less perharps because of 
the aforementioned difficulties involved in such a task, more presumably 
because the process of localization was regarded as immaterial.

3) In establishing the jurisdictional criteria, the Court relied on the Alcoa 
case.152 An intention to affect and actual effect were thus the relevant 
requisites that formed the point of departure in the Court’s reasoning. But 
the Court went beyond that and refined the Alcoa standard.

Whereas Philips insisted that the Sherman Act could apply to alien 
corporations acting abroad only when (A) they have wilfully intended to 
restrain trade, (B) their action has had or is having a direct and substantial 
effect upon U.S. trade, and when (C) such an effect was the principal pur
pose or one of the principal purposes of their action,153 the Court retorted 
that it was sufficient that Philips was aware (knew of or should have been 
aware of the consequences of its acts): “Philips knew full well that its ac
tivities ... were dictated by [General Electric]. If it did not know it should 
have known ... that they were a substantial contribution to the scheme 
whereby the domination of General Electric over the United States market 
of incandescent electric lamps would be perpetuated and competition 
thwarted.’’154 In addition, actual knowledge of the United States antitrust 
laws seem to have been required.155 Ignorance as to whether U.S. antitrust 
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laws in fact were affected was, on the other hand, held not to be a good 
defense.156

What then are the distinguishing features between the view of Philips, 
on the one hand, and the view of the Court, on the other, as to the accurate 
jurisdictional test. The answer is far from plain, since, to begin with, the 
Court did not draw a sharp line between jurisdictional and substantive 
rules.157 Thus, for instance, Philips suggested (under (A) above) that if the 
Sherman Act were to apply, a wilful intent on Philips’ part to restrain U.S. 
trade, would have to be found. This is exactly what the Court found: 
“[Philips] very apathy to the impact of its real relationship with General 
Electric upon those laws was an indifference to them that amounted to a 
willingness to be a party to a breach of them.”158 At the same time the 
Court emphasized that the intent need not be specific, for a person, it 
indicated, is presumed to intend the normal consequences of his acts.159

All this, it seems, is primarily related to the issue of whether Philips 
substantively violated the Sherman Act, an issue to be held separate from 
the jurisdictional issue. “Restraint of trade” is a technical term that im
plies effect on competition. There is no doubt that Philips, by virtue of its 
contractual relations with IGE, whether with or without justification, fet
tered the competition, and intended to do so, although perhaps not specifi
cally. For Sherman Act to cover, however, something else has to be added, 
just as the Court in Alcoa added the requisites of intent to affect and actual 
effect on U.S. foreign commerce (not competition). Here, again, Philips 
was of the opinion that the principal purpose of its conduct was not to af
fect U.S. trade, but to protect the property right involved in the contracts 
(patents, trade secrets, etc.). Therefore the Sherman Act could not be app
lied.160 It may be assumed that this was a jurisdictional argument, and thus 
that a principal purpose to affect is to be compared with the intent to affect 
language in Alcoa. Yet, the Court apparently regarded Philips’ argument 
as an attempt to justify the restraint, that is, to characterize the restraint as 
reasonable,161 and never in fact paused to consider the validity of the argu
ment from a jurisdictional point of view. When the Court eventually de
livered its views of the “intent” requisite, it did so, it seems, independently 
of the argument advanced by Philips. Philips, the Court concluded, knew 
or should have known that it contributed to GE’s domestic anticompetitive 
scheme.

However, as may be noticed, even this statement lacks a clear-cut distinc
tion between the jurisdictional and the substantive issues: what Philips knew 
or should have known was that it assisted GE to thwart competition in the 
United States.162 (Compare Alcoa ’s intent to affect U.S. importsox exports').
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As to Philips’ third argument, that it must be proved that Philips’ activi
ties had a direct and substantial effect upon U.S. trade (see above under 
(B) ), the Court replied: “Even though there is no showing as to the extent 
of commerce restrained, [Philips] deleteriously affected commerce by 
entering into the agreements with IGE ... ”.163 By its conduct, Philips pro
duced effects on U.S. commerce, effects not exactly estimated, but never
theless of a negative character. Here, at least, the resemblence with the re
quisite in Alcoa is obvious (actual effect), although the burden of proof did 
not fall on the defendant (Philips) as in Alcoa, but on the plaintiff (the 
Government).164

4—5) The Court applied the same substantive rules irrespective of whether 
the domestic conduct of GE (or any other U.S. defendant) or Philips’ over
seas activities were scrutinized.165

6) In a subsequent final judgment, four years later, detailed and highly pe
netrating provisions were worked out aimed at preventing further restraints 
and restoring competition in the U.S. market. Relevant agreements were 
declared terminated and injunctions against the performance of such were 
issued. The defendants, including Philips, were ordered to dedicate their 
patents on lamps and lamp parts to the public and grant non-exclusive 
licences to anybody applying for it on lamp machinery.166 As to Philips, it 
was understood that only its United States patents were included.167 
Furthermore, any defendant, except Philips, was directed to convey a grant 
of immunity to anyone requesting it, with respect to lamps and lamp parts 
produced or sold in the United States. Philips was excluded from this pro
vision not by virtue bf its alien origin or any particular consideration paid 
to the possible international implications, but because the relief was re
garded as unnecessary, as not contributing to the restoration of 
competition in U.S. commerce.168 Contrary to the Government’s proposal, 
which was to include Philips together with the other defendants in a broad 
general injunction, a separate and distinctly narrower injunction was de
signed for Philips, enjoining it from entering into agreements with any 
U.S. corporation in the relevant market which provided that Philips either 
refrain from exporting to or producing in the United States, or that the 
other contracting party refrairi from exporting from the United States, 
lamps, lamp parts, etc. The Court explained: “[Application of [the broad] 
provisions in the light of [Philips’] foreign manufacturing would compli
cate its existence beyond the necessities of this judgement.”169

A similar narrower provision was shaped for Philips regarding the future 
access of Department of Justice to Philips’ records, documents, reports 
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and interviews. Hence, only such records, etc., that may be located in the 
United States in Philips’ possession and interviews with persons, related to 
Philips, staying in the United States, were to be accessible.170 Anything 
more extensive would have been impractical in view of the international 
complications likely to arise, the Court seemed to have argued, while re
maining cognizant of the change of picture, were Philips to enter the 
United States market.171

Still, the most significant provision designed for Philips, and Philips 
alone, in view of the stated complications, was the provision intended to 
protect Philips from being “caught between the jaws” of the final judg
ment and the operation of laws in foreign countries. This provision pro
vided: “Philips shall not be in contempt of this judgment for doing any
thing outside of the United States which is required or for not doing any
thing outside the United States which is unlawful under the laws of the 
Government, province, country or state in which Philips or any other sub
sidiaries may be incorporated, chartered or organized or in the territory of 
which Philips or any such subsidiaries may be doing business.172

All in all, the Court exposed a thourough awareness of the delicacy of 
the matter — Philips being an alien corporation, doing business in another 
country in which different laws operated to safeguard another economic 
and political system — and acted accordingly.

5.6.3 The ICI Case

U.S. v. Imperial Chemical Industries, Ltd., et al.™ involved a division of 
the world market in chemical products, in particular nylon, polyethylene 
and explosives.174 The principal corporations pulling the strings were — as 
the Court found — Imperial Chemical Industries (ICI, a British corpora
tion) and E.I. DuPont deNemours and Co. (DuPont, a U.S. 
corporation).175 These corporations, both of which were defendants in the 
case, constructed a network of agreements wereby patents, know-how and 
processes were exchanged and exclusive territories allocated. Thus, for in
stance, an agreement entered into in 1929 assigned to DuPont the North 
and Central American market exclusive of, inter alia, Canada, it assigned 
to ICI the BritishEmpire, also exclusive of Canada, and it provided that the 
remainder of the world be non-exclusive.176 The Court did not regard the 
allocation of territories as a lawful exercise of patent rights. On the con
trary, the Court concluded, the exchange of technology served as a direct 
instrument to cloak and conceal a division of markets. Moreover, ICI and 
DuPont established and maintained jointly owned foreign companies in 
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the non-exclusive areas — in Canada, Chile, Argentina, Brazil, etc. — 
some of which operated as vehicles for the division of trade between ICI 
and DuPont within certain assigned territories.177 (Sherman Act, Section I).

1) Suit was brought under Section 4 of the Sherman Act to restrain and 
prevent alleged continuing violations of the Sherman Act. The Govern
ment did not choose to prosecute the defendant corporations, but 
requested a remedy that would be designed to correct the effects of the 
alleged restraint and restore competition in the relevant market. When 
complying with the government’s request, the Court, speaking through 
Judge Ryan, carefully emphasized that its sole intention was to cure and 
not to punish past violations.178

2) As to the localization of the restraints, the Court displayed no interest. 
Whether the agreements were concluded within or without the United 
States, was of no significance, the Court seemed to have reasoned and, 
therefore, no inquiries with respect to loci contractus were made. True, the 
Court noted that conferences in which ICI and DuPont discussed and pre
pared the agreements were held within as well as outside the United States, 
that one of the agreements was drafted in London, etc.,179 but did so 
apparently without reference to the jurisdictional issues.

In a 1929 agreement, ICI and DuPont undertook, inter alia, to refrain 
from intruding into each others exclusive territories and to surrender 
already existing business in the exclusive areas of the other party.180 As has 
been discussed at some length above,181 mere passivity (or omission) is not 
easily localized. Here, however, the promise to avoid entrance into the re
served market of the other was coupled with a vow to act positively, which 
implied not only withdrawal of supply, etc. in order to attain the intended 
exclusiveness of the existing markets, but also an active market behavior in 
the future.182 If desirable, one might be able, without stretching the imagi
nation too far, to localize such positive acts, as, for instance, the with
drawal of business.183 Thus, ICI’s witdrawal of business from the United 
States, may have been localized to the United States.

Likewise, the formation of joint companies in Canada, South America 
and elsewhere may have been considered to be acts done in the place of for
mation or, in the alternative, if the acts are done pursuant to an agreement, 
where the agreement was signed, concluded, etc.184

In sum, it is probable that ICI performed acts in the United States, de
pending, of course, on which criteria are employed in localizing the acts. 
The Court, in the case under review, however, did not provide such criteria 
— it was disinterested in localizing the acts at all. Yet, when it came to the 
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securing of subject matter jurisdiction, the Court maintained, as we shall 
see, more than once that the defendants had committed acts in the United 
States, still without attempting to specify those acts.185

3) Subject matter jurisdiction as to the crucial agreements between ICI and 
DuPont was not discussed; the law seems to have been settled in this 
respect.186 As to the arrangements involving the joint companies, the Court 
added a little more substance, but at the same time displayed some difficul
ty in choosing the correct jurisdictional formula. There were three choices: 
the jurisdictional formula established in the Alcoa case that a restraint is 
covered by the Sherman Act, although committed abroad, if it was 
intended to affect and did affect U.S. trade;187 the one applied in National 
Lead that presupposed the performance of acts within the United States 
combined with an effect on U.S. trade;188 and the one formulated in 
Timken™ which merely required a showing of direct and influencing effect 
on U.S. trade. The Court it seems, chose to apply all three of these formu
las, the first two, however, in order to sustain a substantive violation and 
only the third for the purpose of procuring subject matter jurisdiction.190 
Thus, the following lines were quoted from National Lead and found parti
cularly appropriate as a basis for jurisdiction: “The object of the govern
ment’s attack is a conspirancy [entered into] in the United States affecting 
American commerce, by acts done in the United States as well as 
abroad”.191 In this context, it became vital to localize both the agreements 
and the acts in pursuance thereof to the United States, an objective thus far 
neglected (as stated above).192 Yet, the Court believed the quotation to be 
quite sufficient, which left the vast findings of facts to speak for them
selves.

4—5) The antitrust rules applied to temper anticompetitive practises in the 
domestic field were enforced coextensively and with the same vigour with 
respect to the foreign defendant. ICI and DuPont were thus subject to the 
same antitrust scrutiny, as they would have been, would their restraints 
have been wholly domestic.193

6) The remedy was calculated to effectively prevent a continuance and re
vival of the agreements and understandings between ICI and DuPont, but 
at the same time only such provisions were meant to be designed which 
were reasonably necessary to accomplish correction and adjustment of a 
dislocated competitive situation. Hence, injunctions were issued prohibit
ing agreements and arrangements between the defendants, which would 
tend to limit U.S. commerce. DuPont was prohibited from making any 
agreements, with anybody, which would restrain DuPont’s exports any-
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where in the world.194 The Court further decreed compulsory licensing with 
respect to then existing patents and improvements thereof, on a reasonable 
roalty basis, including however only such of DuPont’s patents and ICI’s 
United States patents which were elements in their common ar
rangements.195 British patents and other foreign patents issued to ICI were 
left untouched, with two significant exceptions: 1) ICI was directed to 
grant immunity, i.e., to refrain from asserting rights, under those foreign 
patents which corresponded to the United States patents made subject to 
compulsory licensing,196 and 2) British nylon patents, which ICI had 
aquired from DuPont in 1946, were ordered to be reassigned to DuPont.197 
As to the former provision, the Court acknowledged: “We recognize that 
substantial legal questions may be raised with respect to our power to 
decree as to DuPont’s foreign patents as well as those issued to ICI ... Our 
power ... [to decree] is limited and depends upon jurisdiction in per
sonam; the effectiveness of the exercise of that power depends upon the re
cognition which will be given to our judgement as a matter of comity by the 
courts of the foreign sovereign which has granted the patents in question”. 
But in the same context the Court proclaimed: “It is not and intrusion on 
the authority of a foreign sovereign for this court to direct that steps be 
taken to remove the harmful effects on the trade of the United States.”198

Soon enough, and not unexpectedly, the British courts responded. A 
third party — British Nylon Spinners (BNS) — who was not before the 
U.S. court, had been granted exclusive licence to the nylon patents in 1947 
by ICI. This British company moved rapidly to protect its rights. It sought 
and obtained in the British courts, inter alia, an interlocutory injunction 
restraining ICI from assigning to DuPont any patent rights acquired under 
the 1946 agreement, a similar permanent injunction and an order for speci
fic performance of the exclusive license agreement of 1947 between ICI and 
BNS. The British courts also made ample comments on the jurisdictional 
issues.199 This facet, an aftermath of the ICI case, will be further examined 
infra in part two.200

As in General Electric,201 a saving clause was incorporated, although far 
narrower in scope. The decree directing ICI to grant immunity under the 
British patents was subjected to the operation of the British statutes and to 
be proscribed by such action as the British comptroller of patents might 
take.202

In addition to the provisions reagarding the general agreements and the 
patents, divestiture was directed as to three of the jointly owned com
panies. In the alternative, reorganization by severance into separate enter
prises was ordered.203 ICI and DuPont were also enjoined from reselling 
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any product through these companies, or, if the alternative was employed, 
through any reorganized segment of them in which the other would have an 
interest,204 all with a view to raising a barrier between the dealings of ICI 
and DuPont.

5.6.3.1 Some general conclusions
The ICI case does not offer much guidance in jurisdictional matters. For 
clear-cut jurisdictional criteria one searches in vain. While the Court dis
played awareness of the Alcoa principle,205 it did not manifest that it had 
absorbed the underlying reasoning of Alcoa. Though the commission of 
acts within the United States became a basic element in the jurisdictional 
formula, the intricate task of localizing such acts was avoided. The signifi
cance of the ICI case lies far more in the Court’s decree. In molding the 
provisions of that decree, the Court performed a scrupulous balancing act 
considering, on the one hand, the necessity of reconstructing a restrained 
market condition, and, on the other, the limits of the power to regulate the 
affairs of alien defendants in foreign markets. This cautious approach is 
primarily evidenced by the fact that ICI was on the whole subjected to less 
stringent provisions than DuPont. But even here the prerequisites for issu
ing decrees to alien defendants, with respect to their behaviour in foreign 
markets, were either not stated or stated in a blurred fashion. So, for in
stance, the Court declared as to the British patents: “Our power so to regu
late is limited and depends upon jurisdicton in personam .. .”.206 Yet, in 
another instance it stated: “We are directing that these defendants take 
definite action to remove restraints of trade placed upon the commerce of 
the United States. This is done, not by reason of the fact that the Govern
ment has been able to ‘catch’ the defendants and to bring them within the 
jurisdiction of the court, but because their concerted act have, in part, been 
committed here and the result of their agreement has directly affected our 
trade and commerce.”207 What then is decisive for the limits of the power 
to decree? Is it personal jurisdiction, subject matter jurisdiction, both or 
neither?208

5.6.4 Sanib Corp. v. United Fruit Co.

In Sanib Corp. v. United Fruit Co.,209 Sanib, a producer of dehydrated 
banana powder and other banana products, brought suit against United 
Fruit, the largest U.S. importer of bananas. These two U.S. corporations 
had both erected dehydraton plants in Honduras, Sanib in 1937 and United 
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in 1946. Until 1946, United had provided Sanib with “reject bananas’’ — 
an essential factor in Sanib’s production — but from that time on, United 
basically refused to supply Sanib, even though it had ample stores avail
able, and thereby eliminated Sanib as competitor. (Sherman Act, Sections 
1 and 2).

1) The plaintiff sought treble damages (totalling over 3 mil. dollars). The 
nature of the action was regarded as civil, as sounding in tort.210

2) United refused to deliver rejects pursuant to a intra-enterprise con
spiracy between United and its subsidiaries, particularly one operating in 
Honduras.211 Assuming that the rejects were previously purchased from 
United’s banana plants in Central and South America (including Hon
duras), close parallels to the American Banana case emerge.212 In that case, 
as we have seen, the restraints of the United Fruit were localized to Costa 
Rica. Although the types of restraints in these two cases were different, 
there does not seem to be any reason for differentation for purposes of 
localization. The Court, however, thought otherwise: “The conspiracy and 
the acts in furtherance of it ‘were conceived, carried out and made 
effective’ partly in the United States and partly in Honduras’’.213 In what 
way the acts were performed in the United States or what criteria decided 
the localization of such acts, the Court did not disclose.

3) Subject matter jurisdiction was swiftly secured as, the Court concluded, 
“the ageement in the execution of which [the acts] were done, obviously 
was intended to and in fact did affect the interstate and foreign commerce 
of the United States.”214 Alcoa, thus, was found to be the pertinent 
analogue.215 American Banana was distinguished.216

The novelty in the case under review was that both interstate and foreign 
commerce were held to have been affected. On account of this, one would 
assume, the interstate commerce test could have been applied217 (providing 
it differs from the foreign commerce test). The Court, however, did not 
seek guidance in the interstate commerce case law, but limited its inquiries 
to the foreign commerce cases.218

4—6) Nothing of relevance to note.

5.6.5 U.S. v. R.P. Oldham Co.

In U.S. v. R.P. Oldham Co.,219 five U.S. corporations, three of their offi
cers and a U.S. subsidiary of a Japanese corporation were indicted for con
spiracy to restrain commerce in Japanese wire nails on the West Coast of 
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the United States. The defendants were allegedly engaged in an arrange
ment with all of the Japanese exporters of wire nails whereby wire rod was 
furnished only to such manufacturers of wire nails that supplied the co
conspiring exporters.220 These exporters in turn shipped the wire nails to the 
defendant U.S. importers among whom territories were allocated and pur
chases and prices designated with respect to the U.S. West Coast. As a re
sult, competition was thwarted and prices were stabilized. (Sherman Act, 
Section 1).

1) This was definitely a criminal action. The defendants were indicted. The 
Court also recognized that the Sherman Act, being a criminal statute at 
least in this instance, must as such be construed more strictly than a civil 
statute, as far as jurisdictional matters were concerned.221

2) A conspiracy, based upon one or more agreements, was formed, as the 
defendants contended, in Japan. Acts committed pursuant to the con
spiracy, such as the imposed restrictions on the supply of wire rod, the 
channelling of wire nails to the aforementioned Japanese exporters, would 
also clearly have to be localized to Japan. Other acts — market allocation, 
price designation, etc. — were on the other hand probably performed in 
the United States. In the view of the Court, however, the localization of 
acts was irrelevant: “[Assuming, arguendo, that the conspirancy at least 
‘has its situs’ in Japan and that most acts in furtherance of the conspiracy 
have been done in Japan, this does not deprive the court of jurisdiction 
... ” .222 Jurisdiction was, thus, to be based on other criteria, irrespective of 
where the acts were performed, or whereto they could be localized.223

3) Alcoa was followed anew, at least it so appears.224 Jurisdiction was ob
tained as the conspiracy was “alleged to operate as a direct and substantial 
restraint on interstate and foreign commerce of the United States.”225 The 
situs of the alleged act were, as we have seen, of no importance.

Three particulars are noteworthy here: a) Evidentiary difficulties were 
held not to divest a court of jurisdiction. Jurisdiction may be assumed on 
the basis of mere allegations.226 b) The restraint on commerce (not competi
tion) had to be direct, a requirement tantamount to the element in the inter
state commerce test (“in” commerce).227 The restraint on competition (the 
conspiracy) must have been implanted directly in the line of commerce be
tween a foreign country and the United States (foreign commerce).228 c) In 
addition, the restraint or affect on commerce must have been substantial. 
It is not clear whether it was an actual effect (as in Alcoa)229 or merely a 
relation (as in the interstate commerce test),230 that the Court hereby 
alluded to. Since Alcoa was not strictly adhered to — the requisite “intent” 
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was, for instance, passed over in silence — the lodestar of the Court has to 
be searched for elsewhere. While the cases cited, in support of the reason
ing, all concern foreign commerce, it seems as if the primary source of 
inspiration lay in the interstate commerce case law. (As to the accuracy of 
this, see supra at p. 57 ff.).231

5.6.6 In re Grand Jury Investigation of the Shipping Industry232

Here, the Government — in a pretrial phase — petitioned for a grand jury 
indictment,233 accusing over one hundred U.S. and alien shipping corpora
tions of violating, inter alia, the Sherman Act. Numerous subpoenas duces 
tecum were issued directing these corporations to produce various docu
ments for the use of the Grand Jury.234 Several of the served corporations 
filed a motion to quash (set aside) the subpoenas.

The shipping corporations allegedly entered into agreements and formed 
conferences, thereby instituting, among other things, deferred rebate 
systems, “fighting rates”, equalized rates for different lines, and exclusive 
agencies, with a view to eliminating competition in the shipping trade be
tween Mexican, Japanese and European ports (the “Cotton Trade”).235

1) This was clearly a criminal action.236

2) The agreements claimed to be illegal were concluded with respect to 
trade from ports in a foreign country to ports in another foreign country. 
Nothing was revealed as to where these agreements were entered into, and 
yet the Government contended that a few of them were either made, 
planned or signed in the United States and that certain agreements were ad
ministered from there. No specific assertion was made to the effect that 
acts in pursuance of the agreements were performed in the United States. 
However, the Government interposed that bookings were made for load
ings of cotton at Mexican ports and that other actions were taken from 
offices in the United States, maintained by some of the shipping lines. 
Thereby, the Government reasoned, at least parts of the agreements were 
carried out within the United States. Some of the meetings of the con
ferences were also alleged to have been held in the United States.237 Yet, the 
pivotal restraints were imposed on traffic outside the United States and on 
agents not located in the United States.

3) The jurisdictional question was whether the restraints “affected” the 
foreign commerce of the United States. Viewing the circumstance that 
American grown cotton may be transported from Arizona into Mexico in 
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the future and be shipped out of Mexican ports, that there may have been 
plans to that effect, and considering the'aforementioned contacts with U.S. 
territory, the Court reached an affirmative conclusion.238 However, the 
foreign commerce of the United States was “affected” only in the sense 
that there was a relation between the agreements and U.S. commerce — 
there were some contacts — and not in the sense that such commerce actu
ally had decreased (or increased) as a result ot the restraints, even though 
the Court noted a potential threat to that effect. Alcoa, as we can see, was 
not the guide. It is doubtful whether any other foreign commerce case 
was.239 This may be explained by the fact that the Court probably made a 
distinction between what was required in order to retain jurisdiction in a 
grand jury investigation, and what was required in a subsequent court 
proceeding. The Court seemed to have reasoned that, for a grand jury to 
acquire jurisdiction, the fulfillment of a more relaxed standard would 
suffice. This is because one of the functions of the grand jury is to ascertain 
whether the evidence presented would warrant jurisdiction, or, in the 
words of the Court: to determine whether “the agreements entered into by 
the shipping lines in the Cotton Trade do have a ‘substantial anticompeti
tive effect on our foreign commerce’.”240

4—6) Nothing of relevance.

5.6.7 The Continental Ore Case

In Continental Ore Co. v. Union Carbide Corp.,241 Continental Ore 
brought a treble damage action against Union Carbide, one of Union Car
bide’s subsidiaries and Vanadium Corporation of America. All parties in
volved were U.S. corporations. Continental alleged that it had been elim
inated from the vanadium business, inter alia, as a proximate consequence 
of Union Carbide’s restrictive practices in Canada. Specifically one of Car
bide’s subsidiaries, appointed as the exclusive wartime agent of the Cana
dian Government, had, as alleged, at the direct order of its parent, 
maneuvered Continental out of the Canadian market. Considering that the 
Canadian Government was, in some respects, engaged in the alleged acti
vities, the question arose, whether the acts of the Canadian subsidiary 
(which were attributed to Union Carbide) were shielded from the Sherman 
Act. The Court, relying on the Sisal case, did not think so. “As in Sisal”, 
the Court elucidated, “the conspirancy was laid in the United States, was 
effectuated both here and abroad, and respondents are not insulated by the 
fact that their conspiracy involved some acts by the agent of a foreign 
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government”.242 That some of the acts complained of occurred abroad was 
held immaterial.243

5.6.8 The Swiss Watch Case

U.S. v. The Watchmakers of Switzerland Information Center, Inc. briefly 
involved allegations of a broad combination and conspiracy engaged in since 
1931 by Swiss and U.S. manufacturers and sellers of Swiss watches and watch 
parts, including their trade associations, to restrict, eliminate and discourage 
the manufacture of watches and watch parts in the United States, and to re
strain United States imports and exports of such products.244

5.6.8.1 General background
Prior to 1931, the principal part of the Swiss watch industry (subsequently 
substantially all of it), primarily composed of thousands of small enter
prises specializing in the manufacture of a particular part or class of parts 
for watches and of companies assembling these parts into completed 
watches, organized itself in one of the following three associations: Federa
tion Suisse des Associations de Fabricants d’Horlogerie (“FH”), Ebauches 
S.A. (“Eubaches”) and L’Union des Branches Annexes de L’Horlogerie 
(“UBAH”).245

This reorganization of the Swiss watch industry, initiated and assisted 
partly by the Swiss Government, had its roots in the grave economic crisis 
which the Swiss watch industry experienced in the beginning of 1920. Pur
suant to the establishment of the three associations, which in itself was in
sufficient to solve the economic problems, these three entered into a series 
of agreements designed to encourage the export of complete watches rather 
than separate parts, and to protect and develop the Swiss watch industry by 
safeguarding it from foreign competition. Subsequently — in 1931 — the 
so-called Collective Convention was formed, an agreement renewed in 
1936, 1941, 1946, 1949, and in 1954. (The Collective Convention of 1949 
constituted the basis of the complaint).

The Swiss watch industry was at the time the largest producer of watches 
in the world and wholly self-sufficient as to watch parts and watchmaking 
machinery. It exported approximately 95 % of its production (more than 
half of all Swiss exports) and the United States was the largest single export 
market (95 % of the United States’ imports of watch products and 75 % of 
its import of watches, or 10 mil. units, came from Switzerland). Only 20 % 
of the watches sold in the United States were manufactured there. (U.S. ex
ports amounted to 200.000 units).246
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5.6.8.2 The alleged restraints
The alleged restraints had their origin in or occured as a direct or indirect 
consequence of the Collective Convention, which in substance provided 
that the signatories of the Convention were prohibited from a) exporting 
watch parts from Switzerland for manufacturing purposes except under 
very limited and controlled circumstances; b) manufacturing watches and 
watch parts outside Switzerland and from furnishing watchmaking machi
nery, tools, dies and models and other types of financial, technical and ma
nagerial assistance to watch manufacturers outside Switzerland; and c) 
dealing in watch products manufactured by persons other than signatories 
of the Convention.247 The Collective Convention was executed by 
Ebauches, UBAH and FH and each of their members including, e.g., Bulo- 
va, Benrus, Wittnauer-Geneva, Gruen S.A. (subsidiaries of U.S. corpora
tions with principally the same name) as well as Eterna A.G. (which con
trolled a U.S. subsidiary). Breaches of the Convention could be penalized, 
and violations of its provisions by any foreign affilate of the signatories 
could result in loss of membership. From time to time, complementary 
measures were allegedly taken and numerous agreements were made to ef- 
fectutate the Convention and to carry out its intentions. Thus, for instance, 
the United States parent companies of Bulova, Gruen and Benrus agreed to 
either limit of terminate their U.S. manufacture of watches and to buy 
watches and watch parts solely from Switzerland.248 To further restrict ma
nufacturing operations in the United States, the sale of Swiss watchmaking 
machines was severely limited, at times to non-existence. In the latter situa
tion, leases were made but only under very strict conditions.249 The Swiss 
associations executed “cartel agreements’’ with members of the British, 
German, anf French watch industries respectively, which in substance pro
hibited these from purchasing watch parts from any persons other than 
Convention signatories and from selling watch parts which they purchased 
or produced themselves.250 Exclusive distribution agreements were entered 
into between members of the Convention and their U.S. affiliates the main 
object of which was to prohibit watch exports from the United States and 
watch imports from any country other than Switzerland. Dealers in Swiss 
watches not adhering to the regulations or acting in non-conformity with 
FH, were blacklisted and ultimately boycotted by FH members and their 
affiliates, although the U.S. affiliates frequently disregarded the lists?51 
(Sherman Act, Section 1.)

5.6.8.3 An analysis
The complaint was filed in New York in 1954252 against, inter alia, the fob 
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lowing: FH, Ebauches, Eterna A.G. and Montres Rolex S.A. (also a Swiss 
corporation) together with their U.S. subsidiaries, Gruen S.A. and the 
U.S. parents of Gruen S.A., Bulova and Benrus; Wittnauer-Geneva; the 
American Watch Association and eleven other American corporations.253 
In addition, a multitude of American Swiss (and other alien) corporations 
were named as co-conspirators. (Sherman Act, Section 1.)

1) Procedurally the action was civil. The Government did not request that 
the defendants be punished, but that they be perpetually enjoined from 
maintaining the combination and that steps be taken to sever relationships 
with the Swiss watch industry in order to relieve the burdens on U.S. com
merce. To accomplish this, meticulous decrees had to be modelled, as we 
shall see below. Whether the action schould be characterized as civil or re
gulative from an international law point of view, the Court did not discuss; 
nor did it discuss the relevance of such characterization.254

2) The Court established that many of the acts of the defendants in 
furtherance of the Collective Convention took place in the United States 
without, however, specifying them. In addition, it claimed that some of the 
agreements, again without specification,255 were entered into within the 
United States where they were unlawful. It is probable that the Court was 
alluding to, for instance, the restraining and curtailing of manufacturing 
operations in the United States, the exclusive distribution agreements con
taining such promises as not to export from the United States and not to 
deal outside an allocated territory, and the blacklists circulated in the 
United States and held to be binding upon the American defendants.

The Collective Convention itself and the bulk of the agreements con
cluded in pursuance of it, clearly, had their situs in Switzerland or else
where outside the United States (the “cartel agreements”, some of the leas
ing agreements pertaining to the watchmaking machinery, etc.). Further
more, most of the acts in furtherance of these agreements were surely per
formed outside the United States.

Nevertheless, a significant part of the acts (were not) localized, as, for 
example, the refusal to sell watchmaking machinery of a certain kind, the 
undertakings of the Swiss (British, German and French) watch industries 
not to sell or resell watch parts, or to do so only to each other, to purchase 
such products solely from each other, to refrain from giving manufactur- 
iftg assistance, etc. to third parties and only to sell watch products to a cer
tain U.S. distributor. Once again the issue was raised, but never really at
tended to, whether the act of refraining from performing certain acts, 
which otherwise might have been performed and might have been so in the 
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United States, can under any circumstances, be localized to the United 
States, provided the passivity is solely on the part of alien corporations.256

3) Subject matter jurisdiction was acquired with respect to all of the activi
ties of defendants,257 irrespective of the localization of the acts committed, 
on the laconically stated ground that the agreements and actions taken pur
suant to these “substantially affected” or operated as a direct and substan
tial restraint on, or merely “affected” United States trade and commerce, 
interstate as well as foreign.258 The Collective Convention, the Court 
added, “was intended by the defendants to and did affect and relate to” 
the operations of U.S. corporations in the United States imports, exports, 
sales, use and distribution of watch products.259 It was “directed towards” 
the United States.

The jurisdictional criteria summarized seem to resemble those of Alcoa 
— intended to affect (or directed towards) and did (substantially) affect 
United States commerce — with two reservations: a) It is uncertain whether 
“affect” was meant to denote actual effect or merely a relation (between 
the restraint and U.S. commerce).260 As quoted above, the Convention did, 
as the Court’s formulation was, both “affect” and “relate to” U.S. com
merce. The fact that these two notions were held separate, indicates that by 
“affect” actual effect was suggested. On the other hand, no inquiries were 
made as to which “actual” effect the restraints had on U.S. imports, ex
ports, etc.261 b) Both interstate and foreign commerce were affected in the 
instant case (in Alcoa, merely foreign commerce). This brings forth the 
previously discussed problem regarding whether the interstate commerce or 
foreign commerce test shall take precedence, assuming, of course, that they 
are distinct.262

4—5) The arrangements devised by the defendants and the activities in 
pursuance thereof, were subject to a legal scrutiny which in all essentials 
corresponds to that employed in any domestic case.263 Thus, what would 
have been a per se offense in a domestic case, was treated as such in this 
case as well. Moreover, the fact that some defendants were foreigners, did 
not particulary concern the Court. All defendants were measured with the 
same legal yardstick.

6) An initial final judgment was entered in the beginning of 1964. While 
appeals to the Supreme Court were pending, the Swiss and the United 
States governments carried on negotations regarding the provisions of the 
judgment. These negotiations, in which the Swiss Government urged that the 
provisions be modified, resulted in a renewed hearing before the District 
Court, where modifications agreed upon by the two governments were sub
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mitted.264 The remaining defendants concurred in the proposed changes, 
consented to a dismissal of their appeals and waived their rights to appeal 
the modified judgment. The “Modified Final Judgment” was entered on 
February 3 1965,265 the core of which were the following revised para
graphs, which provided that nothing in the judgment were to be deemed to 
prohibit “any defendant”, FH member or any other person from:

(1) Performing any act in Switzerland which is required of it under the law 
of Switzerland;
(2) Refraining from any act in Switzerland which is illegal under the law of 
Switzerland;
(3) Taking any joint or individual action, consistent with the applicable 
law of the nation where the party taking such action is domiciled, to com
ply with conditions for the export of watch parts from Switzerland estab
lished by valid ordinances, or rules and regulations promulgated there
under, of the Swiss Government;
(4) Taking any joint or individual action required by the scheme of regu
lation of the Swiss watch industry based on Article 31 bis of the Swiss Con
stitution, with respect to imports of watch parts into Switzerland other 
than from U.S. companies;
(5) Advocating the enactment of laws, decrees or regulations or urging 
upon any Swiss governmental body, department, agency or official the 
taking of any official action;
(6) Furnishing to the Swiss Government or any body, department, agency 
or official thereof, its independent advice or opininon when requested to 
do so.266

In the same section a new paragraph was inserted, Subsection (L), stipulat
ing that the Swiss Government, or any of its agencies, should not, in any 
regard, be limited or circumscribed in its sovereign right and power, es
pecially in matters pertaining to its domestic or foreign commerce or to the 
making and application of regulations with respect to the watchmaking in
dustry or any part thereof.267 Another provision in the initial judgment en
joining membership on boards and committees taking actions (or omitting 
to take actions) when the action (or omittance) is contrary to or inconsi
stent with any of the terms of the judgment and ordering FH to issue re
gulations, coupled with penal provisions, that would prohibit its members 
from engaging in activities prohibited by the judgment, was ultimately de
leted.268 A broad and sweeping section in the initial judgment which, in 
substance, enjoined FH and Ebauches from enforcing, performing or re
newing any provision of the Collective Convention that restricted any 
signatory from producing, selling, exporting, purchasing or importing 
watch products from a non-signatory, or from furnishing aid to any person 
outside Switzerland engaged in such business, was altered so as to be 
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applicable to provisions in the Convention (or in “the cartel agreements’’) 
only to the extent they restricted U.S. imports or exports, production, 
distribution or sales within the United States of the named products.269 
Other provisions were likewise confined to be applicable only insofar as 
they related to United States domestic or foreign commerce,270 or simply 
narrowed down to comprehend only the actual defendants or some of 
them.271

A motivating factor for these modifications was, inter alia, the expecta
tion that they would be advantageous from the standpoint of American 
foreign policy.272 For there was a threat, as the Swiss Government appear
ing as amicus curice pointed out at the last hearing on these modifications, 
that the judgment in its initial form would intrude upon the sovereignty of 
Switzerland and vital Swiss concerns with respect to its watch industry, a 
vibrant part of the Swiss economy.273 (As an ultima ratio regum, the repre
sentatives of the Swiss Government threatened to take the case to the Inter
national Court of Justice in the Hague). As the Court itself remarked, the 
modifications would “prevent any situation from arising such as occured 
in other litigation in the past when there was belivied to be a possible con
flict between a decree of a United States court and the sovereignty of a 
foreign nation’’. (Citing the ICI case and its aftermath, the British Nylon 
Spinners case.274

5.7 Summary of Alcoa and its aftermath

Alcoa,215 and many of the cases that followed, deviated from the early case 
law and took a new jurisdictional course. New jurisdictional criteria were 
invoked. The traditional place of the wrong rule was substituted for the 
“intent to affect and did affect” formula. This is the general picture. A 
more detailed scrutiny reveals that traditional notions were not so easily 
wiped out, and when they were, they were not replaced by a consistent and 
coordinated set of new notions. (The method of examination remains un
changed, see supra p. 65 and 78).

1) Any characterization of an action was made strictly within the frame
work of domestic procedural or substantive legal principles without regard 
to the international law aspects of the cases, with the possible exception of 
Alcoa.216 No court seems to have recognized that a connection between the 
character of a suit and international law may exist. (Compare the summa
ry, supra p. 79).

2) Where, by chance, restraints were localized, it was done in a conclu- 
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sionary fashion and coupled with a very scantily worded reasoning. (Com
pare supra p. 79). True, to the extent that the localization process loses its 
function (as it probably did in Alcoa216) one cannot except a different 
order. But even in those cases where this process was maintained, the lack 
of a thorough and systematic localization is evident.

3) Notwithstanding the manifest impact of the Alcoa formula — intent to 
affect and did affect — upon the jurisdictional thinking of subsequent 
courts, Alcoa was not strictly adhered to. On the contrary, the general im
pression given is that the principle basis for jurisdiction shifted from case 
to case — i.e., the jurisdictional criteria varied — and that confusion ac
companied the jurisdictional reasoning.

Thus, in at least two of the cases following Alcoa (National Lead and 
Continental Ore)111 each of which were reviewed by the Supreme Court, the 
situs of the restraint was still held decisive for issues of jurisdiction (the 
restraint was “effectuated” or “acts were done” both in the United States 
and abroad).278 These decisions rested on Sisal219 rather than on Alcoa. (See 
also the ICI case, supra p. 98).

Practically all of the cases have required that U.S. foreign commerce be 
affected, so as to make the Sherman Act cover the restraints. While some 
courts merely required “affect”,280 others spoke of a U.S. commerce that 
has been “deleteriously” or “substantially”281 affected, others again 
sought a “direct and influencing effect”282 or a “direct and substantial re
straint”283 on such commerce. The diversities in the expressions used may 
at first sight seem slight; substantial or deleterious may after all connote 
the same status. If the change of modifiers is of minor significance, the fact 
that the term “affect” (or “effect”) was understood differently from case 
to case has to be given more serious consideration. While National Lead, 
In re Grand Jury Investigation and the Swzss Watch case seemingly equated 
“affect” and nexus or relation, other cases, such as Alcoa, General Elec
tric and Sanib, used the word “affect” in a result-oriented sense, i.e., to 
imply an actual effect upon United States trade.284 However, the courts 
never made a close inquiry into the actual effects on U.S. trade (at least no 
such inquiry has been presented).285 The requisite “intent”, advanced in 
Alcoa,™ was strictly applied only in the Swiss Watch case,287 General 
Electric™ and Sanib.™ In these instances, “intent” has. merely implied 
that the defendant khew or should have known that U.S. foreign trade ac
tually was affected. Other cases have not, at least not explicity, required an 
intent (National Lead, Continental Ore, Oldham, Timken and In re Grand
Jury Investigation).™ This divergency cannot be explained, as has occa
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sionally been done in the doctrine, by the fact that the latter cases referred 
to solely involved U.S. corporations, while Alcoa and the other cases 
involved alien firms,291 inasmuch as both Sanib and the Swiss Watch 
case subjected alien as well as U.S. corporations to the same requisite 
intent.292

4—5) As in the early case law, the substantive antitrust rules have been 
applied coexistensively to U.S. and alien corporations, irrespective of 
whether there were other foreign elements involved in the case, or not.

6) If the jurisdictional criteria laid down may seem obscure and the reason
ing in support of jurisdiction scantily worded, the remedies as outlined in 
the final decrees have, on the other hand, generally been elaborately and 
cautiously moulded, particularly as regards alien firms and their future 
management in the country of their creation as well as in other countries, 
including the United States. Attention has, in this respect, been paid to the 
laws in force in foreign countries, whereby, in some instances, a “saving 
clause” has been attached to the final decrees to “save” a corporation 
from being caught between the conflicting laws of two or more countries 
(see, e.g., General Electric, the ICI case and the Swiss Watch case).293

Moreover, the individual provisions in the final decrees have been care
fully formulated, in what seems to be a constant awareness of the limits of 
the powers of United States courts to interfere in the policies of other 
countries, to direct persons outside the United States to conduct their busi
ness in accordance with a desired model, and to punish them for acts 
“committed” outside the United States; an awareness, in other words, of 
the policy clashes in the international sphere that may result and of possible 
international law principles regulating these issues. (The ICIand the Swiss 
Watch cases are good examples of this).294

Thus, what may seem as an absence of express international law consi
derations in the jurisdictional reasoning, accompanying the courts’ as
sumption of subject matter jurisdiction, has partly been remedied — if 
remedied it should be — when the final decree has been designed. It may 
well happen, in the course of this approach, that a court, having secured 
jurisdiction, finds itself completely unable to issue orders or injunctions of 
any kind, for purposes of curing market conditions, due to considerations 
of the aforementioned nature. Under such circumstances, is it expedient to 
aquire subject matter jurisdiction in the first place? Should not the whole 
set of international law considerations be invoked already when subject 
matter jurisdiction is assumed. Although Alcoa195 contains such consider
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ations in an early phase, the other cases, however, are silent and have 
essentially resorted to a mechanical application of jurisdictional formulae.

5.8 Recent case law

5.8.1 Pacific Seafarers, Inc v. Pacific Far East Line Inc.296

In this fairly recent case, Pacific Seafarers, Inc. and Seafarers, Inc. (here
inafter “PSI”), two U.S. corporations operating United States flag vessels, 
manned by American crews, instituted a suit for treble damages against 21 
American shipping lines, and two conferences to which these lines belonged, 
for being engaged in a conspiracy to destroy plaintiff’s business of carrying 
cement and fertilizer cargoes from Taiwan and Thailand to South Viet
nam. The South Vietnamese imports were financed (but not owned or di
rectly arranged) by the U.S. government — through the Agency for Inter
national Development (AID) — provided, inter alia, that at least half of 
the financed cargo was shipped under U.S. flag. Transportation was also 
paid for by AID when the shipping was done by American-flag vessels. The 
defendants — competitors for this business — allegedly first sought to 
erect legal barriers to prevent PSI from aquiring the business, and when 
they failed in that endeavor, they dropped their prices and subsequently 
drove PSI out of the market (Sherman Act, Sections 1 and 2).

1) The question of characterization and its relevance was not considered. 
The impression is given that the Court, though aware of the international 
implications involved in the case, did not attach significance to the 
character of the suit as a basis for consideration of such implications.297

2) The defendants’ decision to drop prices was taken at a conference meet
ing held in the United States. Other acts, committed prior to that meeting, 
occurred outside the United States. All of the agreements and activities 
complained of were effectuated outside the United States, more specifical
ly, in the flow of shipping commerce between Taiwan, Thailand and South 
Vietnam. The Court, however, did not reflect upon these matters; no inde
pendent significance was attached to the place of performance.298

3) Relying on the decisons in Alcoa, Timken, ICI, Sisal, and other foreign 
commerce cases, the defendants urged that their conduct was not subject to 
the Sherman Act, since there was no substantial effect on United States 
commodity imports or exports, or transportation to or from the United 
States. The defendants were, in their view, not engaged in United States 
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foreign commerce, nor had any part of their activity affected United States 
foreign commerce.299

The Court, unable to agree with the defendants, advanced various elabo
rate reasons. At the outset, the Court stipulated the premise that U.S. 
foreign commerce could not be restrained unless the plaintiffs were 
engaged in such commerce. Having found that the sale of American flag 
shipping services to foreigners itself was a form of United States foreign 
trade, on the ground of its “substantial and on-going nexus” to the United 
States,300 the Court went on to examine the remaining criteria for subject 
matter jurisdiction. Mindful of the limits that the principles of inter
national law may set on the exercise of jurisdiction under the aegis of the 
Sherman Act,301 the Court expounded: “If [the antitrust policy]cannot ex
tend to the full sweep of American foreign commerce because of the inter
national complications involved, then surely the test which determines 
whether United States law is applicable must focus on the nexus between 
the parties and their practices and the United States.”302

“Nexus” again was the keyword. This requisite was availed of in two 
phases. In the first, it was used to ascertain whether the trade in which the 
plaintiff was engaged, generally could be said to have such contacts with 
United States as to be characterized as U.S. foreign commerce (see above). 
Here, in the second phase, the question was rather, whether the United 
States has such significant interest (so-called American characteristic), in 
the specific market at issue, as to uphold an application of the Sherman 
Act. The Court by defining the market as involving the transportation of 
AID-financed cargoes, as entirely a product of the United States policy of 
subsidizing its merchant marine, a market in which this AID policy was a 
conditio sine qua non and where all participating parties had to be Ameri
can (see above), a market, thus, where the American characteristic was 
dominant, found no hindrance in concluding that the requisite nexus was 
present.303 The specific market was furthermore deemed to be within the 
province of American concern,304 on the ground that it was regulated by 
U.S. law implemented by AID.305

It appears that Alcoa was disregarded. Assuming that “nexus” was a sy
nonym of “affect”, then actual effect was unnecessary. “Intent to affect”, 
the Court surmised, meant nothing other than that persons are presumed 
to intend the natural consequences of their actions. Therefore ,the 
“intent” test had to be “supplemented” by more useful objective criteria, 
such as American contacts and nexus.306

Within the realm of the requisite nexus, the Court considered any signifi
cant American interest in the specific trade restrained, not merely “the 
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mechanical circumstances of effect on commodity exports or imports”.307 
What exactly is significant and what is not, is, it seems, to be determined 
on a case-by-case basis.

4—6) Nothing of relevance.308

5.8.2 The Occidental Petroleum Case

In Occidental Petroleum Corp. v. Buttes Gas & Oil Co.,309 a suit for treble 
damages and an injunction was brought by “Occidental” against “Buttes” 
and others. All parties involved were American corporations (or officers of 
such) in the oil business. Defendants were charged with instigating an inter
national dispute over sovereign rights to a portion of the Persian Gulf — 
allegedly covering the richest area of the plaintiffs’ concession — by having 
“induced and produced” foreign governments (or instrumentalities of 
such) to take various actions, with the end-result that the plaintiffs were 
forced to abandon their oil rights. (Sherman Act, Sections 1 and 2).

1) While the Court, no doubt, characterized the action as one sounding in 
tort containing only civil (private) remedies,310 it seemingly did not consider 
whether the characterization was of any moment from an international law 
standpoint.

2) All acts complained of were obviously performed outside the United 
States (the plaintiffs did not contend otherwise).311 The Court’s attitude to
ward the place of performance was, however, one of total indifference, at 
least as far as jurisdictional matters were concerned.

3) Subject matter jurisdiction was conferred with express reference to the 
antitrust doctrine and, in particular to von Kalinowski, who, in reviewing 
the foreign commerce case law, concludes that “[t]he better view would 
seem to be that any effect that is not both insubstantial and indirect will 
support federal jurisdiction”.312 On the ground that the defendants alleged
ly interfered313 with the plaintiffs’ business of extracting oil and importing 
it into the United States, the Court found a “direct” effect on U.S. foreign 
commerce, an effect in itself sufficient to justify jurisdiction.314 The defen
dants’ assertion that the effect must be one that is “substantial[ly] anti
competitive” was rejected, as resting on a misinterpretation. “Substantial 
anti-competitive effect”, the Court explained, is a prerequisite to substan
tive violations, not an element of jurisdiction.315

4—6) The case was dismissed on other grounds. (The act of state doctrine 
was invoked.)316

115



5.8.3 Todhunter-Mitchell

Todhunter-Mitchell & Co., Ltd. v. Anheuser-Bush, Inc?xl involved, inter 
alia, a territorial restriction imposed by the defendant Anheuser-Bush — 
the largest beer-brewer in the United States — on its authorized wholesalers 
located in Miami and New Orleans. The plaintiff Todhunter-Mitchell, a 
Bahamian corporation and a strong competitor to defendant’s only whole
saler in the Bahamas (Bahama Blenders), had for a period of time at
tempted to purchase a particular brand produced by Anheuser-Busch, but 
was repeatedly refused delivery. Therefore, price competition in the sale of 
the particular brand was eliminated and the continued monopolistic posi
tion of Bahama Blenders was assured. (Sherman Act, Section I).

1) Plaintiff sought injuctive relief and treble damages. (A private action — 
civil remedies.)318 The case is silent as to any other relevant aspects.

2) There were no explicit agreements concluded between Anheuser-Busch 
and its wholesalers with respect to the refusal to deal with the plaintiff, but 
only the “unequivocal and emphatical” directives from Anheuser-Busch 
and the wholesalers’ compliance with these directives. The directives, no 
doubt, must be localized to the United States, but where shall the acts com
mitted in accordance with these, i.e., the refusals to deal be localized? Is a 
refusal to be localized to the country of the corporating refusing or that of 
the corporation being refused?319 While this may seems problematic, the 
Court did not hesitate in determining that the “conspiracy” implied acts 
done in the United States and not in a foreign jurisdiction.320

3) Again, as in Occidental, von Kalinowski was referred to.321 The formula 
of ”an effect not both insubstantial and indirect” was held to be control
ling. A territorial restraint was imposed by the defendant which “directly 
affected” the flow of the defendant’s beer out of the United States and the 
Bahamas.322 Alcoa was cited but not strictly followed.323 America Banana 
was distinguished: the place of performance was within the United States. 
An impact within the United States and upon its foreign trade was found in 
the case under review, but not in American Banana.™

4—5) No distinctions.325

6) An injunction was granted enjoining the defendant from restraining any 
of its wholesalers from selling the defendant’s products on customary and 
nondiscriminatory terms to the plaintiff. Damages were awarded.326
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5.8.4 Fleischmann Distilling

In Fleischmann Distilling Corp. v. Distillers Co. Ltd.,311 United States 
distributors of imported Scotch whiskey brought an action against a British 
distiller and two of its wholly-owned British subsidiaries (“Distillers”) af
ter having been replaced as Distillers’ exclusive distributors. The complaint 
alleged that Distillers had required the inclusion of unreasonably short 
terms (the longest was two years) and short notices of termination (60 days 
up to three months) in the distributorship agreements between the plain
tiffs and Distillers. These provisions, the palintiffs claimed, were compo
nents of a larger scheme to restrain trade in the U.S. market through price
fixing, monopolizing, etc. (Sherman Act, Section 1.)

1) This again was a private action. The court did not discuss the character 
of the action from an international law viewpoint.

2) The larger conspiratorial scheme was very vaguely defined, and conse
quently, it was not and could not, be localized. Its alleged instruments,the 
agreements and their specific provisions, however, as the Court acknowl
edged, had their situs in the United Kingdom: they were executed and per
formed there as far as the British corporations were concerned (their 
brands were sold fob United kingdom ports), payment was made and title 
to the goods passed in the United Kingdom. Moreover, the ageements ex
pressly provided that they were to be governed by the law of England. 
These factors, however, were held irrelevant with respect to subject matter 
jurisdiction.             3************

3) Reading the complaint in the light most favorable to plaintiffs, the
Court noted that the production and distribution of Scotch whiskey em
bodied a “continuous stream of commerce among the States and with
foreign nations” and that the “acts, practises, contracts, combinations,
and conspiraces .. . occurred in or directly affect commerce among the
States and with foreign nations”.328 The intent requirement in Alcoa329 was
held to be satisfied by the rule that a person is presumed to intend the natu
ral consequences of his actions.330 In the instant case the intent to affect
U.S. commerce, the Court concluded, was inferrable from the assignment
of exclusive distributorship rights in the United States.

4—6) There were no distinctions made between U.S. and alien corpora
tions. Nor was any distinction made as to which substantive rules should
apply in foreign commerce cases as opposed to domestic cases.331
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5.9 Summary of the recent case law

The principle according to which the place of performance controls juris
diction, a principle once introduced in the foreign commerce field in Ame
rican Banana,332 seems to have been forever done away with. The sole rem
nant from the early case law is the stipulation that subject matter jurisdic
tion must rest on a nexus between the restraint alleged to be illegal and U.S. 
commerce, whether foreign or interstate.333 Alcoa,334 which initiated this 
new development, is in this sense still very much alive and, consequently, 
the process of localizing acts has been given less significance. Other aspects 
of Alcoa and the cases following immediately thereafter, such as the 
courts’ position as regards characterization of the action, substantive legal 
principles in cases with domestic contra foreign elements (corporations) 
and the modelling of the remedy, as summarized supra p. 110 ff.), are equ
ally pertinent in the context of the recent case law.

The foreign commerce formula applied in Alcoa, is, however, if con
strued strictly, slowly fading away. New formulae have been developed, 
partly inspired by the interstate commerce case law, partly by statements in 
the doctrine based on a review of the foreign commerce case law from 
American Banana onward.335 Apart from Pacific Seafarers,336 the recent 
cases seem to have assumed jurisdiction when the particular restraint at is
sue is either “in”, “directly affecting” or “substantially affecting” 
United States foreign or interstate commerce. Assuming that “in” and 
“direct” both imply an immediate nexus to United States commerce (see 
supra p. 38 f.), that they are therefore, in this regard, substitutes,337 the for
mula adds up to one which , at least formally, corresponds exactly to the 
formula applied in the interstate commerce case law, namely “in or sub
stantially affecting” interstate commerce. Upon a closer examination it be
comes clear that the correspondence is not merely formal. The component 
“in” is accordingly interpreted to mean that the restraint is directly related 
to U.S. commerce in that it is applied to the flow of goods and services be
tween the United States and foreign countries (see Occidental, Todhunter- 
Mitchell and Fleishmann, where the restraint was directly applied to the 
flow of oil, beer and whiskey respectively).338 The other component, “sub
stantially affecting”, comes to the fore when the restraint is not “in” com
merce but still has a sufficient nexus to such commerce, irrespective of, 
however, whether commerce has increased or decreased due to the re
straint. (See supra p. 41 f.).

The incongruity with Alcoa is plain.339 True, it might be argued that the 
requisite “intent” in Alcoa is a paraphrase of “directly affecting” (or vice 
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versa) and that in order to establish whether a restraint directly affects U.S. 
commerce one must inquire about the intent of the defendants. Yet that 
would be to overlook the fact that “intent” in Alcoa was related to actual 
effects upon United States exports or imports (the non-existence of which 
was to be proved by the defendants). Here, the question is merely whether 
the restraint has an immediate nexus — is to be directly applied to U.S. 
commerce. The jurisdictional criteria in Alcoa were result-oriented, while 
here a mere nexus is sought.

Looking back at the four approaches to the possible interpretations of 
the jurisdictional limits of the antitrust laws outlined above (p. 57 f.), it 
seems as if the development has slowly moved from the first approach, 
where a foreign commerce test was conceived which was separate from the 
interstate commerce test, to the second or fourth approach, where the 
foreign commerce test was envisaged as being identical with the test applied 
in interstate commerce case law. In the first approach, international law 
considerations were considered to be silently incorporated in the foreign 
commerce test itself, while in the second or fourth, these considerations 
were to be held separate from the test and to be brought forward in a sec
ondary stage, either because the law made that a condition for jurisdiction 
or as a result of the courts discretion. The foreign commerce test has, in 
other words, after having been a specific test with individual standards, 
gradually adopted the guise of the interstate commerce test. This fusion, 
one would think, should have produced a balance consisting of the inter
national law considerations, formerly implanted in the foreign commerce 
test. But when examining the recent case law, one finds that the courts 
assume the jurisdiction without any discussion of the possible implications 
of international law. Here, apparently, none of the approaches mentioned 
apply.

Unaffected by these conclusions is Pacific Seafarers, a case which lives a 
life of its own. There the court avoided the “mechanical circumstances of 
effect”340 — though the rationale behind this is somewhat unclear341 — and 
based its jurisdiction on a set of American characteristics (factors tying the 
American interest to the trade involved), which taken together constituted 
a sufficient nexus. Furthermore, in Pacific Seafarers international law 
aspects were interwoven into the court’s search for American characteris
tics, as compared to interests of other nations.
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5.10 The Timberlane case, an innovation

In a sense Timberlane Lumber Co. v. Bank of America^" has all the neces
sary qualities, as Alcoa once had,343 to become the foremost precedent in 
the foreign commerce field. For in Timberlane, an entirely new approach is 
introduced pursuant to a thorough analysis of the foreign commerce case 
law and the concomitant commentaries in the literature. The shortcomings 
of the earlier case law, in particular the lack of attention paid to the inter
national complications, could thereby, the court believed, be rectified.

The facts, as alleged, can be summarized as follows:
Timberlane, an experienced U.S. corporation in the lumber business, 

had recently entered the Honduran market in search of sources of lumber, 
and had invested considerable sums in realizing its intentions.

A Californian corporation, Bank of America, and its wholly owned sub
sidiary — operating a branch in Honduras — as well as several employees 
of the Bank, conspired to prevent Timberlane from milling lumber in Hon
duras and exporting it to the United States, thereby maintaining control of 
the Honduran lumber export business in the hand of a few individuals 
backed by the bank.

Steps were taken in order to paralyze the Timberlane’s operations in 
Honduras. Thus, court orders were obtained, partly under false pretenses, 
which involved the arrest and imprisonment of one of Timberlane’s man
agers and which, through means of an embargo, precluded sales of Tim
berlane goods.
1) The case was brought to court by private parties — among them Tim
berlane — claiming damages and alleging violations, inter alia, of Sections 
1 and 2 of the Sherman Act. The action was one sounding in tort, hence 
civil. A civil violation of the antitrust laws was at hand. According to the 
Court the antitrust laws were of a civil nature, in this instance.344

However, there is no reason to stress the characterization given by the 
Court, since it merely discussed the characterization from a domestic, pro
cedural angle and not in an international law context.345
2) The Court found that most of the activity, covered by the complaint, 
took place in Honduras.346 The defendants activities included the induce
ment of Honduran courts and authorities to produce court orders crippling 
Timberlane’s operations, to arrest and imprison Timberlane’s manager in 
Honduras and to cause a temporary, complete, shutdown of Timberlane’s 
business in Honduras. The Court also surmised that the most direct econo
mic anticompetitive effect was on Honduras. The whole conspiracy, how
ever, including the aforementioned activities, which lead towards the pre
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vention of Timberlane’s milling lumber in Honduras and exporting it to the 
United States, may have been directed from the United States, according 
the Court.

Still, the attention paid by the Court to the localization process was inci
dental. As will be seen below, the Court attached no independent signifi
cance to the fact that most of acts complained of were carried through in 
Honduras, which is also reflected in the casual way in which the Court 
localized the acts, the effects and the conspiracy.347

3) When it came to establishing the jurisdictional criteria, the Court elabo
rated at considerable length, an analysis that encompassed many of the 
commentaries in the doctrine as well as the relevant case law. Analysing the 
commentaries and the precedents, the court acknowledged that there is 
some extraterritorial jurisdiction under the Sherman Act, that the Sherman 
Act may reach activities of aliens as well as American citizens in other 
nations.348 But the Act is not all-embracing. There is a point, the Court rea
lized, at which the interests of the United States are too weak and the 
foreign harmony incentive for restraint too strong, to justify an extraterri
torial assertion of jurisdiction.349 As the statutory terms themselves are 
much too imprecise to provide guidance and since no definition, in the 
Court’s view, is supplied by international law, the task falls upon the 
courts to determine what that point is. The Court concluded, however, that 
thus far the courts of the United States lack the necessary consensus on the 
limits of jurisdiction and therefore offer no definite directives. Likewise, 
the opinions of the commentators are too multifarious.

Although taking due notice of the views of the courts and the commenta
tors,350 the Court moved along its own path. It found the frequently pro
posed effects test to be poorly defined, unclear and incomplete. Incom
plete, the Court reasoned, mainly because it fails, at least expressly, to con
sider the interests of other nations involved, as much as it fails to take into 
account the full nature of the relationship between foreign actors and the 
United States.351 The concern for other nations and their citizens, and for 
international notions of comity and fairness, requires an explicit articula
tion. The application of mechanical tests such as “direct and substantial ef
fects” does not suffice.

To remedy this imperfection the Court introduced a tripartite analysis.352 
In the first part of the analysis the Court asked: Is the alleged restraint 
covered by the Sherman Act, that is, does the Court have subject matter ju
risdiction? Here the Court found it sufficient to require that there be some 
effect — actual or intended — on American foreign commerce in order to 
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legitimately exercise subject matter jurisdiction under the antitrust laws. The 
first question is simply: Does the alleged restraint affect, or was it intended to 
affect, the foreign commerce of the United States? In the second part of the 
analysis the stated question is: Is the effect of such a magnitude so as to pre
sent a cognizable injury to the plaitiffs and, therefore, a civil violation of the 
antitrust laws. Finally, there is the additional question, unique to the interna
tional setting, of whether United States interest and concern — including the 
magnitude of the effect on American foreign commerce — is sufficiently 
strong, vis-a-vis those of other nations, to justify an assertion of extraterrito
rial authority. The problem here is, the Court reasoned, not whether any of 
the sections in the antitrust laws applies to the alleged restraint, but rather if, 
as a matter of international comity and fairness, the extraterritorial jurisdic
tion of the United States, already given in the first analysis, should be as
serted to cover the restraint.353 What the Court really suggested was an evalu
ation and balancing of the relevant considerations in each case, a weighing of 
interests in an international context.354

The elements to be weighed included the degree of conflict with foreign 
law or policy, the nationality or allegiance of the parties and the locations 
or principal places of business of the corporations involved, the extent to 
which enforcement by either state can be expected to achieve compliance, 
the relative significance of effects on the United States as compared with 
those elsewhere, the extent to which there is an explicit purpose to harm or 
affect American commerce, the foreseeability of such an effect, and the re
lative importance to the violations charged of conduct within the United 
States as compared with conduct abroad. By evaluating these variables, 
conflicts due to differences in law or policy or national interests, could be 
provided against, the Court presumed.

Applying the tripartite analysis in the case at hand, the Court first con
cluded that the Sherman Act in fact covers the resraint complained 
of: “The Sherman Act is not limited to trade restraints which have both a 
direct and substantial effect on our foreign commerce. Timberlane has al
leged that the complained of activities were intended to, and did, affect the 
export of lumber from Honduras to the United States — the flow of United 
States foreign commerce — and as such they are within the jurisdiction of 
the federal courts under the Sherman Act.”355 The Court thus established 
subject matter jurisdiction. Secondly, the magnitude of the alleged effect 
was, such as to appear to be sufficient to state a claim of civil Violation of 
the Sherman Act. Reaching the third part of the analysis, the Court noted 
that most of the acts complained of took place in Honduras, although the 
conspiracy as a whole might have been directed from the United States, 

122



and that Honduras was probably the country most directly affected by 
these acts.356 Since, however, no comphrensive analysis of the relative con
nections and interests of Honduras and the United States was presented in 
the lower court, the case was remanded without further inquiries.

5.10.1 Some conclusions
In entirely separating the jurisdictional formula applied from the interna
tional law considerations — notions of comity and fairness — attended to 
in this case, the approach introduced by the Timberlane court implies a 
marked contrast to earlier case law. Going back to Alcoa,351 for instance, 
one finds that the court there first discussed the influence of principles of 
international law upon the case, and then formulated the foreign com
merce test that should govern the jurisdictional issue (the “intent and ef
fect” formula), with special regard paid to these principles. In the General 
Electric case, again, a wholly different solution was presented when design
ing the remedy in order to avoid a conflict of interests.358 As the instant 
court fully recognized, the American courts have often, in fact, displayed a 
regard for comity and the prerogatives of other nations.359 This regard has, 
however, probably been silently incorporated in the jurisdictional formulae 
applied. The requirement for a “substantial” effect, for instance, implies a 
great deal of flexibility, giving room for additional international consider
ations. The intent requirement suggested by the court in Alcoa360 is another 
example of an attempt to broaden the courts’ perspective, as is foreseeabi
lity,361 saving clauses362 and the drawing of a distinction between American 
citizens and foreigners.363

It seems as if the approach chosen by the Timberlane court has a more 
functional and pragmatic character when compared to the various formu
las recommended in earlier case law and by legal writers.364 The failure to 
articulate the relevant considerations of international law in addition to the 
standard effects analysis tends to be costly, for it is more likely that they 
will be overlooked or slighted in interpretating past decisions and reaching 
new ones. Moreover, mere formulae have a tendency to be technically treat
ed and mechanically applied by the courts and thereby possibly cause neg- 
iectance Öf these other elements. Or they may serve a conclusionary func
tion, products of a silent line of thoughts, and thereby overshadow the ac
tual reasoning of the courts. Placing emphasis on the qualification that ef
fects be “direct” or “substantial” is also risky, for these terms have a 
meaning in the interstate commerce context which may not coincide with 
those applied in foreign trade cases.365
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In contrast, the tripartite analysis in Timberlane proposes clarity and 
flexibility, it necessitates plain language where the interests of the con
cerned parties are evaluated and attended to.

In this way Timberlane case is an innovation. Nevertheless, in spite of its 
highly enlightening construction, Timberlane leaves some questions un
answered. The Court did, for instance, not pause to penetrate the exact na
ture of the effect criteria. What the Court required was that there be some 
effect on U.S. foreign commerce for the Sherman Act to cover, but no 
indications on how strong an effect is required were enclosed.366 And when 
citing approvingly, on the one hand, the courts opinion in Pacific Sea
farers inter alia, stating that “the test which determines whether United 
States law is applicable must focus on the nexus between the parties and 
their practices and the United States, not on the mechanical circumstances 
of effect on commodity exports or imports”368 and, on the other hand, for
warding the requisite “direct economic” effects (on foreign commerce),369 
the Court seems to have caused a contradiction.

As discussed earlier,370 affect can either denote a mere nexus (relation) or 
an actual result, not both at the same time. The Court did not seem to 
know which foot to stand on. The momentary confusion may, however, be 
due to the fact that the foreign commerce test in Timberlane was divided 
into three parts,371 the first of which might require an actual effect and the 
third an analysis of the connection between the parties, the restraints and 
the nations involved. If that is the case, there still remains the question: 
How strong of an effect is required? “The Sherman Act is not limited to 
trade restraints which have both a direct and substantial effect on our 
foreign commerce”, the Court suggested,372 at the same time concluding 
that a restraint which affects or was intended to affect U.S. foreign com
merce is covered by that Act. The exact nature of the effect required was 
not revealed. The court in Timberlane, being a court of appeals, had, it is 
true, no ground for examining the comity question — weighing of factors 
(interests) — and the effect criteria more closely. After having provided for 
general guidelines with respect to the comity question, the case was re
manded for an analysis in concreto. Unfortunately no such quidelines were 
provided regarding the effect requisite.373

Moreover, the Court’s idea of the concept “extraterritorial” seems 
somewhat cloudy. An extraterritorial application is at hand, the Court 
argued, when the Sherman Act is extended to reach acts outside United 
States territory (“extraterritorial conduct” as the Court chose to term it).374 
The concept “extraterritorial” is however, as we shall wee below,375 empty 
if not coupled with criteria for the localization of an act to one country or 
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the other. Such criteria were not provided.
Finally, the requisites of the second part of the analysis are confusing. Is 

it the restraint or is it the effect of the restraint that must be of a certain 
magnitude so as to be cognizable as a violation of the Sherman Act, or 
both? In one part of the opinion the Court spoke of the magnitude of the 
restraint, and in another part, the magnitude of the effect.376

All in all, however, in spite of its slight imperfections, Timberlane brings 
more clarity to the foreign commerce area than the bulk of the earlier case 
law.

5.11 The impact of the Timberlane case

5.11.1 Mannington Mills, Inc. v. Congoleum Corporation311

In this case, the plaintiff Mannington Mills, Inc — an American manufac
turer of floor covering — brought an antitrust action against another Ame
rican manufacturer, alleging that the latters’s foreign patents were secured 
by fraud and that the enforcement of the fraudulent foreign patents re
stricted its foreign business and the foreign commerce of the United States. 
(Sherman Act, Section 2).

1) Both parties were private American companies. The plaintiff sought 
damages and injunctive relief. Procedurally the action was civil. As to the 
character of the action from the viewpoint of international law, the Court 
was silent.

2) The alleged fraud of various patent offices took place abroad as did the 
enforcement of the fraudulent foreign patents. “The challenge here”, the 
Court observed by way of introduction, “is the conduct by an American 
corporation in a foreign country, arguably legal there, and the issue is 
whether that activity is answerable in the courts of the United States”.378

3) Applying the Timberlane approach, the Court first concluded that it 
had subject matter jurisdiction: “It can no longer be doubted that practices 
of an American foreign commerce are subject to the Sherman Act.”379 The 
fact that the defendant was American was thus held significant, although 
not decisive, for purposes of subject matter jurisdiction.. In determining 
whether the Court should exercise jurisdiction the Court set forth a balanc- 
ing-of-interests test, which included the following factors: 

1 Degree of conflict with foreign law or policy;
2 Nationality of the parties;
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3 Relative importance of the alleged violation of conduct in the United 
States compared to that abroad;

4 Avialibity of a remedy abroad and the pendency of litigation there;
5 Existence of intent to harm or affect American commerce and its fore

seeability;
6 Possible effect upon foreign relations if the court exercises jurisdiction 

and grants relief;
7 If relief is granted, whether a party will be placed in the position of 

being forced to perform an act illegal in either country or be under 
conflicting requirements by both countries;

8 Whether the court can make its order effective;
9 Whether an order for relief would be acceptable in this country if 

made by the foreign nation under similar circumstances; and
10 Whether a treaty with the affected nations has addressed the issue.380
However, the Court did not itself perform an interest-analysis. (The case 
was remanded for further analysis). Still, it did emphasize the importance 
of considering the patent policies of the foreign states involved: “Many of 
these policies could be frustrated by a decree of an American court which, 
in effect, declares the foreign patent invalid both by American standards 
and as it may affect American commerce.”381 A judgment against the de
fendant, the Court further foresaw, “would have direct and ripple effects 
abroad.” Judge Adams, concurring, adopted a sligthly different approach. 
He opposed the distinction made by the majority between the question 
whether the court had jurisdiction and whether ot should exercise this 
jurisdiction. “[I]do not agree”, Judge Adams argued, “that a court may 
conclude that it is invested with subject matter jurisdiction under the Sher
man Act but may nonetheless abstain from exercising such jurisdiction in 
deference to considerations of international comity”.382 Such considera
tions, he suggested, “are properly to be weighed at the outset when the 
court determines whether jurisdiction vel non exists, or in fashioning the 
decree.”383 In balancing the interests in the specific case, Judge Adams 
gave particular weight to the fact that the defendant was American, that 
there was no foreign law that either prescribed or compelled the defendant 
to perform the activities complained of, that the activities were master
minded and directed from the United States, and that they were intended to 
affect its American competitors’ export markets.

4—5) Nothing of relevance.

6) The case was remanded for further analysis in accordance with the ba- 
lancing-of-interests approach.
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5.11.2 Dominicus Americana Bohio v. Gulf & Western Industries, Inc.3™

Plaintiff, an American and a number of American and Dominican Repub
lic corporations (including Dominicus Americana Bohio), brought action 
against, inter alia, two American corporations (including Gulf & Western 
Industries, Inc.) and two corporations from the Dominican Republic, 
alleging that the latter had monopolized tourist facilities in the Dominican 
Republic. (Sherman Act, Sections 1 and 2).

1) The action was procedurally civil. Plaintiff, a private party, sought 
damages and injunctive relief.

2) While the anticompetitive practices complained of may have partly been 
directed from the United States, the actual activities characterized as the 
monopolization of tourist facilities took place in the Dominican Republic. 
The Court, however, did not particularly seek to localize the anticompeti
tive conduct, although it, in executing the balancing-of-interest tests, noted 
that the fact that some of the anticompetitive conduct occurred in the 
United States militated in favour of subject matter jurisdiction.385

3) The balancing-of-interests approach invoked in the Timberlane case 
and Mannington Mills was considered controlling. “[T]he effects test 
alone”, the Court reasoned, “is inadequate, because it fails to take into 
account potential problems of international comity ... Accordingly, the 
proper standard is a balancing test that weighs the impact of the foreign 
conduct on United States commerce against the potential international re
percussions of asserting jurisdiction.”386 As regards the question whether 
to adopt the majority approach in Mannington Mills, distinguishing the 
issue whether jurisdiction exists from the issue whether it should be exer
cised, or the approach of Judge Adams (concurring in the same case),387 
merging these two questions, the Cbiirt was hesitant. Still, the ten factors 
listed in Mannington Mills were invoked as a basis for the interests-analy- 
sis.

Again, however, the Court did not execute an interests-analysis. It mere
ly pointed out some facts it believed operated in favour of jurisdiction, 
such as the fact that many of the defendants ahd of the plaintiffs were 
United States corporations, that some of the conduct had occurred in the 
United States, that the services alleged to be affected by the monopoliza
tion were used by Americans and the fact that it was possible for the Court 
to make its order effective against the American defendants.388

4—6) Nothing of relevance.
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5.11.3 Zenith Radio Corp. v. Matsushita Electric Industrial Co., Ltd.;
National Union Electric Corp. v. Matsushita Electric Industrial 
Co., Ltd.; In re Japanese Electronic Products Antitrust 
Litigation™

In these consolidated actions, the American plaintiffs alleged that the de
fendants, principally Japanese manufacturers of consumer electronic pro
ducts (but also two American companies), were, or had been for more than 
two decades, participants in a conspiracy aimed at the methodical destruc
tion of the United States domestic consumer electronic products industry. 
The defendants were charged with, inter alia, having artificially lowered the 
export prices, with having attempted to monopolize the American market, 
with having discriminated in prices among American purchasers, and with 
having acquired domestic companies in violation of the merger provisions 
in the Clayton Act (Section 7). (Sherman Act, Sections 1 and 2; Wilson 
Tariff Act, Section 73; Robinson-Patman, Section 13(a)).

1) The action was procedurally civil. While the Court did not explicity dis
cuss the character of the antitrust laws from the viewpoint of international 
law, it did indicate that it, as a matter of international law, considered the 
laws as being criminal in nature. When discussing the applicability of inter
national law, the Court found that the jurisdictional principles developed 
within the scope of international criminal law were controlling, as regards 
the economic regulatory matters, however, the territorial principle (in its 
subjective or objective interpretation) exclusively.390

2) Although the Court found that some of the acts complained of occured 
in the United States, the Court did not attempt to localize the anticompeti
tive conduct in general for purposes of subject matter jurisdiction; it con
cluded, without further examination, that the bulk of the conduct was 
foreign.

3) Discussing at length the American Banana (which it deemed obselete) 
and the Alcoa cases, in light of the foreign commerce case law in general, 
the Court eventually came to the conclusion that Alcoa in combination 
with the Timberlane — Mannington Mills doctrine were controlling. In de
termining whether to assume subject matter jurisdiction or not, the Court 
held, it would look for a general intent to affect the United States com
merce, some actual effect on that commerce, and facts relevant for the in- 
terests-analysis as outlined in Mannington Mills.391

Hence, Mannington Mills was not entirely followed. Since that case in
volved American parties on both sides, it was considered distinguishable.392 
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The Court concluded: “[T]he American antitrust laws do extend to con
duct abroad by foreign corporations, at least when that conduct is intended 
to affect United States interstate or foreign commerce, when it actually has 
such an effect, and when a balancing of considerations of international 
comity leads the court to exercise that jurisdiction.”393

On procedural grounds, however, an interests-analysis was not carried 
out.

4—6) Nothing of relevance.

5.11.4 In re Uranium Antitrust Litigation. Westinghouse Electric Corp. 
v. Rio Algom Ltd.™

In this case, Westinghouse Electric Corp. (“Westinghouse”), an American 
corporation, brought action against 20 American and 9 foreign corpora
tions, alleging that these had conspired to fix the price of uranium in the 
world market. The background was briefly as follows.395 In 1975, a multi
tude of suits were brought against Westinghouse (i.e., the plaintiff in the 
instant case) by electric utility companies for breaches of contracts for the 
supply of uranium. The contracts were fixed price contracts subject to mo
dification only on account of increases in the cost of living. In its defence, 
Westinghouse responded, inter alia, that performance of the contracts had 
been rendered commercially impracticable due to a dramatic (eightfold) 
price-increase on uranium the cause of which, it alleged, was a world wide 
uranium producers cartel, including among others American, British, 
Canadian, Australian and South African companies. An unsuccessful at
tempt was made to obtain evidence of this cartel from abroad.396 Docu
ments received by Westinghouse in 1976 from a private environmental 
organization displayed, however, that producer meetings had taken place. 
Shortly thereafter Westinghouse filed an antitrust suit in Chicago, seeking 
two billion dollars in damages trebled, plus attorneys’ fees. (Except a very 
limited suit against an American company, the Antitrust Division of the 
Department of Justice took no action). The nine foreign defendants, 
although served with process, chose not to appear in court. In 1979, there
fore, the District Court granted a motion for entry of default judgment 
against the defaulting defendants. On appeal, the governments of the 
affected foreign states filed briefs as amici cur ice, questioning the jurisdic
tion of the United States courts over the foreign defendants and their acti
vities (the present case).

In the meantime, the Westinghouse suit had generated a great deal of 
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foreign reactions and counter-actions. In 1980 the British Parliament 
passed the Protection of Trading Interests Act, aimed at neutralizing, or at 
least mitigating, the effects of American antitrust law.397 Counterlegisla
tion was also enacted in other states. In Canada, a bill was introduced (Bill 
C — 41, July 11, 1980) proposing extensive provisions, designed to limit 
the effects of the application of American antitrust law. The bill has not yet 
(Oct. 1982) been passed.

Connected to the Westinghouse uranium litigation were also several 
cases involving discovery requests and the production of documents 
located abroad. (Sherman Act, Section I).398

1) Again we have here a civil action — a private party seeking damages. 
The character of the antitrust laws, or the suit as such, from the perspective 
of international law, was not discussed.

2) The alleged anticompetitive conduct — the conspirancy to fix prices — 
took place both abroad and in the United States, the Court concluded, by 
reason of the fact that the prices were agreed upon, as alleged, at meetings 
held both within and without the United States.

3) The jurisdictional approach was basically that of Timberlane and Man
nington Mills. The jurisdictional issue was viewed as twopronged: 1) does 
subject matter exist; and 2) if so, should it be exercised.

As to the question whether subject matter existed, the Court found the 
Alcoa case still to be controlling.399 According to Alcoa, a United States 
court has jurisdiction when the foreign conduct complained of has 
intended effects on American commerce. Applying the Alcoa “intended ef
fects” formula, the Court found difficulty in concluding that there was 
subject matter jurisdiction. The “intended effects” formula was not fur
ther elaborated. It seems, however, that the formula should read: “in
tended, actual effects”.

As to the question whether jurisdiction should be exercised, the Court 
deviated from Timberlane and Mannington Mills as regards relevant fac
tors to be considered in the interests-analysis. In granting the requested de
fault judgment, the District Court (the court below) had considered three 
factors:400

1 the complexity of the present multi-national and multi-party action;

2 the seriousness of the charges asserted; and

3 the recalcitrant attitude of the defaulters (the court pointed to the fact, 
as alleged, that one of the defaulters had torn up the complaint in the 
presence of the process server).
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By considering these factors and not the ten factors listed in Mannington 
Mills, the Court concluded, the District Court did not abuse its discretion. 
The Court explained: “First, the Mannington Mills factors are not the law 
of this Circuit. Second, even assuming their adoption by this Court, the cir
cumstances here are distinct from those found in Timberlane and Man
nington Mills.”401 The distinguishing factor was in essence that in Timber
lane and Mannington Mills the defendants appeared and contested the ju
risdiction of the court, while in the present they did not appear but chose to 
present their case through “surrogates”. “[S]hockingly to us”, the Court 
remarked, “the governments of their defaulters have subserviently pre
sented for them their case against the exercise of jurisdiction.”402 
4—6) Nothing of relevance.

5 .12 Conclusions concerning the post-Timberlane case law

The Timberlane approach was adopted and elaborated in Mannington 
Mills. The question whether there is subject matter jurisdiction under the 
antitrust law, the suggestion was, must be distinguished from the question 
whether it should be exercised. The second question, a question of comity, 
involves the balancing of factors or interests, including the interests of the 
affected foreign state(s) and the affected individual. While the basic ap
proach of Timberlane — the method as such — seems settled, its content 
and application in the specific case clearly is not. The post-Timberlane case 
law displays too many variations. Not settled, and wholly unclear, is the 
question what factors shall be considered within the scope of the weighing- 
of-interests process. The Timberlane court proposed one set of factors; the 
court in Mannington Mills another. The court in the Westinghouse case, 
again, declared that the Mannington Mills factors were not the law of the 
Seventh Circuit. Unclear is also how the interests-analysis shall be con
ducted, and the weight to be given each single factor. One may even doubt 
whether the weighing of interests approach is law, or whether it is merely a 
question of judicial discretion. The statement made by the Westinghouse 
court seems to indicate the latter.

Unclear is further the relation between the two questions whether juris
diction exists and whether it should be exercised. Judge Adams, concurring 
in Mannington Mills, suggested that the question whether subject matter 
jurisdiction exists must encompass a balancing of interests-analysis. The 
court in Dominicus Americana chose not to do determine the issue, and the 
court in the Zenith Radio case concluded that subject matter jurisdiction 
exists when the foreign conduct has actual and intended effects and when 
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a balancing of considerations of international comity leads the court to 
exercise that jurisdiction. This conclusion, the court in the latter case be
lieved, was compelled by the fact that the defendants were foreign in con
tradistinction to the situation in Timberlane and Mannington Mills. The 
Westinghouse court, however, clearly separated the question whether juris
diction should be exercised from the question whether it exists. Only the 
former question, the court there seemingly suggested, involves a balancing 
of factors test. Controlling, as regards the determination of the question 
whether jurisdiction exists, has generally been the effects-formula applied 
in the Alcoa case, or variations thereof. Considering that this effects- 
formula — intended and actual effects — in itself, implicitly, holds a 
weighing of state interests and the interests of the affected individual, it 
would seem as if the Timberlane approach, especially as developed in the 
post-Timberlane case law, involves a twofold interests-analysis, of which 
the first part is implicit and the second explicit. Indeed, the two questions 
whether jurisdiction exists and whether it should be exercised touch upon 
the same issues. The court’s reasoning in the Zenith Radio case is illustra
tive. Since the defendants in the case were foreign, the court argued, the 
question whether jurisdiction exists shall encompass both the application 
of an effects formula and a balancing-of-interests test.403 One of the factors 
to be considered in the latter test, however, as the court itself pointed out, 
is the nationality of the parties. The same court further noted that the 
substantiality of both the effect and the intent (elements of the effects- 
formula) are taken into consideration in the balancing process.404

5 .13 Summary of the foreign commerce case law

When reviewed, the foreign commerce law, from American Banana405 to 
Timberlane,400 shows but little continuity. If anything is certain about the 
foreign commerce test, it is that it changes from time to time, and from 
case to case. The strict doctrine, laid down by Justice Holmes in American 
Banana, implying that American law cannot extend to conduct beyond 
American borders, has in fact, if not expressly, been overruled and re
placed by the principle of effects. Although the change is gradual, Alcoa401 
marks something of a new dimension. Prior to Alcoa, the place of conduct 
ruled jurisdiction. A restraint transpiring outside the United States could 
not, according to that principle, fall withing the ambit of the Sherman Act. 
At least part of the restraint had to be implemented within the United 
States for the Sherman Act to cover (at least as much within as without the 
United States). This is well typified by the American Banana, Thomsen v.
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Cayserf* Pacific & Arctic, Sisal and the Nord Deutscher Lloyd4™ cases, all 
of which were delivered by the Supreme Court. American Tobacco,™ how
ever, is silent in this respect. The only case deviating from this general rule 
is U.S. v. Hamburg-Amer.,™ which held that the potentially of a restraint 
being carried out within the United States is sufficient to constitute 
jurisdiction; but it was based upon an erroneous interpretation of Thomsen 
v. Cay serf2 (Moreover, the Supreme Court had no option to review these 
aspects of the case, as the case was reversed on the ground of mootness). 
While the locus delicti had such significance in he early case law, the place 
of contract (locus contractus) was held to be immaterial. Jurisdiction could 
not, according to this view, turn on such accidental circumstances as the 
place of the creation or signing of a contract.

In some of the cases in the early case law an additional, complementary, 
requisite was advanced for jurisdictional purposes. The requirement was 
that there be a nexus between the restraint and American commerce, speci
fically that American commerce be “affected” in some way.413 It should be 
noticed, however, that throughout these cases the requisite “affect” has 
merely denoted a relation between the restraint complained of and Ameri
can commerce, not an actual result. (In Pacific & Arctic,™ for instance, 
the court described the restraint as a “control to be exercised over” U.S. 
commerce). The “affect” requirement thus implied that the restraint at 
issue in the specific case encompassed U.S. commerce, that U.S. — inter
state or foreign — goods or services were involved. In none of the cases has 
the court made inquiries in terms of actual economic effects upon U.S. im
ports or exports. Such inquiries were not, it seems, presupposed in any 
jurisdictional analysis.

With Alcoa™ new jurisdictional criteria were born. The traditional 
“place of wrong” rule was substituted for the “intent to affect and did af
fect” formula. Traditional notions were not, however, so easily wiped out. 
In at least two of the cases following Alcoa (National Lead™ and Conti
nental Ore™), both reviewed in the Supreme Court (while Alcoa was not), 
the situs of the restraining acts were still held decisive with respect to 
jurisdiction. These decisions rested on the Sisal case,418 rather than Alcoa. 
In other cases, again, the impact of Alcoa was more manifest (e.g., General 
Electric,™ the Sanib™ and the Swiss Watch™ case). In practically all of the 
cases, including National Lead and Continental Ore, the requisite “affect” 
has been present. While some courts have merely required that U.S. com
merce be “affected”, others have assumed jurisdiction when such 
commerce was “deleteriously” or “substantially affected”, or subject to a 
“direct and influencing effect”, or a “direct and substantial restraint”.

133



The divergent expressions may, when compared, seem fairly equivalent. 
The change of modifiers such as “substantially” and “deleteriously” may 
be of minor significance. A closer study of the “affect” requisite reveals 
divergences, however.

While the courts in National Lead,422 In re Grand Jury Investigation415 
and the Swiss Watch424 case seemed to equate “affect” and nexus or rela
tion, which thus far is in line with the early case law, the courts in Alcoa,425 
General Electric42(> and Sanib421 regarded the requisite “affect” in a result- 
oriented sense. What the courts in the latter casess required was an actual 
effect, an effect to be concretely estimated and evaluated. Rarely or never, 
though, has an inquiry regarding the actual effects upon U.S. commerce 
been presented. On the contrary, in Alcoa the burden was placed upon the 
defendant to prove the non-existence of actual effects after the court had 
found an intent to affect — probably a burden too heavy for any defendant 
to bear.428 The import of the words “substantial”, “deleterious”, “direct” 
and “influencing” has not been pronounced. The words should, of course, 
be seen in their entire context, against the background of the facts of each 
specific case. Still, when no directives are offered as to which facts, of all 
of those present in a case, lead to the conclusion that an effect is “substan
tial”, etc., one does not become much wiser. Little is added to our knowl
edge if it is implied that insignificant effects fall outside the scope of U.S. 
antitrust law. (Substantial effects are covered, non-substantial are not). In 
the end, the meaning of these qualifiers has to be developed in case by case 
analysis.

The requisite “intent”, initially introduced in Alcoa, has, in principle, 
only been applied in General Electric, the Swiss Watch and the Sanib cases. 
In these instances, “intent” has been construed to imply that the defendant 
knew or should have known that U.S. foreign trade was actually affected. 
In other cases this requirement has not been restated.

In the recent case law (i.e., from Pacific Seafarers429 — decided in 1968 
— and onward) the “place of wrong” rule had no significance at all. The 
sole remnant from the time of American Banana450 was the requisite of 
nexus (“affect”). Even Alcoa, it seems, was leading a languishing life.

Apart from Pacific Seafarers,431 jurisdiction in recent cases was assumed 
when the particular restraint at issue was either “in”, “directly affecting” 
or “substantially affecting” U.S. foreign or interstate commerce. In 
applying these concepts in this field, the foreign commerce test has been 
brought into a close correspondence with the interstate commerce test.432 
The first two components, “in” and “direct” — seemingly substitutes — 
imply that the restraint falls within the ambit of the Sherman Act since it is 
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directly related to U.S. commerce, which means that it is applied to the 
continuing movement of goods between the United States and foreign 
countries. The third alternative component — “substantially affecting” — 
plays its part when the restraint is not “in” commerce but still has a 
sufficient nexus to such commerce, whether or not, however, the restraint 
has caused an increase or decrease of commerce.

Again, too few guidelines are attached to these formulae. Their actual 
significance can be ascertained only by guesswork. Their future application 
will have to depend upon a thorough analysis of the court decisions with 
respect to foreign as well as interstate commerce. Since, however, as we 
have seen, the foreign commerce cases lack both continuity and consisten
cy, such an analysis seems double-edged. Another insuffiency is that most 
of the cases have been decided by lower or appelate courts. The Supreme 
Court of the United States has had too few oppurtunities to state its views 
on the jurisdictional issues.433

When examining the foreign commerce case law in the light of the four 
approaches outlined in 4.3 above, one realizes that the U.S. courts have, 
through the years, shifted from the first approach, which presupposes an 
independent foreign commerce test separated from the interstate tests, to 
the fourth approach which assumed identical tests. The result of this fusion 
has been that considerations of international complications likely to arise 
have been set aside.

Unaffected, in part, by these conclusions is Pacific Seafarers^ (cer
tiorari denied by the Supreme Court), where the court,avoiding the 
“mechanical circumstances of effect”, based subject matter jurisdiction on 
a set of American characteristics — weighing the American interests in the 
trade involved against the interests of other nations.

Unaffected is also Timberlane.435 Here the jurisdictional formula was se
parated entirely from relevant international law considerations (notions of 
“comity and fairness”). The analysis was divided into three parts: first, 
does the alleged restraint affect, or was it intended to affect U.S. foreign 
commerce; secondly, is the restraint of such a magnitude as to be cogniz
able as a violation of the American antitrust laws; and third, as a matter of 
international comity and fairness and in light of the interests of the nations 
and the parties involved, should the extraterritorial jurisdiction of the 
United States be asserted to cover the restraint. In this tripartite analysis, 
the second part seems to have no relevant place in a jurisdictional discus
sion. It deals rather with the question of whether there is sufficient ground 
to state a claim of substantive violation of the antitrust laws. (As to the dis
tinction, see supra p. 35). The other two parts, together, it is believed, 
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form the requisites necessary to establish subject matter jurisdiction. To be 
sure, there is some doubt as to the exact implications of the word should in 
the third part. The word indicates that no court is obliged — by interna
tional law or the antitrust laws — to make an analysis of opposing in
terests, that the analysis lies rather within the court’s own discretion, exer
cised with due respect for the role of the executive and for international no
tions of comity and fairness.436

With Timberlane, the first step was taken towards a new paradigm in 
foreign commerce law. The balancing-of-interests test laid down in the 
Restatement (2nd) of the Foreign Relations Law and the “jurisdictional 
rule of reason” proposed by Brewster (among others) are amalgamated in
to an abstract rule, the concrete application of which, however, is still to be 
awaited.437

In the early case law, when jurisdiction was restricted principally to con
duct within the United States, the courts faced no difficulties when work
ing out the remedies in the specific case. But after Alcoa,433 when jurisdic
tion was extended to cover worldwide anticompetitive conduct, the courts 
endeavoured to mold the remedies cautiously in awareness of the complica
tions likely to arise if foreign interests were to be disregarded. “Saving 
clauses” were, for instance, inserted in the final decrees,439 in order to pre
vent a defendant from being caught between the court orders and the laws 
of his home country, and, thus, to protect the legal rights of the individual.

Throughout the foreign commerce case law, the process of localizing the 
conduct — whether relevant or not — has been put in the margin. True, 
acts have been localized, but always in a conclusionary fashion, with the 
exception of some of the earlier cases, without accompanying directives as 
to the significance of the localization.

Throughout the foreign commerce case law, little or no attention has, 
likewise, been paid to the question of characterization. The courts have 
not, for right or wrong,440 bothered to give the specific action, nor the anti
trust law invoked, a characterizaton — as being civil, administrative or cri
minal — for purposes of international law. In a few cases, characterization 
has been provided, but then mainly, it seems, whithin the realm of domes
tic procedural law.

Finally, in no case has the possibility been considered of applying less re
strictive substantive antitrust rules in cases with international implications, 
nor has discriminatory treatment between U.S. and foreign corporations in 
this respect ever been suggested.
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Notes, Chapter 1, Section 5
1 See further infra.

2 See supra p. 57 f.

3 See supra p. 58.

4 Corporations hereinafter referred to as alien (or sometimes foreign) are such that are seated 
(incorporated, registered, etc.) outside the United States.

5 A separete discussion of the views of the commentators will follow the study of the case law.

6 213 U.S. 347, 29 S.Ct. 511, 53 L.Ed. 826 (1909).

7 Sherman Act, Section 7, which was superseded and later repealed by the Clayton Act, Sec
tion 4. This latter section is applicable to the “antitrust laws” defined and enumerated in Sec
tion 1 of the Clayton Act, namely the Sherman Act, the Wilson Tariff Act and the Clayton 
Act (including Robinson-Patman Act, Section 2 but not Section 3).

8 Costa Rica had de facto jurisdiction (Costa Rica was allowed to administer the territory), 
while de jure the territory was Panamanian — originally a part of the United States of Colum
bia; but Panama revolted and became an independent republic in 1903.

9 United Fruit either acquired the business and property of , or a controlling amount of stock 
in competing companies, or made restraining contracts with them, fixing prices, etc.

10 Leading authorities in the field of U.S. Conflict of Laws cite the American Banana case as 
an example of an application of the traditional rule of Conflict of Laws, namely that the place 
of the wrong (tort) decides what law governs.(See the Restatement (1st) of Conflict of Laws, 
§§ 377—383). See e.g. Leflar, 317 ff.; Ehrenzweig, 543 f., n. 18 and 19;

Justice Holmes, who was at the time vigorously advocating the place of the tort rule and a 
leading parttaker in the attacks against the lex fori rule, had previously delivered opinions on 
which the American Banana case rested in part: See Slater v. Mexican Nat. R. Co., 194 U.S. 
120, 48 L.Ed. 900, 24 S.Ct. 581 (1904) and Walsh v. New York and New England R.R., 160 
Mass. 571, 36 N.E. 584 (1894). The former case is cited in American Banana in a critical phase 
(see 213 U.S., at 356), where the place of the tort rule is stipulated: “[T]he general and almost 
universal rule is that the character of an act as lawful or unlawful must be determined wholly 
by the law of the country where the act is done.” The rationale of the place of the tort rule — 
fairness to the tortfeasor — is also touched upon by Justice Holmes (id., at 356), when he 
claims that it would be “unjust” to treat the actor according to the law of the forum rather 
than to the law of the tort. The fact that the damages are tripled does not necessarily make the 
proceedings penal (criminal). See Prosser, Law of Torts, 9 ff. The treble damages provision 

has been regarded by the Supreme Court as remedial rather than penal. (See e.g. Chattanooga 
Foundry & Pipe Works v. City of Atlanta, 203 U.S. 390, at 396—397 (1906). Furthermore, 
the American Banana case has in later cases been characterized as civil rather than criminal 
(see e.g. U.S. v. Bowman, 260 U.S. 94, at 98, 43 S.Ct. 39, 67 L.Ed. 149 (1922)). Also see 
Huntington, v. Attrill, 146 U.S. 657 (1892) and Loucks v. Standard Oil Co., 224 N.Y. 99, 120 
N.E. 198 (1918). Also see Zwarensteyn, 124 f.; the same, The Foreign Reach of the American 
Antitrust laws, 3 Am. Bus.L.J. 163, at 170 ff. (1965); Simson, Gary J., The Return of Ameri
can Banana: A Contemporary Perspective On American Antitrust Abroad, 9 J.Int.L. & Ec. 
233, at 236 (1974); Notes and Comments, Extraterritorial Application of the Antitrust Laws: 
A Conflict of Laws Approach, 70 Yale L.J. 259, at 264 (1960).

11 213 U.S., at 357—359 (the latter part of 357).

12 213 U.S., at 356—357 (the former part of 357).
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13 See the general reasoning id., at 355—356, where the fundamental jurisdictional principle 
and its exceptions are stated. The general reasoning is applied to the Sherman Act and the 
specific case at 357 and the following pages.

14 This appears from that part of the opinion where the general principles of jurisdiction in the 
international sphere are outlined: References are made to both criminal and tort cases, with
out distinction. And when the foremost principle is set forth, reference is made to a tort case 
(see supra n. 10 — Slatter v. mexican Nat. R. Co.). Moreover, the reach of the Sherman 
Act is discussed generally without attention paid to whether a criminal or a tort proceeding 
was instituted. (The Court regarded the first provisions of the Sherman Act as being criminal 
— see 213 U.S., at 357 — if relied on as such). See e.g. Snyder, Earl A., Foreign Investment 
and Trade: Extraterritorial Impact of United States Antitrust Law, 6 Va.J.Int.L. 1, at 32 
(1965).

15 213 U.S., at 359. (“A conspiracy in this country to do acts in another jurisdiction does not 
draw to itself those acts and make them unlawful, if they are permitted by the local law.”).

16 “[T]he general and almost universal rule is that the character of an act as lawful or unlawful 
must be determined wholly by the law of the country where the act is done ...” (213 U.S., at 
356). And further: “We think it entirely plain that what the defendant did in Panama or Costa 
Rica is not within the scope of the [Sherman Act] so far as the present suit is concerned .. . 
For again, not only where the acts of the defendant in Panama or Costa Rica not within the 
Sherman Act, but they were not torts by the law of the place, and therefore were not torts at 
all, however contrary to the ethical and economic postulates of that statue.” (Id, at 357).

That these limitations, in the court’s view, are imposed by international law and “comity” 
is evident from the following passage: “For another jurisdiction, if it should happen to lay 
hold of the actor, to treat him according to its own notions rather than those of the place 
where he did the acts, not only would be unjust, but would be an interference with the authori
ty of another sovereign, contrary to the comity of nations, which the other state concerned 
justly might resent.” (Id., at 356). The jurisdictional criteria is, as indicated supra, n. 12, the 
same in a private suit for treble damages (under Section 7 of the Sherman Act) — a tort ac
tion, as characterized by the Court — as those for criminal antitrust proceedings (under, for 
instance, Sections I and 2 of the same act).

But Justice Holmes was not advocating the rule that the law of the place of making governs 
the validity (and legality) of contracts. (Id. at 356): “This principle [that the legality of an act 
shall be determined by the law of the country of the acting] was carried to an extreme in Milli
ken v. Pratt, 125 Mass. 374, 28 Am.R. 241 (1878).” See also Justice Holmes in Union Trust 
Co. v. Grosman, 245 U.S. 412, at 417, 38 S.Ct. 147 (1918).

17 See id., at 359; As to these acts, the Court had no “ground for supposing that [they were] 
unlawful in the countries where the purchases were made.”

18 Basically, however, the localization of an agreement should meet the same difficulties as in 
the Conflict of Law theories.

19 See supra n. 15.

20 See e.g. Ellis , J.J.A., Extraterritorial Application of Anti-Trust Legislation, 17 N.T.l.k. 
51, at 52 (1970). Some scholars, however, entertain the view that effects on U.S. foreign trade 
were absent or were not shown, implying that had only such existed or been proved, jurisdic
tion would have lain. See e.g. Rollings, C., The Extraterritorial Application of American 
Antitrust Law and the Export Expansion Act of 1971, 5 Int. Law & Pol. 531, at 532 (1972); 
Fugate, at 30 ff., 37 and 40 ff.; Trautman, D., in Brewster, at 318 f. Yet, such opinions seem to 
miss the point. Even if effects had existed or been proved, the Sherman Act would have lacked 
the substantive scope. Justice Holmes did, it is true, recognize that in exceptional cases juris
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diction could be based on effects (“[i]n cases immediately affecting national interests ... ”, 
such as criminal correspondence with foreign governments, id. at 356). A year later, in Strass
heim v. Daily (221 U.S. 280, at 285, 31 S.Ct. 558, 55 L. Ed. 735 (1910)), Justice Holmes, at 
the first sight somewhat surprisingly, stated: “Acts done outside a jurisdiction, but intended 
to produce and producing detrimental effects within it, justify a state in punishing the cause of 
the harm as if he had been present at the effect, if the state should succeed in getting him 
within its power.” And reference was, inter alia, made to the American Banana case. Mark, 
however, that the reference only goes back to the general reasoning in American Banana out
lined at p. 356, not to the specific case or holding as such. It is a reminder of the exceptional 
cases concerning national interests, noted immedialtely above. Reference is further made in 
Strassheim v. Daily to the classic case of shooting across the boarder (Simpson v. State, 92 
Ga. 41, 17 S.E. 984, 22 L.R.A. 248, 44 Am.St.R. 75 (1893)). Justice Holmes was fully aware 
of these exceptions to as he framed it, “the general and almost universal rule” that the law of 
the place of the act, lex loci delicti, controls. But he did not consider the Sherman Act to consti
tute such an exception in the American Banana case, against the background of international 
law and the intent of Congress. (Id. at 356—357). (Strassheim v. Daily is furthermore a do
mestic case, without international complications). Thus, had there been any effects on U.S. 
foreign trade (as there probably were), these would have had no relevance as to the jurisdic
tional issue. Cf. Mr Justice Holmes in Mulhall v. Fallon, 176 Mass. 266, at 268, 57 N.E. 386, 
at 387 (1900): “It is true that legislative power is territorial, and that no duties can be imposed 
by statute upon persons who are within the limits of another state.”

See e.g. W.B. Hunting, Extra-territorial Effect of the Sherman Act: American Banana 
Company versus United Fruit Company, 6 Ill. L. Rev. 34 (1911—12).

But see Timberg, S., Extraterritorial Jurisdiction under the Sherman Act, 11 The Record of 
the Association of the Bar of the City of New York 101 (1956), at 103.: “Is there a persuasive 
legal distinction between the two situations, or was Justice Holmes a legal schizophrenic on 
this subject? I think the latter to the case ...”.

Also see Zwarensteyn, at 124.

21 To be precise, it was an affirmance of a dismissal in the lower courts. (166 Fed. 261, 2d Cir. 
1908).

22 See e.g. Smit, H., International Aspects of American and Netherlands Antitrust Legisla
tion, 5 N.T.I.R. 274, at 279 (1958); Whitney, W.D., Sources of Conflict Between Interna
tional Law and the Antitrust Laws, 63 Yale L. J. 655, at 659 (1954); Attorney General’s Re
port, 67, n. 8; Krumbein, 13 f. But see Brewster (at 68), who seeks to confine the precedential 
import of the case by narrowing the holding to certain facts. Brewster concludes that the case 
was dismissed mainly due to the failure on the part of the plaintiff to “demonstrate the con
nection between the acts complained of and the injury for which recompense was sought.” 
Relying on the opinions of the lower courts (166 Fed. 261, at 264, 2d Cir. 1908) he argues that 
since the acts that caused the principal damage were immune from complaint — while per
formed by a foreign government — nothing much was left for the plaintiff to base his action 
on. The remaining allegations were too “indefinite ” and “uncertain” to constitute a separate 
demand. By invoking the act of state doctrine, the Court “wiped out” the plaintiff’s case. 
Had there only been moore manifested “private” acts, jurisdiction — even on account of ef
fects of such acts — might have been assumed, Brewster seems to reason.

However, if the Sherman Act does not cover any of the acts complained of (including the 
persuasion of the Costa Rican Government to seize the plantation and the railway), there is no 
reason to bring forth the act of state doctrine, were that not an supplementary ground. In the 
American Banana case the Court clearly considered that none of the acts where within the 
Sherman Act (id. at 357), and it did so because it believed the “almost universal” rule to be that 
the law of the place of the wrong controlled, a rule which Congress, in a case of doubt, must be 
regarded to have adopted. And then the Court delivered the supplement: “[N]ot only were the 
acts of the defendant in Panama or Costa Rica not within the Sherman Act, but they were not 
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torts by the law of the place, and therefore were not torts at all ...”.
Thus, if the Sherman Act did not cover, it was irrelevant for the sake of that statute whether 

the acts complained of were lawful or unlawful where they were done. (See Rahl, at 56, dis
closing a different opinion). But, in addition, none of the acts in fact were unlawful where 
done, i.e., under the laws of Costa Rica (or Panama): “[W]e have no ground for supposing 
that [the United Fruit’s outbidding of competitors, including American Banana] was unlawful 
in the countries where the purchases were made.” And further: “[W]e are of opinion that [the 
complaint] alleges no case under the act of Congress [the Sherman Act], and discloses nothing 
that we can suppose to have been a tort where it was done.” (Id. at 359, emphasis added).

Moreover, if we assume for a moment that the acts not affected by the act of state doctrine 
(the prevention upon American Banana to purchase) did not constitute a separate complaint 
(as Brewster suggests) and that on that ground the case was dismissed. Where did the issue of 
subject matter jurisdiction come in? There are two possibilities: either that jurisdiction al
ready was assumed when the case was dismissed on the said ground, or that the ground itself 
was jurisdictional. Since the former possibility lacks all logic — it rests on the presumtion that 
Justice Holmes accepted at one stage what he denied at another (we as Zwarensteyn, at 124, 
take exception to the statement that Mr Justice Holmes suffered from legal schizophrenia, see 
Timberg, S., Extraterritorial Jurisdiction under the Sherman Act, 11 The Record of the 
Association of the Bar of the City of New York 101, at 103 (1956)) — only the latter will, 
briefly be discussed. Subject matter jurisdiction was, according to this, not assumed since the 
plaintiff was unable to present sufficient proof of injuries suffered on business or property 
within Costa Rica (see Brewster, 68) from the independent private acts of the defendant. But 
proof of injuries is also a substantive question. The jurisdictional and the substantive issues 
are thus intermingled.

Does subject matter jurisdiction in foreign commerce cases, accordingly, depend on proof 
of injuries? (In interstate commerce, as we have seen, it does not. Proof of the act itself — 
from which conclusions as to nexus between the act and the interstate commerce can be drawn 
(induction) — is sufficient: see e.g. Burke v. Ford, 389 U.S. 320, supra p. 41). Theoretically it 
might. (See supra p. 41 ff.). As a practical matter, more feasible routes are, no doubt, avail
able. (See infra p. 177 ff).

23 See e.g. The Restatement (2d) of Foreign Relations Law, §§ 41 ff. See further infra p. 583.

24 See further infra p. 163 f.

25 See further infra p. 164.

26 221 U.S. 106, 31 S.Ct. 632, 55 L.Ed. 663 (1911).

27 Just to note that there was a second by the same name, see American Tobacco Co. v. U.S., 
328 U.S. 781, 66 S.Ct. 1125, 90 L.Ed. 1575 (1946).

28 221 U.S. 106, at 149—150 sections 2—4, 6—8.

29 See e.g. Zwarensteyn, (46—48 and 54 ff.), who probably would have characterized the ac
tion as administrative, since the remedy in his view is regulatory and since the Government in
stituted the action and sought the remedy. But see infra p. 101 ff., the Oldham case where the 
action was characterized as criminal.
30Omissions to export from a foreign country are naturally hard to localize. Does it, for in
stance, make any difference if prior exports are made F.O.B. (free on board) or C.I.F. (cost, 
insurance, freight) in a foreign port, or C.I.F. (or C.F.) a U.S. port? See e.g. the discussion in 
the ILA-Report, 1972, Hunter, L, Specific Application to Anti-trust Matters of General Prin
ciples of International Law Governing the Assumption and Exercise of Jurisdiction, p. 156 ff. 
and Raymond, J.M., A New Look at the Jurisdiction in Alcoa, 61 Am.J.Int.L. 558 (1967). 
See also infra, p. 132 ff.
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31 But see Bloch, H., Extraterritorial Jurisdiction of U.S. Courts in Sherman Act Cases, 54 
ABA J. 781, at 782 (1968), who claims that the Court found a “substantial impact” of the 
contracts made in Great Britain “on the United States tobacco market” which brought the 
conspiracy within the purview of the Sherman Act. As to this conclusion: There is nothing in 
the Court’s opinion in the almost 90-page long case that would even come close to a wording 
such as “substantial impact”. The point was argued by the Government, but not discussed by 
the Court.

32 213 U.S. 347 (1909), see supra n. 15.

33 221 U.S. 106, 31 S.Ct. 632, 55 L.Ed. 663, at 665, 667 and 670 (1911).

34 Id. 55 L.Ed., at 670 (emphasis added). See also at 684 (221 U.S., at 153).

35 221 U.S., at 184 ff.

36 221 U.S., at 149 and 154.

37 The remedy is no doubt overdimensioned and unnecessarily so. By its wording it seeks to 
restrain and prevent all acts, done by the foreign corporations, in furtherance of the combina
tion (in all its parts). A refusal to export to France, for instance, by Imperial (as promised by 
the agreement) would fall into that category. And so would probably a refusal by British- 
American to sell to the United Kingdom. But does United States have any interest in prohibit
ing such refusals, and is it necessecary? If the U.S. corporations are prevented from fulfilling 
their part of the deal by the U.S. courts, why should the foreign corporations keep the agree
ment?

38 191 F. 371.

39 Id. at 381—383.

40 Id. at 418 (in a note to the case).

41 See supra n. 16.

42 223 U.S. 512, 32 S.Ct. 244, 56 L.Ed. 531 (1912).

43 Supra n. 15.

44 Section 19 of the Immigration Act of 1907 (34 Stat, at L. 898, 904, chap. 1134, U.S. Comp. 
Stat. Supp. 1909, pp. 447, 458).

45 Nord Deutscher Lloyd retained the money in possession until the day of the indictment. See 
223 U.S., at 513 and 518.

46 Id. at 513—514.

47 Id. at 517—518.

48 Id. at 518.

49 Supra p. 67 ff.

50 2 28 U.S. 87, 33 S.Ct. 443, 57 L.Ed. 742 (1913).

51 Id. 228 U.S., at 89 and 105. Also see infra p. 101 ff. where the court in Oldham made a like 
characterization.

52 This is, however, not definitely stated in the Court’s opinion, but it is probable and the de
fendants did not contend otherwise. Also see Brewster, 69 and Reynolds, W.B., Extraterrito
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rial Application of Federal Antitrust Laws: Delimiting the Reach of Substantive Law Under 
the Sherman Act, 20 Vand.L.Rev. 1030, at 1036 (1966—1967).

53 228 U.S., at 106 (emphasis added).

54 Id. at 105—106.

55 Id. at 106.

56 See supra p. 41 ff. as to the meaning of “affect” in interstate commerce.

57 2 43 U.S. 66, 37 S.Ct. 353, 61 L.Ed. 597 (1917).

58 Supra n. 15.

59 See e.g. 243 U.S., at 70, 72, 73, 88 and 89.

60 a Supra n. 50.

60 b Supra n. 42.

61 The alien (German) company had an agent in the United States. (See 243 U.S., at 69.)

62 Supra n. 50.

63 243 U.S., at 88. See the lower courts opinion 166 Fed. 251, at 253.

64 But see for instance Timberg, S., Antitrust and Foreign Trade, 48 Nw. U.L.Rev. 411 
(1953), at 419 (“... economic emphasis in the domestic illegal effects of those foreign acts”) 
and Bloch, H., Extraterritorial Jurisdiction of U.S. Courts in Sherman Act Cases, 54 ABA J. 
781 (1968), at 782, (“[the agreement]had substantial effect within the United States ... ”). Al
so Fugate, 1st ed. at 52—53, seems to be looking for an actual effect (and finds it). The questi
on is however: where do these learned scholars find actual effects; hardly in the case itself.

65 200 Fed. 806 (S.D.N.Y. 1911), 216 Fed. 971 (S.D.N.Y. 1914), reversed on ground of 
mootness, 239 U.S. 466, 36 S.Ct. 212, 60 L.Ed. 387 (1916).

66 Part of the opinion of the lower courts in Thomsen v. Cayser (Thomsen v. Union Castle 
Mail S. S. Co., 166 Fed. 251, 92 C. C. A. 315, 2d Cir. 1908) was quoted.

67 200 Fed. 806, at 807.

68 Id. Compare supra p. 72 f.: the Nord Deutscher Lloyd case.

69 Id. (emphasis added).

70 Id. (emphasis added).

71 Id. (emphasis added).

72 Compare id. at 807 and 166 Fed. 251, at 253 (2d Cir. 1908).

73 Note Fugate, (1st. ed. at 39—40) who, in a decisive way, misquotes the case: “It has been 
noted that in the lower court opinion in the Hamburg-Amerikanische case, the court stated 
that it saw no reason to interpret the Sherman Act narrowly, ‘as prohibiting only coritfåcts 
which are to be performed within the territorial jurisdiction of the United States’.” Fugate de
letes the word “wholly” — from the original “performed wholly within” — and thereby 
changes the meaning of the sentence decisively from a jurisdictional point of view. (But see 2d. 
ed., 53 f.). Cf. 200 Fed. 806, at 807 (S.D.N.Y. 1911). That the combination in the case at hand 
implied the performance of acts both without and within the United States, the Court recog
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nized. And on the ground of the latter acts, the Court assumed jurisdiction. The Court did not 
wish to state that jurisdiction could be assumed on performance of acts outside the United 
States alone, and it did not so state. The conclusion that Fugate makes (at p. 40) is therefore 
partly false (“Thus it appears that it is the effect within the United States or upon United 
States foreign commerce which is the test rather than where the contract is made or where it is 
to be performed.”)

74 274 U.S. 268, 47 S. Ct. 592, 71 L. Ed. 1042 (1927).

75 274 U.S. 276 (1927).

77 274 U.S. 272 (1927).

79 274 U.S. 271 (1927).

81 See supra p. 57 ff.

82 For a more comprehensive analysis, see infra p. 503 ff.

84 Supra p. 73 f.

85 Supra p. 74 ff.

86 Id.

87 148 F.2d 416 (2d Cir. 1945).

88 Id. at 441—442.

89 “We should not impute to Congress and intent to punish all whom its courts can 
catch... ”. Id. at 443.

90 See infra n. 97 and p. 88 f.

91 “Did either the agreement of 1931 or that of 1936 violate § I of the Act? The answer does 
not depend upon whether we shall recognize as a source of liability imposed by another 
state.” (148 F.2d, at 443). Would such a statement be possible in the case of a civil action? It 
probably would, but only on the ground that no other country’s law was suggested to apply by 
either of the parties. See Heidemann, at 38.

92 This is said in spite of Alcoa’s controlling power over Limited. As noted supra, Limited’s 
conduct in conjunction with the other corporations was not, as the Court saw it, induced by 
Alcoa.

93 Cf. the similar situation in U.S. v. American Tobacco Co., 221 U.S. 106, supra p. 69 and in 
U.S. v. Sisal Sales Corp., 274 U.S. 268, supra p. 77, where alien corporations agreed not to 
deal, or deal exclusively, with the U.S. market.

94 148 F. 2d, at 443—444 (“coiiduct outside the United States”; “outside its borders”).

95 See e.g. the cases mentioned supra in n. 93.

96 Restatement (1st) of Conflict of Laws, § 65, p. 97. See also § 425, Comment a (p. 
502—503), and § 377, Comment a (p. 454—455). The former concerns criminal jurisdiction 
and the latter jurisdiction in tort cases. Both sections refer to the same rule, stated in Section 
65.

A “state” is defined to comprehend any “territorial unit in which the general body of law is 
separate and distinct from the law of any other territorial unit.” Thus any nation is included. 
See § 2 (p. 4—6), in particular Comment e.

97 148 F.2d. at 443, whereupon cases were cited to support the “settled” principle of law: 
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Strassheim v. Daily, 221 U.S. 280, at 284—285, 31 S.Ct. 558, 55 L.Ed. 735; Lamar v. U.S., 
240 U.S. 60, at 65—66, 36 S.Ct. 255, 60 L.Ed. 526; Ford v. U.S., 273 U.S. 593, at 620—621, 
47 S.Ct. 531, 71 L.Ed. 793. In the first case the issue was, inter alia, whether the state Michi
gan had jurisdiction over the criminal acts of defendant Daily, who was present in another 
state (Illinois). Daily had by false pretenses and by bribery of a Michigan state officer, ob
tained money from that state. In his efforts to deceive the Michigan state, Daily was partly ac
tive within the state. (See 221 U.S., at 284). See further on this case, supra n. 20.

In the second case, a New York court was considered correct in assuming jurisdiction over 
the criminal acts (false personation, with intent to defraud of an officer of the United States) 
of Lamar, when the personation was made by telephone to a person in New York from within 
or without New York. (240 U.S., at 65—66). Both of these cases now mentioned involved only 
persons domiciled in the United States. Mark also that both opinions were delivered by Justice 
Holmes, the author of the opinion of the American Banana case (supra n. 15. Cf. supra n. 
20). In Ford v. U.S., a British vessel was seized on the high seas outside the U.S. West Coast 
(under the authority of a treaty between the United States and Great Britain — of May 22, 
1924, 43 Stat, at L. 1761) and her officers — British subjects — along with two others were 
charged with violations of U.S. criminal laws (liquor-smuggling). The conspiracy was con
tinuously in operation between persons in the United States and persons on the high seas adja
cent thereto. There were four overt acts committed in pursuance of the conspiracy, whereof 
three were, by the time of the seizure, completed and took effect within the United States 
while the fourth failed of its effect only by reason of the seizure. Hence the conspiracy was di
rected to violation of the United States law by persons both within and without it acting in 
concert to effect a common unlawful plan. The Court stated generally: “ [Jurisdiction exists 
to try one who is a conspirator whenever the conspiracy is in whole or in part carried on in the 
country whose laws are conspired against.” As to the specific facts of the case the Court con
cluded: “The overt acts charged in the conspiracy to justify indictment ... were acts within 
the jurisdiction of the United States, and the conspiracy charged, although some of the con
spirators were corporeally on the high seas, had for its object crime in the United States and 
was carried on partly in and partly out of this country, and so was within its jurisdiction ...

To relate these three cases to the decision in Alcoa,one has to build bridges. And the Court 
in Alcoa so did, but where did the building-material come from?

98 148 F. 2d. at 443.

99 Id.

100 Fugate (1st ed.), at 37 and 42 ff.

101 See the Restatement (1st) of Conflict of Laws, § 347 (p. 427—428), where the rule is stated 
under the title “Defenses”, indicating that the rule is to apply to civil actions (contract) be
tween private individuals.

102 The rule does not regulate jurisdiction, especially not the jurisdiction of the country in 
which the contract was not made. It merely implies that by the law of the state where the con
tract was made, a contract is illegal if the promised performance of it in another state is illegal 
and the parties knew that it would be. The question whether the latter state has jurisdiction 
over the agreement or not, cannot be solved by this rule.

103 148 F.2d. at 443.

104 Id. at 444.

105 Id. See supra (in the given order) p. 73 f., 74 ff., 77 f., and 72 f.

106 See the cases mentioned in supra n. 105 and the general conclusion at p. 78 ff.

107 148 F. 2d. at 444.
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108 Or was the construction an attempt to find activities within the United States? Compare 
Lord Campbell’s statement in Reg. v. Garrett, (Dears. C. C. 232, 241, 169 Eng. Reprint, 707): 
“[I]f a man employ a conscious or unconscious agent in this country [referring to England], 
he may be amenable to the laws of England although at the time he was living beyond the ju
risdiction.” Thus, were the U.S. importers of aluminum ingot the ‘‘unconscious agents” of 
the alien contractors? (Compare Judge Hand’s statement in Alcoa: “... besides, only human 
agents can import and sell ingot.” That would, however, be to read too much of a contradic
tion into the opinion of the Court. As the Court itself proclaimed at the outset of the jurisdic
tional discussion (148 F. 2d, at 443): [W]e are concerned only... ” with . conduct outside 
the United States...”.

Compare also the formulation of the essential principle afforded by Judge Caffey in the 
lower court (U.S. v. Aluminum Co. of America, 44 F.Supp. 97, at 283. S.D.N.Y. 1941): “The 
vital question in all cases is the same: Is the combination to so operate in this country as to di
rectly and materially affect our foreign commerce.” (Emphasis added.)

109 As to proposed motives and background to the Alcoa decision, see e.g. Kronstein, H., 
Neue amerikanische Lehren zum Internationalen Privatrecht im Lichte des amerikanisch
europäischen Kartellkonflikts, in Festschrift für Martin Wolff (1952), p. 225, at 228, 229 and 
230. Kronstein juxtaposes the decisions in American Banana (supra p. 67), and Alcoa and in a 
spirit of “retrospective realism” concludes, first, that the Court in Alcoa would never have 
reached this result, had it followed the American Banana doctrine; secondly, that the Ameri
can Banana case must be seen in light of the general economic and industrial philosophy that 
Justice Holmes and his time embraced (few or no statutory limitations on the economic orga
nization, an economic order, which, as a matter of power, had been molded by the majority). 
Justice Holmes believed, according to Kronstein, that each sovereign nation was free to decide 
and form its own economic system within its borders, regardless of the impact of this system 
on other nations. Thirdly, Kronstein concludes that Judge Hand, in his decision, was consi
derably influenced and guided by profound congressional investigations and hearings carried 
through anterior to the Alcoa case, which had convinced the Americans of the necessity of 
abandoning the implications of American Banana for a more offensive foreign trade policy — 
by emphasizing its own sovereignty — that would open up the world market. (See Truman 
Committe on Investigation of the National Defense Program, U.S. Senate, 77th Congress, 1st 
Session; Bone Committee on Patents, Hearings before the Committee on Patents, U.S. 
Senate, 77th Congress, 2nd Session).

See also Brewster, 72 f. (“Certainly it — the Alcoa decision — does not agree with the phi
losophy of Banana.”); Krumbein, 18; Smit, 284, Simson, G.J., 237; Timberg, supra n. 64, at 
419, Barnard, R.C., 101.

But see e.g. Fugate (1st ed.) at 29, 30 and 31 (discussed infra p. 168 ff., 177 ff.) and Rol
lings, C., 531 f.

110 See e.g. Fugate (1st ed.), at 143 f.; Goldstein, E.E., International Patent and Knowhow In
terchanges and the American Antitrust Laws, 4 Tex.Int.L.For. 42 (1968), at 44 f. (where the 
different types of “intent” are confused); Brewster, 64. But see Rahl, at 67 n. 37 (cf. Rahl, at 
86 ff.).

111 148 F. 2d 444.

112 Id.

113 Said the Court when discussing the opinion of the lower court: “The Judge found that it 
was not the purpose of the agreement to ‘suppress or restrain the exportation of aluminum to 
the United States for sale in competition with ‘Alcoa’. By that we understand that he meant 
that the agreement was not specifically directed to ‘Alcoa’, because it only applied generally to 
the production of the shareholders. If he meant that it was not expected that the general re
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striction upon production would have an effect upon imports, we cannot agree...(148 
F.2d, at 444).

114 See e.g. Brewster, 66, 75 and 134 and Rahl, 86 ff (especially at 87), who seem to discern a 
specific intent.

Cf. Fugate (1st ed.), at 45 ff. and 53 f.; Bohlig, 50 f.; the same, Die Auswirkung des ameri
kanischen Antitrustrechts auf Patente und Patentlizensen im Ausland, 8/9 G.R.U.R. 421 
(1959), at 429 f.; Antitrust Developments 1955—1968, 49; Antitrust Law Developments 
1968—1975, 356 ff.

1,5 148 F.2d, at 444.

116 See supra p. 41 ff.

117 148 F.2d, at 444 (emphasis added).

1 ,8 It is uncertain whether Judge Hand intended to lay any stress on loci contractus for the 
purpose of jurisdiction (although it is clear that he did not give the fact that the contract was 
made outside the United States any decisive importance). The following lines are puzzling: 
“both agreements would clearly have been unlawful, had they been made within the United 
States; and it follows from what we have just said that both were unlawful, though made 
abroad, if they were intended to affect imports and did affect them.” (148 F.2d, at 444). As
suming, arguendo, that Judge Hand did have in mind the actual conclusion of a contract, the 
signing of an agreement: how does that correspond to the decision in American Banana (supra 
p. 67)? It does not: “A conspiracy in this country to do acts in another jurisdiction does not 
draw to itself those acts and make them unlawful, if they are permitted by the local law.” (213 
U.S., at 359). Thus, it seems more likely that Judge Hand was not thinking of the making of 
the agreements as such, but alluded to the whole restraint, including the conduct in pursuance 
of the agreements.

119 148 F.2d, at 445. Compare also the lines quoted in n. 117, supra-. “Both agreements...” 
etc. Judge Hand did not pause to consider the reasonability of the agreements. They would be 
unlawful with no further argument, were only the jurisdictional criteria to be fulfilled.

120 148 F.2d, at 443.

121 See e.g. Brewster, 64 and 134. For a different view, see e.g. Rahl, 88.

122 U.S. v. Aluminum Co. of America, 91 F.Supp. 333 (S.D.N.Y. 1950).

126 63 F.Supp 513 (S.D.N.Y. 1945), modified and affirmed, 332 U.S. 319, 67 S.Ct.1634, 91 
L.Ed. 2077 (1947). The expression “The Court” as used hereinafter (as far as this case con
cerns) refers to the District Court of New York; when the Supreme Court is referred to, that 
will be noted.

127 63 F.Supp. 513, at 521.

128 3 3 2 U.S. 319, at 338 and 348.

129 See supra n. 126.

130 63 F.Supp. 513, at 524 f., especially 525 n. 8.

131 See id., at 524. Cf. supra p. 72, 73, 74 and 77 (in the same context).

132 Cf. supra p. 72, 73 and 77—79 (in the same context).

133 63 F. Supp. 513, at 522.

134 See supra p. 74 and 77.
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135 63 F.Supp. 513, at 525.

136 Id. at 525. Also see id. at 524 and Fugate, at 132f. and 137 (1st ed).

137 Id. at 532 ff.

138 Id. at 525 n. 8.

139 82 F.Supp. 753 (D.N.J. 1949). Also see 95 F.Supp. 165 (D.N.J. 1950). The case is also 
known as the Incandescent Lamp case.

140 The principal part of this mastodon case (including the remedy, over 200 pages long) cen
ters around General Electric’s domestic market behaviour.

141 See 82 F.Supp. 753, at 827 and 835 f.

142 About the relation between GE and IGE, see id. at 764 and 830 ff.

1 42a There were twelve defendants, all U.S. corporations except Philips from Holland. Why 
were there no other alien defendants before the Court? Philips was just one of several alien 
corporations that entered into agreements with IGE of the kind mentioned. It seems as if the 
only ground for attacking Philips alone, was that personal jurisdiction could not be obtained 
over any other corporation. It was a fortuitous circumstance that enabled the Court to secure 
personal jurisdiction oyer officers of Philips that had left Holland for the United States 
during the war, were at the commencement of the action, residing in the United States (as re
fugees) and thereby aviable to service of process.

1 42b The activities of the other defendants presented no jurisdictional problems.

143 But see in the Final Judgment — 115 F.Supp. 835, at 843—844 — where the court moved 
with caution, in order to avoid branding the remedy as penal.

144 82 F.Supp 753, at 890.

145 Id. at 885 f.

146 Id. at 836, 843 and 887 ff.

147 Id. at 835.

148 Id. at 885, the 1919 agreement.

149 See supra n. 30. Philips did export lamps to the United States anterior to the 1919 agree
ment, but due to a patent infringement action against it in 1916, it was forced to cease this ex
port (being unable to secure a license from GE). See id. at 885, also 842 and 886.

150 Id. at 889 f. The Phoebus agreement alone was not necessarily a wrong. That agreement in 
combination with the licence agreements was the object of the attack. Id. at 890.

151 See supra p. 69 ff. the American Tobacco case, which presented a similar problem.

152 Supra p. 81 ff.

153 82 F.Supp. 753, at 884 f.

154 Id. at 891.

155 Id. at 889 ff.

156 Id. at 891.
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157 Neither did apparently Philips. Id. at 884—885. Also see Fugate (1st ed.), 144 f. and 
Rahl, 63.

158 Id. at 891.

159 Id.

160 Id. at 884—885 and 889.

161 Id. at 889. A complicating factor was that GE put forward the same argument as Philips, 
but to justify the restraint, i.e., to characterize it as reasonable and hot for jurisdictional ends.

162 But see Fugate (1st ed.), 46, who weems to be of a different opinion.

163 Id. at 891.

164 See supra n. Ill ff.

165 Cf. for instance id. at 845 ff. and 889, as to the application of the rule of reason. See also 
id. at 891 as to the application of Section 2 of the Sherman Act.

166 115 F.Supp. 835, at 843 f.

167 Id. at 846.

168 Id. at 860—861.

169 Id. at 851—852.

170 Id. at 877.

171 Id. at 878.

172 Id.

173 100 F.Supp. 504 (S.D.N.Y., 1951). Also see 105 F.Supp. 215 (S.D.N.Y., 1952). Prior to 
this case, U.S. v. Timken Roller Bearing Co. (83 F.Supp. 284 (N.D. Ohio 1949) ) mod. and 
affirmed, (341 U.S. 593, 71 S.Ct. 971, 95 L.Ed. 1199 (1951) )and U.S. v. Minnesota Mining 
& Mfg. Co. (92 F.Supp. 947 (D. Mass. 1950)) (also see 96 F.Supp 356 (D.Mass. 1951 ), were 
decided. Both of these cases encompass significant antitrust issues of a substantive nature — 
the former, antitrust law and patent and patent-licensing, antitrust law and trademarks, anti
competitive measures between a parent and its subsidiaries, antitrust and joint ventures etc., and 
the latter, the interpretation of the Webb-Pomerene Act, what does that Act allow, etc. — but 
contain little or nothing as to jurisdictional matters. In Timken the sole defendant (as named), 
a U.S. corporation, and a leading producer of antifriction bearings, entered into agreements 
with an English and a French corporation (named as co-conpirators and in which the defen
dant owned 30 percent and 50 percent respectively) whereby trade territories were allocated, 
prices were fixed, U.S. exports and imports were resticted and the defendant’s trademark was 
licensed to the other contractors. The fact that the cartel agreements were made on foreign soil 
was considered immaterial. The agreements, the Court laconically concluded, “had a direct 
and influencing effect on trade in tapered bearings between the United States and foreign 
countries.” (83 F.Supp., at 309). Additional comments were regarded as superfluous.

In Minnesota Mining the U.S. defendant corporations were involved in the creation of a 
U.S. export company under the Webb-Pomerene Act (see supra p. 61 ff.) and a U.S. holding 
company for the purposes of channeling the exports of U.S. producers of coated abrasives to 
certain parts of the world market, excluding, however, those foreign markets where their jo
intly owned foreign factories were established. Apparently, no jurisdictional issue arose, nor 
did any international complications.
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Also see U.S. v. United States Alkali Export Assn. (86 F.Supp. 59 (S.D.N.Y. 1949)), in 
which jurisdiction with respect to a division of market territories between American and 
British companies was assumed on the ground that American companies did participate in the 
arrangements, and U.S. v. The Bayer Co., Inc., 135 F.Supp. 65 (S.D.N.Y., 1955) which in
volved a world wide territorial division of the pharmaceutical market (in particular at p. 
70—71, where the jurisdictional issues are — very ligthly — touched upon).

174 See 100 F.Supp. 504, at 539.

175 Id. at 508. Remington Arms Company, Inc., a Delaware corporation, was also a party be
fore the Court, as were three individuals, all citizens or residents of the United States. Named 
as defendants, but not served with process, were also two British subjects.

176 Id. at 538—539.

177 Id. at 572 ff.

178 See, e.g., 105 F.Supp. 215, at 222, 226 and 243.

179 See, e.g., 100 F.Supp. 504, at 528, 533 and 538.

180 100 F.Supp. 504, at 539. This provision was later deleted in a 1934 amendment of the 1929 
agreement (id. at 540). However, the Court considered this change to be merely fictitious (also 
at 540).

181 Supra p. 69 and 92.

182 100 F.Supp. 504, at 532, 534, 540 and 542.

183 There was, in addition, a patent pooling: United States patents of both companies were 
placed in the hands of DuPont; DuPont’s British patents in nylon were assigned to ICI. Did 
such a pooling take place where the patents were issued or where the owner of the patents was 
living or had his place of bussiness, etc?

184 See in particular 105 F.Supp. 215, at 237.

185 A like double-sided approach the Court demonstrated when giving (remedial) directives to 
the defendants, which was done in part “... because their concerted acts have, in part, been 
committed [in the United States] ...”. (105 F.Supp. 504, at 537). And further, the agree
ments were “... unlawfully made and consummated in part by acts of the defendants within 
our jurisdiction.”

186 Personal jurisdiction over ICI was obtained through the medium of ICI’s U.S. subsidiary 
in New York. The parent (ICI) and this subsidiary were found to be so inextricably associated 
that every move of the latter was directed by the former (100 F.Supp. 504, at 511). See further 
on this supra p. 12 ff.

187 See supra p. 82 ff.

188 Supra p. 90 ff.

189 Supra n. 173.

190 As to the jointly owned companies and the purpose behind them, the Court announced: 
“We have found that not only were they intended to affect the export and import trade of the 
United States but that the limitations placed on duPont and other American companies on the 
exports to these jointly-owned companies and the restictions placed on these companies with 
respect to sales and exports by them to the United States did achieve the purpose and end for 
which they were organized.” (100 F.Supp. 504, at 592, citing the Alcoa case — see supra p. 
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81 ff. — and specifically those parts in Alcoa where the jurisdictional issue was discussed: 148 
F.2d 416, at 443—444.) Obviously the quoted lines were inserted to reach the conclusion that 
the arrangements with the joint companies was a substantive violations of the law, since the 
jurisdictional question was not brought up until later (id. at 593) when the Court disposed of 
the defendants’ contention “... that the arrangements involving joint companies do not fall 
within the jurisdiction of the Sherman Act.” (Citing National Lead — see supra p. 90 — and 
applying its jurisdictional formula.) This is either a misinterpretation of the jurisdictional 
reasoning in Alcoa or simply bad pedagogy. The Alcoa formula was certainly not meant to be 
a guideline for issues regading substantive violations. (The jurisdictional formula in Timken 
— see supra n. 173 — underwent a similar treatment.)

191 Id. at 593 (National Lead at 525).

192 Cf., with respect to the remedy: 105 F.Supp. 215, at 228 and 237.

193 See in particular 100 F.Supp. 504, at 592—593.

194 Note that only DuPont and not ICI was subjected to such a prohibition. 105 F.Supp. 215, 
at 220.

195 Id. at 222 ff. Similar provisions were worked out with respect to know-how. (Id.at 227.) 
Such United States patents belonging to ICI which were not licensed to DuPont, were, how
ever, also brought within the ambit of the compulsory licensing provision.

196 Id., at 228. A similar provision was imposed in National Lead (U.S. v. National Lead Co., 
63 F.Supp. 513, at 534, S.D.N.Y., 1945), where, however, only U.S. corporations were in
volved.

197 Id. at 231—232. This provision was combined with a decree ordering all licenses thencefor
ward to be nonexclusive and free of import protections.

198 Id., at 229.

199 See British Nylon Spinners, Ltd. v. Imperial Chemical Industries, Ltd. [1952] All E.R. 
780, [1952]W.N. 469 and [1954] All E.R. 88, [1954] 3 W.L.R. 505. Also see e.g. Kahn- 
Freund, O., English Contracts and American Anti-Trust Law. The Nylon Patent Case, 18 
Modern L.Rev. 65 (1955); Fugate (1st ed.), 87 ff.; Brewster, 242 f.

200 Infra chapter XVI.

201 Supra p. 91.

202 1 05 F.Supp. 215, at 230.

203 Id. at 241—242.

204 Id. at 241.

205 Supra p. 82 ff.

206 105 F.Supp. 215, at 229.

207 Id. at 237.

208 The basic approach was likewise equivocal, as for example: “[W]e are not unmindful that 
ICI is incorporated under the laws of Great Britain, that its principal office and its activities 
are there centered and that it operations are dominated by British necessities. We do not pre
sume to dictate the manner in which the affairs of ICI are to be conducted; whether the ex
ports of ICI to the United States are to be continued to be restricted it to be determined by 
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those who direct its affairs and by the British authorities.” (id.) Yet ICI was prohibited from 
distributing goods through the same companies as DuPont and to conclude restrictive agree
ments of the sort in question in the case, directed to grant immunity with respect to certain 
patents, ordered to sell out stock and to relinquish voting rights in certain companies, etc. 
And yet the Court emphasized: “That [some of]these measures direct the defendants to do 
certain things the effect of which is felt or realized beyond our borders is immaterial.” (Id., at 
237 f.)

209 135 F.Supp. 764 (S.D.N.Y. 1955).

210 An indication is that the Federal Rules of Civil Procedure were applied. Cf. what is said 
about the American Banana case, supra p. 67.

211 Common ownership of two corporations would not insulate such corporations from the 
antitrust laws.

212 Supra p. 67.

213 135 F.Supp. 764, at 766.

214 Id.

215 Supra p. 81.

216 Supra p. 67. The distinguishing ground was that, according the Court in American Bana
na, jurisdiction was denied due to the act of state doctrine. As to this see the discussion supra 
p. 68 f, particularly n. 16, 20 and 22.

The decision, so the Court claimed, fell within the decisions in Thomsen v. Cayser and the 
Sisal case (supra p. 74 and 77). But do these cases fall within Alcoa, which was primarily fol
lowed by the Sanib court? (See supra p. 100).

217 See supra p. 38 f.

218 See supra . 55 ff. But see Rahl, 84.

219 152 F.Supp. 818 (N.D. Cal. S.D., 1957).

220 The Japanese corporations were not, however, joined as defendants.

221 152 F.Supp. 818, at 822. The Court incidentally noted that the Supreme Court had no dif
ficulties in applying the Sherman Act in two other criminal actions: U.S. v. American Tobac
co Co. and U.S. v. Pacific & Arctic Railway & Navigation Co. (see supra p. 69 and 73).

222 Id. at 822.

223 The fact that the agreements were made in Japan and may have been lawful there, was of 
no moment, it did not make the agreements lawful in the United States. (Id. citing American 
Tobacco).

224 Supra p. 81. Alcoa was cited in a crucial context (id. at 822), namely where the jurisdictio
nal criteria were outlined.

225 Id. Note that the Court spoke of restraint on commerce, not competition. The Court did 
not seek to establish whether there was a substantive violation of the Sherman Act; it was 
seeking to secure jurisdiction.

226 Cf. Alcoa supra p. 82 ff.

227 See supra p. 39 f. Cf. Rahl, at 63 ff.
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228 Or between states within the United States. Compare the discussion supra p. 59 f. on which 
test — the foreign commerce test or the interstate commerce test — is to take precedence when 
both foreign and interstate commerce is affected.

229 Supra p. 81.

230 Supra p. 39 f.

231 Note also that the vigor of American Banana in antitrust actions was expressly called in 
question (see supra p. 67). The Sisal case was held to be controlling (supra p. 77).

The Court’s point of departure is of condsiderable interest:
“At the outset, it should be made clear that there is no attempt here to regulate Japanese 
commerce as such, or to indict Japanese firms or Japanese nationals. Only American corpora
tions and American national are named as defendants. The only commerce sought to be regu
lated is the importation and sale of wire nails on the West Coast of the United States. Surely 
this is within the jurisdiction of United States courts. Japanese firms and activities in Japan 
are considered only in so far as they relate to the precise charge, against American defendants, 
of a conspirancy in restraint of trade in the importation and sale of wire nails on the West 
Coast of the United States. Under the circumstances, it is absurd to say that principles of in
ternational law and comity of nations put the charges of this indictment within the exclusive 
jurisdiction of the Japanese courts, or require that Japanese law be applied.” (Id. at 821, 
emphasis added, footnote omitted).

232 1 86 F.Supp. 298 (D.D.C., 1960).

233 As the role of the grand jury institution in antitrust cases, see e.g. Areeda, at 43 f. and Sul
livan, at 755.

234 As to the implications of such subpoenas, see infra chapter XVI. Also see the present case 
at 317 ff.

235 The trade between the United States, on the one hand, and the Far East and Africa, on the 
other, was also subject to scrutiny, but involved no jurisdictional issues.

236 The Court spoke of “criminal offenses”. (186 F.Supp. 298, at 301.)

237 To further support subject matter jurisdiction, much was made of the fact that some con
ferences and committees located to the U.S. had relations to some of the shipping corpora
tions.

238 1 86 F.Supp. 298, at 312 f.

239 See supra p. 39 f. and 86 f.

240 186 F.Supp. 298, at 314. And here the Alcoa case may be of some guidance, the Court 
noted. (Id. at 313.)

241 370 U.S. 690, 82 S.Ct. 1404, 8 L.Ed. 2d 777 (1962).

242 370 U.S. 690, at 706. As to the Sisal case see supra p. 77.

243 Id. at 704. (Citing the bulk of the cases heretofore reviewed). (The Court, it seems, pre
ferred to slightly rephrase the language of Sisal, in order to make it fit into the pattern of the 
later case law, stating that the activities of the defendants in that case had an impact within the 
United States and upon its foreign trade and therefore, consequently, the Sherman Act was 
held to control). Id. at 705. Cf. supra at p. 77).

244 The original complaint was filed in October, 1954. Issues regarding personal jurisdiction 
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were argued in United States v. The Watchmakers of Switzerland Information Center, Inc., 
133 F.Supp. 40 (S.D.N.Y., 1955), reargument denied, 134 F.Supp. 710 (S.D.N.Y., 1955). (See 
supra p. 18 f.) The case was subsequently dismissed as regards some defendants and others 
signed consent decrees. (See 1960 Trade Cases tt 69,655.) As to the remaining defendants the 
case went to trial in November, 1960 (see infra n. 253) in U.S. v. The Watchmakers of Switzer
land Information Center, Inc., 1963 Trade Cases tt 70,600, and initial Final Judgment was 
entered in January 1964 (apparently not reported). This Judgment was later modified (the so- 
called Modified Final Judgment, 1965 Trade Cases rr 71, 352). (On this see infra p. 108 ff.) 
Hereby the litigation was terminated without appeal.

For a comprehensive review of that case, its background and its intricacies, see G.W. 
Haight in Rahl, at 311—363. Also see Antitrust Developments 1955—1968, at 47—50 and 
Antitrust Law Developments 1968—1975, at 357—358; Ellis, J.J.A., Extraterritorial Applica
tion of Anti-Trust Legislation, 17 N.T.I.R. 51, at 57 (1970); ILA 1964, at 321—322, 410—413 
and 575—577; ILA 1966, at 67—74. (The case will be discussed further with respect to its in
ternational law implications, infra chapter XVI).

245 For further particulars, see 1963 Trade Cases t 70, 600, at 77, 417 f. and 77, 422.

246 The figures are from 1953. Id., at 77, 423 ff.

247 See id., at 77, 426 ff.

248 See id., at 77, 436 ff.

249 Id., at 77, 435 f.

250 Id., at 77, 433 f.

251 Id., at 77, 447 f.

252 See supra n. 244.

253 The American Watch Association, the eleven American corporations mentioned and other 
corporations not mentioned signed consent decrees in 1959 and 1960 (1960 Trade Cases tt 
69,655) and are therefore not further referred to.

As regards Montres Rolex S.A., the case was voluntarily dismissed by the Government. As 
regards the defendant The Watchmakers of Switzerland Information Center Inc., (“Wosic”), 
the case was dismissed for failure on the part of the Government to sustain its burden of proof 
as to Wosic’s part in the combination. (Id., at 77, 452 f.)

For further details with respect to personal jurisdiction, see supra p. 18 f.

254 See supra n. 29. Also see e.g. Zwarensteyn, at 47 f. and 54 ff.

255 1963 Trade Cases ir 70,600, at 77,455 and 77,456.

256 See supra n. 30 and p.

257 It is notable that a provision in the Collective Convention fixing sales prices on watch pro
ducts (see id., at 77,427) was discussed only insofar as it had any direct effect on American re
sale prices. The provision could not, according to the Court, be contested unless it constituted 
an attempt to fix resale prices in the United States. The Court found that the minimum sales 
prices for Swiss watch products sold in Switzerland for domestic use or for export, clearly had 
nothing whatever to do with the prices in the United States and added: “The plaintiff does not 
contend that the sale of Swiss watches in Switzerland at fixed prices is illegal.” Did the Court 
mean to say that price-fixing in Switzerland on Swiss watches is outside the reach of the Sher
man Act, and that thus only Swiss law can be applied here? Or did the Court simply state that 
the Government had failed to include the pertinent price-fixing in its complaint?
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258 Id. at 77,455 and 77,456 (citing most of the cases heretofore reviewed, e.g. Alcoa, General 
Electric, Timken, National Lead and Oldham but also cases from the early case law such as 
Sisal, Pacific & Arctic, American Tobacco and Thomsen v. Cayser).

259 Id. at 77,453.

260 As so this problem, see supra p. 79 f.

261 It may be argued that the Court applied the rule of Alcoa (see supra p. 81), implying that 
the burden of proof as to effects on U.S. commerce shall shift to the defendants once the 
plaintiff has proved an intent on the part of the defendants to affect such commerce, that the 
defendants failed to sustain their burden (the non-existence of effects) and that consequently 
nothing was disclosed as to actual effects on U.S. commerce. However, not a word in the 
Court’s opinion indicates a reasoning in this direction.

262 See supra p. 59 f.

263 See Rahl, at 357 ff., in particular 359. Also see the Court’s opinion and the domestic cases 
cited there, id. at 77,455 f.

264 At this hearing, the Swiss Government appeared as amicus curiae. A burning issue through 
the entire litigation was to what extent the Swiss Government was involved in the arrange
ments of the Swiss watch industry, particularly to what extent these arrangements were re
quired, directed or at least desired, by the Swiss Government, and, hence, whether these 
arrangements could be shielded on the ground of sovereign immunity or on the basis of the act 
of state doctrine. As to this issue, see the discussion infra chapter XVI.

265 1965 Trade Cases tt 71,352. (Filed January 7, 1965).

266 Id., at 80,491—80,492. (Section XI (E), subsections 1—6, whereof 3 and 4 were new as 
compared to the initial Final Judgment.)

267 Id., at 80,491.

268 See Rahl, at 332 and 337.

269 Id. at 80, 491, Sections IV (C) and VIII (B).

270 Id., latter part of Section IV (C).

271 Id., Section II (A). Also see Rahl, at 331 and 336. Section XII (A) (3) which provided for 
procurement of documents in the hands of defendants, was subjected to the condition that 
such documents would not have to be produced when the production is illegal under Swiss 
law.

272 Id. at 80,492. Another factor was the prospect of immediate relief (considering appeals 
were not expected).

273 See further on this, infra chapter XVI.

274 Id. at 80,493. As to the case cited, see supra p. 96 and 99.

275 Supra p. 81, particularly p. 82 ff.

276 Supra p. 81 f.

277 Supra p. 90 and 104.

278 Supra p. 90 f. and 104 f.

279 Supra p. 77.
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280 See Alcoa, supra p. 81; National Lead, supra p. 90; the ICIcase, supra p. 96; Sanib, supra 
p. 100; the Swiss Watch case, supra p. 105.

281 See General Electric, supra p. 91.

282 The Swiss Watch case, supra p. 105.

283 See Timken, supra n. 173.

284 See Oldham, supra p. 101.

285 As the former group of cases, see supra p. 91, 103 and 108 (in this order), and the latter, 
see supra p. 82 ff., 93 ff. and 101.

286 Supra p. 85 f.

287 Supra p. 108.

288 Supra p. 94 f.

289 Supra p. 101.

290 See supra p. 91, 104, n. 173, and p. 104 (in this order). Whether the requisite intent was 
applied in the ICI case (supra p. 97 f.) is uncertain.

291 See e.g. Rahl, at 86 ff.

292 Supra p. 101 and 108.

293 Supra p. 95 f, 98 ff. and 108 ff. (in this order).

294 See supra n. 293.

295 Supra p. 81.

296 404 F.2d 804 (D.C. Cir., 1968), certiorari denied, 393 U.S. 1093, 89 S.Ct. 872 (1969).

297 Foreign commerce cases are referred to and relied on without regard to whether they are 
criminal, administrative or civil.

As to actions for treble damages, see the American Banana case supra p. 67.

298 The place of performance may be seen as merely another point of contact in the nexus
scheme.

299 Much of the defense rested on an analogy from cases involving restraints in interstate com
merce. In principle, the Court, however, repudiated that analogy, stating that the problem in 
interstate commerce case law is primarily to what extent the federal government, acting within 
the framework of a federal system has power to deal with domestic restraints. The issue there, 
the Court continued, is whether the interstate commerce is affected. The choice is between 
federal or state law, all American law. In foreign commerce case law, on the other hand, prin
ciples of international law are involved. Such factors as citizenship — which are unimportant 
in domestic cases — become meaningful in an international setting. The choice lies between 
applying the Sherman Act or not. (404 F.2d 804, at 811—812, n. 20. Also see supra p. 55 ff.).

300 Id. at 813. Connecting factors mentioned were: There were American seamen employed 
and there was more business for American-based industries dependent on shipping — e.g. 
repair and insurance. (A federal statute — 46 U.S.C. § 672 a(b) — requires — or did at the 
time— that Affierican-flag vessels must carry American crews and provides, further, that they 
are liable to penalty taxes if they are repaired abroad, and that they be available to the U.S. 
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Government in times of national emergency. The transportation also afforded a direct eco
nomic benefit to the United States (at least potentially).

301 Id. at 814 (particularly n. 31.)

302 Id. at 815.

303 By this the Court did not exclude the possibility that foreigners may be held under the U.S. 
antitrust laws for restraints in the particular market, when U.S. foreign commerce is affected. 
Id. at 817.

304 See id. at 808.

305 Id. at 817, especially n. 47.
On the other hand, where the market involved consists of shipping services between two 

foreign ports, without American characteristics, and where the only American aspect is that a 
few of the persons competing in the market are offering American flag ships, the Sherman 
Act, the Court conceded, has no application. Id. at 816.

306 See n. 46, id. at 817.

307 Id. at 815. But see n. 41 (id. at 816) where the Court, somewhat surprisingly, interposed 
that as far as commodities are concerned, “then, of course, the absence of an effect on United 
States exports or imports renders the Sherman Act inapplicable”, implying that there is a dis
tinction to be made jurisdictionally between shipping trade as such and the sale of commodi
ties.

308 The case had a purely jurisdictional posture, but see n. 39, id. at 815,as to the standard of 
reasoableness.

309 3 31 F.Supp. 92 (C.D. Cal., 1971), affirmed, 461 F.2d 1261 (9th Cir. 1972), certiorari 
denied, 409 U.S. 950 (1972).

310 See Zwarensteyn, at 49 ff. Also see the American Banana case, supra p. 67.
The plaintiff requested for damages of totally 300 million dollars as well as extensive 

equitable relief. (See 331 F.Supp. 92, at 101.)

311 Acts, such as the inducement of the foreign governments and the eventual agreements pre
ceding these.

3,2 Id. at 103. See von Kalinowski, at § 5.502(2), at 5-120 and 5-121-22. The views of the scho
lars, including the one named, will be discussed further infra p. 163 ff.

313 Matters appearing to bear upon proof of plaintiffs’ claims of antitrust violations could not 
serve to defeat jurisdiction. Id. at 103.

3,4 Id. at 103.

315 Here the Court quoted Beausang, The Extraterritorial Jurisdiction of the Sherman Act, 70 
Dick.L.Rev. 187, at 191 (1966). See supra p. 35.

As to the relevance of the interstate commerce test as an indicator for foreign commerce 
cases, the Court seemed to be of the opinion that “the standard of ‘substantial effect’ laid 
down in the interstate case law defines antitrust jurisdiction over restraints of intrastate, as 
contrasted with interstate, business”, and has little to with foreign commerce cases. Id. at 102. 
Nevertheless, the Court applied a foreign commerce formula almost identical with the inter
state commerce test: “direct or substantially affect”. (See Rahl, at 63 ff. and supra p. 38 ff. 
“Direct” is to be compared to “in” commerce. “Affect” denotes relation and not result. See 
id. at 103, n. 15).
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Also see Simson, G. J., The Return of American Banana'. A Contemporary Perspective on 
American Antitrust Abroad, 9 J. Int. Law & Econ. 233, especially at 240, (1974).

316 As to this doctrine, see infra chapter XVI.

317 383 F.Supp. 586 (E.D. Penn. 1974). (Solely the jurisdictional issue.) As to findings of 
facts, remedies, etc, see 375 F.Supp 610 (E.D. Penn. 1974).

318 See supra n. 310.

319 See e.g. supra p. 69 and 92 f.

320 3 83 F.Supp 586, at 588.

321 See supra n. 312.

322 See supra n. 315.

323 3 83 F.Supp. 586, at 587. As to Alcoa, see supra p. 81. “Direct affect” may of course be re
garded either as an objective or a subjective criteria, or both. That way it may be compared to 
“intent” in Alcoa. The Court in the instant case failed to give further guidance. See Simson 
G.J., supra n. 315, at 240.

324 See supra n. 20. Mark here that place of performance still seems to play an independent 
roll.

325 3 75 F.Supp. 610, at 621 ff.

326 Id. at 627. (Damages, approximately 180.000 dollars.)

327 3 95 F.Supp. 221 (S.D.N.Y. 1975).

328 Id. at 227. Here the Court directly quoted the plaintiffs’ complaint.

329 See supra p. 85 f. General Electric, supra p. 92 f., was also cited.

330 Fugate (2d ed.), at 48, was referred to.

331 Id. at 227 ff.

332 Supra p. 68.

333 See e.g. Pacific & Arctic and Thomsen v. Cayser, supra p. 73 and 74.

334 Supra p. 81 ff.

335 See e.g. Von Kalinowski, at § 5.502(2), at 5-120 and especially 5-120-22; Rahl, at 59 ff.; 
Fugate (hereinafter 2d ed.), at 52 ff. and Brewster, at 74 f.

336 Supra p. 113 f., see also infra p. 118 f..

337 Rahl so suggested at p. 65 f.

338 Supra p. 115, 116 and 117 (in this order).

339 Supra p. 82 ff.

340 Supra p. 113 f.

341 See supra n. 307.

342 Timberlane Lumber Co. v. Bank of America, N.T. & S.A. 549 F.2d 597 (9th Cir. 1976).
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343 U.S. v. Aluminum Co. of America, 148 F.2d 416, see supra p. 81.

344 549 F.2d 597, at 613.

345 The Court was well aware of the import of the relationship between the actor and the 
country in which he is sued. “Whether the alleged offender is an American citizen, for in
stance, may make a big difference; applying American laws to American citizens raises fewer 
problems than application to foreigners.” (549 F.2d 597 at 612.) One may assume that whet
her the American law applied is of a criminal or civil nature, also may make a difference, even 
if the Court did not to say so.

346 See at 601 and 615.

347 The only importance that this localization had, was that it constituted one of the elements 
to be evaluated in the third part of the tripartite analysis, see infra p. 122.

348 Mark this definition of extraterritoriality. See further infra p. 124 f.

349 See at 609 ff.

350 Here the Court cited Alcoa (148 F.2d 416) on several occasions and most of the earlier 
case-law was noted. Among the commentators observed we find W. Fugate, K. Brewster, J. 
Rahl, J. von Kalinowski, A. Neale, Zwarensteyn and Katzenbach. The views of these com
mentators shall be discussed further infra p. 163 ff.

351 “To some degree”, the Court acknowledged”, the requirement for a substantial effect 
may implictly incorporate these additional consideration, with ‘substantial’ as a flexible stan
dard that varies with other factors.” (549 F.2d 597, at 612.) See also infra p. 123 ff.

352 See 549 F.2d 597, at 613 ff.

353 5 49 F.2d 597, at 613 (§ 14).

354 The principal sources of inspiration in framing this method, wherein various elements are 
weighed, were K. Brewster, Antitrust and American Business Abroad, at 446 (1958) and the 
Restatement (2d) of Foreign Relations Law of the United States, Section 40. While Brewster’s 
list of variables and that advanced by the Court seem to correspond, the latter and the Re
statement show one noteworthy distinguishing feature. In section 40 (b) of the Restatement it 
is suggested that a court should act in the light of “the extent and the nature of the hardship 
that inconsistent enforcement actions would impose upon persons,”. The Court in Timber
lane discussed no such consideration. On the other hand, the Court’s list of variables was not 
intended to be exhaustive. The list provided only for some examples.

355 5 49 F.2d 597, at 615 (§§ 18—20).

356 Id.

357 148 F.2d 416, see supra p. 81.

358 82 F. Supp. 753 (D.N.J. 1949), see supra p. 91, especially at 95 f.

359 5 49 F.2d 597, at 612.

360 See supra n. 357.

361 See e.g. supra p. 94 and 111 f.

362 See e.g. supra p. 95 f. and 108 ff.

363 See supra p. 65 f.
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364 As to the legal writers, see further infra p. 163 ff.

365 Cf. supra p. 55 ff. The Court’s opinion on the relevance of the interstate commerce test in 
the foreign commerce area is stated at (549 F.2d 597) 612: “Indeed, that ‘substantial effects’ 
element of interstate antitrust analysis may well be responsible for the use of an effects test for 
foreign commerce.” The interstate commerce test, the Court continued, is “necessary in the 
interstate context to separate the restraints which fall within the federal ambit under the inter
state commerce clause from those which, as purely intrastate burdens, remain the province of 
the states.” (Here the Court cited cases from the interstate commerce field, see supra p. 38 
ff.). “Since, however, no comparable constitutional problem exists in defining the scope of 
congressional power to regulate foreign commerce, it may be unwise blindly to apply the 
‘substantiality’ test to the international setting.” (Citing cases.) “Only respect for the role of 
the executive and for international notions of comity and fairness limit that constitutional 
grant.”

366 Moreover, the requisite for stating a claim necessitates, according to the Court, a greater 
showing of burden or restraint, a demonstration that the effect is sufficiently large to present 
a cognizable injury to the plaintiffs and, thereby, a civil violation of the antitrust laws. Here, 
however, the Court added a clarifying note: “Our separation in the foreign commerce context 
between the degree of restraint necessary for establishing subject matter jurisdiction as 
opposed to that required to state a claim is, of course, not duplicated in the interstate setting, 
for there a ‘substantial’ restraint is in any event necessary for the establishment of jurisdiction 
itself. Nevertheless, since the interstate cases provide a standard for both jurisdiction and the 
statement of claim [citing cases] they thus offer some guidance for determining the degree of 
restraint necessary to support a claim for relief in the foreign commerce context as well [citing 
cases]. Although the decision whether the restraint alleged in the instant case qualifies to state 
a claim is for the district court in the first instance, we note that the quantitative test of sub
stantiality is a ‘practical, case-by-case economic judgment,’ not one based on ‘abstract or 
mechanistic formulae’ ”, (citing cases). 549 F.2d 597, at 615, note 35.

367 404 F.2d 804 (D.C. Cir. 1968), see supra p. 113.

368 5 49 F.2d 597, at 612.

369 Id. at 615.

370 See supra.

371 549 F.2d 597, at 613.

372 Id. at 615.

373 See however, supra n. 366.

374 See e.g. 549 F.2d 597, at 6Ö9:, where the Court spoke of “extraterritorial conduct”, “acts 
Outside the U.S. territory’’, concluding: “That American law covers some conduct beyond 
this nation’s borders does ribt mean that it embraces all, however. Extraterritorial application 
is understandably a thatief of concern for the other countries involved.”

375 See infra in chapter XV;

376 5 49 F.2d, at 615 §§ [17] and [18-^0];

377 5 95 F. 2d 1287 (3d Cir. 1979);

378 Id., at 1291.

379 Id., at 1292.
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380 Id., at 1297 f.

381 Id., at 1296.

382 Id., at 1299.

383 Id.

384 4 73 F.Supp. 680 (S.D.N.Y. 1979).

385 Id., at 688.

386 Id., at 687.

387 See supra n. 382.

388 4 73 F. Supp. 680, at 688 (S.D.N.Y. 1979).
Also see Industrial Investment Development Corporation v. Mitsui & Co., Ltd., 594 F.2d 

48 (5th Cir. 1979).

389 494 F. Supp. 1161 (E.D. Pa. 1980).

390 Id., at 1179.

391 Id., at 1184 and 1188 f. As to the American Banana, the Alcoa and the Timberlane cases 
and Mannington Mills, see supra

392 Id., at 1189.

393 Id.

394 6 1 7 F. 2d 1248 (7th Cir. 1980).

395 For further details, see e.g. Wood/Carrera, The International Uranium Cartel: Litigation 
and Legal Implications, 14 Tex. Int. L.J. 59 (1979); Merhige, The Westinghouse Uranium 
Case; Problems Encountered in Seeking Foreign Discovery and Evidence, 13 Int. Law 19 
(1979); Canenbley, at 108 f.

396 See further infra p.

397 See further infra p.

398 See further infra p.

399 617 F. 2d 1248, at 1353 (7th Cir. 1980). As to the Alcoa and the Timberlane cases, and 
Mannington Mills, see supra

400 Id., at 1255 f.

401 Id., at 1255.

402 Id., at 1256.

403 Supra n. 389, at 1189.

404 Supra n. 389. at 1189, n. 66.

405 American Banana Co. v. United Fruit Co., 213 U.S. 347, 29 S.Ct. 511, 53 L.Ed. 826 
(1909). See supra p. 67.

406 Timberlane Lumber Co. v. Bank of America, N.T. & S.A. 549 F.2d. 597 (1976). See supra 
p. 120.
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407 U.S. v. Aluminum Co. of America, 148 F.2d 416 (2 Cir. 1945). See supra 81.

408 243 U.S. 66. (1917) See further supra p. 74.

409 U.S. v. Pacific & Arctic Railway & Navigation Co., et al., 228 U.S. 87. See further supra 
p. 73; U.S. v. Sisal Sales Corp., 274 U.S. 268 (1927). See further supra p. 77.; U.S. v. Nord 
Deutscher Lloyd, 223 U.S. 512 (1912). See further supra p. 72.

410 U.S. v. American Tobacco Co., 221 U.S. 106 (1911). See further supra p. 69.

411 U.S. v. Hamburg — Amer. P.F.A. Gesellschaft, 200 Fed. 806 (S.D.N.Y. 1911), 216 Fed.
971 (S.D.N.Y. 1914). See further supra p. 76.

412 See supra p. 74.

413 See supra p. 79 f.

414 See supra n. 409.

415 See supra p.

416 U.S. v. National Lead Co., 63 F.Supp. 513 (S.D.N.Y., 1945), affirmed, 332 U.S. 67 
(1947). See further supra p. 90.

417 Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 690 (1962). See further 
supra p. 104.

418 See supra p. 77.

419 U.S. v. General Electric Co., 82 F.Supp. 753 (D.N.J. 1949). See further supra p. 91.

420 Sanib Corp. v. United Fruit Co., 135 F. Supp 764 (S.D.N.Y. 1955). See further supra p. 
100.

421 U.S. v. Watchmakers of Switzerland Information Center, Inc., 133 F. Supp. 40, reargu
ment denied, 134 F. Supp. 710 (S.D.N.Y. 1955). Also see 1963 Trade Cases, paragraph 
70,600. See further supra p. 105.

422 See supra p. 90.

423 In re Grand Jury Investigation of the Shipping Industry, 186 F. Supp. 298 (D.D.C., 1960). 
See further supra p. 103.

424 See supra n. 421.

425 See supra n. 407.

426 See supra n. 419.

427 See supra n. 420.

428 See supra p. 82 ff.

429 Pacific Seafarers, Inc. v. Pacific Far East Line, Inc., 404 F.2d 804 (D.C. Cir. 1968), cert, 
denied, 393 U.S. 1093 (1969). See further supra p. 113.

430 See supra n. 405.

431 See supra p. 113 f.

432 See the discussion supra p. 38 ff., 43 ff., 54 ff. and 57 ff.
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433 The decision in Occidental Petroleum Corp. v. Buttes Gas and Oil Co. 331 F. Supp. 92 
(C.D. Cal. 1971), affirmed, 461 F.2d 1261 (9th Cir. 1972), was denied certioari, 409 U.S. 950 
(1972). Whether the lower court’s reasoning concerning subject matter jurisdiction was con
vincing to the Supreme Court cannot be ascertained. The act of state doctrine, such as it was 
invoked in the lower courts, may have been at least as persuasive. See supra p. 115 f.

434 See supra n. 429.

435 Timberlane Lumber Co. v. Bank of America, N.T. & S.A. 549 F.2d 597 (1976). See further 
supra p. 120 ff.

436 The question, at what point jurisdiction is established, cannot be readily answered when 
reading the court’s opinion in Timberlane. The general impression is, though, that according 
to the court, jurisdiction is established when the third part of the analysis — the weighing of 
interests test — as a result has admitted such. The endeavour to break down the mechanical 
tests applied in earlier case law into a tripartite analysis, strengthen this impression. So does 
the reasons stated — see 549 F.2d, at 615 — for vacating the lower court’s dismissal of the 
case: The dismissal could not be sustained on jurisdictional grounds, since there was, inter 
alia, no comprehensive analysis of the relative connections and interests of Honduras and the 
United States. However, the word should, implies, again, that jurisdiction was established on 
the basis of some effect upon American commerce, i.e., when the first part of the tripartite 
analysis was completed.

437 See the Restatement (2d) of Foreign Relations Law, Section 40 and Brewster, at 446.

438 U.S. v. Aluminum Co. of America, 148 F.2d 416 (2 cir. 1945). See supra p. 81 f.

439 See supra p. 91. (The General Electric case) and 105 (the Swiss Watch case).

440 See infra p. 503 ff.
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6. The foreign commerce case law in the 
doctrine — as compared

6.1 Introduction

To establish the jurisdictional criteria in the foreign commerce field on the 
basis of the relevant cases, and to do it with some measure of exactitude, is, 
as we have seen, not easy. The decisions lack continuity and consistency, 
the jurisdictional formulae advanced are poorly defined, there is no mod
ern leading decision from the Supreme Court of the United States, etc.1 To 
search for guidelines in the doctrine makes the task even more difficult, 
for, just as much as the court decisions vary, just as much do the opinions 
of the commentators as to the correct meaning and the implications of 
these decisions.

6.2 The pre-Alcoa decisions

Each commentator’s opinion has, of course, its distinct individual traits, 
but if seen very roughly, one can divide the commentators into several 
categories. In one category we find those whose analyses of the foreign 
commerce case law basically coincide with that presented above. In another 
we find commentators who read unambiguity and consistency into the 
foreign commerce case law, who fix the jurisdictional criteria, de lege lata, 
without much difficulty, and who, above all, claim that these criteria have 
been unchanged since the American Banana case,2 i.e., throughout the 
foreign commerce case law. In a third category, again, we find commen
tators that have intermediate views.

Among those legal writers whose interpretations of the early foreign 
commerce case law, in principle, correspond to the findings given in the 
summary above, we find Whitney, Jennings, Smit, Hale & Hale, Rosen
field, Reynolds, Simson, Areeda, Hunting, Barnard, Wolf, Hermanns, 
Meessen, Krumbein, Böhlig, Haymann, Rehbinder, Baker and Brewster/

They correspond in particular with respect to the conclusion that prior to 
Alcoa, the place of conduct (sometimes coupled with a complementary 
requisite of nexus) controlled jurisdiction. Rosenfield, for instance, writes: 
“Prior to Alcoa, courts within this country had struggled to find some ac
tivity within the United States on which to rest jurisdiction.”4 Reynolds 
puts it more elaborately: American courts “... were slow to abandon the 
underlying principle of (the territorial) doctrine, i.e., that legislative juris
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diction is to be limited to the country in which the conduct occurred. They 
continued to require allegations of some ‘act’ within the jurisdiction of the 
United States .. .”.5 Brewster summarizes: “All foreign commerce cases 
since Banana have included allegations of some acts within the territorial 
jurisdiction of the United State's (if not on the part of the foreign party, 
then pursuant to an agreement by him with the domestic party).6 ... That 
effects within the United States or upon United States commerce with 
foreign nations would bring wholly foreign conduct within the Sherman 
Act’s reach was propounded until [the decision in] Alcoa”.7 And Jennings 
concludes that in all the cases before Alcoa, jurisdiction was “... limited 
to what was performed and intended to be performed within the territory 
of the United States.”8 Krumbein, to name a German commentator, finds, 
speaking of the ^re-Alcoa era, that “[d]iese entscheidungen stehen dafür, 
dass wenigstens ein Teil des wettbewerbsbeschränkenden Vorgehens durch 
körperliche Anwesenheit der Beteiligten in den Vereinigten Staaten lokali
siert sein muss, wenn es nach den amerikanischen Marktgesetzen beurteilt 
werden soll.”9 “Die Alcoa-Entscheidung ist über die Präzedenzien hin
weggeschritten und hat neue Kriterien für die Jurisdiktionsanknüpfung ge
schaffen ... [V]orher [Alcoa] immer ein tatsächlicher Ausführungsakt auf 
amerikanischem Territorium verlangt worden war .. .”.10 And Meessen 
shows little hesitation in claiming that Judge Hand made an error in in
terpretation in maintaining that the decision in Alcoa implied no deviation 
from earlier case law.11

In contrast to the views presented by these authors, stand the commen
taries of Fugate, Claudy, Riwk, Frank, Backer, Heidemann, Ellis, Bloch, 
Rollings, Raymond, Edwards, Oliver, Timberg, von Kalinowski, the 1955 
Attorney General’s Report and Antitrust Developments 1955—1968.12 
Symptomatic for some of these writers is the belief that jurisdiction has 
rested on the principle of effects ever since American Banana. In American 
Banana, they hold, this principle was not brought to the fore, simply be
cause no effects were present, and in Alcoa, they maintain, American 
Banana was merely distinguished (on that ground). Rollings writes: “In the 
absence of such effect on American commerce it is clearly established that 
the antitrust law may have no extraterritorial application”,13 citing Ameri
can Banana. And Edwards, having studied the pre->l/coa cases, concludes: 
“It appears that unless the conspiracy affects American commerce, no ac
tion lies under the Sherman Act; but if American commerce is affected, 
then it does not matter whether the conspiracy was formed in the United 
States or abroad.”14 Fugate states that: “U.S. laws do not have any applic
ation in foreign territory, absent an effect upon U.S. foreign commerce.
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The Banana case clearly stands for this proposition.”15 (Many of the mod
ern legal writers have in their work relied on the extensive analysis of 
Fugate. His work will therefore be dealt with separately below).16

Other commentators, again, take the standpoint that American Banana, 
in practise if not theoretically, is overruled or at least departed from. 
American Banana, according to their view, was basically the only case in 
which the principle of effects did not govern jurisdiction. So, for instance, 
Claudy regards the reasoning of American Banana as having been “re
jected” by the cases that followed {Pacific & Arctic, Thomsen v. Cayser, 
the Sisal case, etc.), “which have unhesitatingly applied Sherman Act sanc
tions to acts done abroad and legal there but which nonetheless had pro
scribed consequences for United States foreign commerce”.17 And Tim- 
berg is of the opinion that the “... mechanical reliance [in American 
Banana] on the lawfulness under foreign law of acts taking place therein 
has yielded, in subsequent Sherman Act cases, to a more functional econ
omic emphasis on the domestic illegal effects of those foreign acts .. . ”18 
specifically referring to, inter alia, Thomsen v. Cayser and the Sisal case.19 
Ellis claims that the doctrine of effects “has become part of American anti
trust law”20 ever since American Tobacco11 (the case immediately follow
ing American Banana) and Raymond, that this case “started the 
departure” from American Banana.22 Bloch appears to have found that the 
effect-principle was born in American Tobacco and that later cases (Thom
sen v. Cayser, Sisal, etc.) required substantial effects for jurisdiction to 
lie.23 The following excerpt from the 1955 Attorney General’s Report is 
also representative: “From these early cases [prior to Alcoa], it seems clear 
that the Sherman Act may apply, not only to conduct in this country, but 
also to acts abroad ... with ... substantial effects upon American foreign 
commerce”.24 Oliver, finally, concludes that: “[t]he Alcoa Case is consist
ent with Supreme Court decisions to date”.25

Mann and Zwarensteyn have a unique understanding of the pre-Alcoa 
case law, and especially the American Banana case.26 They both claim, 
seemingly independent of each other (if not wholly uninfluenced), as 
Mann phrases it, that American Banana has been “more frequently and 
more seriously understood than most other decisions.”27 Their point of de
parture is the fact that American Banana involved a claim for triple dam
ages raised by a private party and they conclude that, since the plaintiff was 
a private party seeking damages, the action was civil, i.e., sounding in tort. 
“Having classified the action as sounding in tort”, Zwarensteyn continues, 
“the only logical conclusion any court could arrive at was to decide the 
case in accordance with the principles of tort in the Conflict of Laws ... 
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which was exactly what the Court did.”28 Recovery for the plaintiff was de
nied by the Supreme Court because “no tort had been committed”, in 
Costa Rica, Zwarensteyn suggests,29 or because, according to Mann, in 
Costa Rica “the Sherman Act did not apply, so that the plaintiff could not 
prove a tort in Costa Rica and was bound to fail.”30

The gist of this reasoning seems to be that in civil actions American 
courts do not have jurisdiction over — i.e., the Sherman Act does not 
cover — acts committed abroad regardless of any effects upon American 
commerce. The interest of the United States, as a state, to protect its trade 
against detrimental effects of anticompetitive activities apparently should 
not, in Mann's and Zwarensteyn’s view, be confused with the interest of 
the same state to protect its citizens from tortious acts. In the latter case, 
effects upon U.S. trade were immaterial, they seem to be suggesting. An 
entirely different matter, Mann explains, is “the case in which the United 
States, in the exercise of its sovereign power, proceeds in respect of a wrong 
alleged to have been done to it as a result of the infringement of its criminal 
legislation.”31 The unavoidable conclusion is that had that been the case in 
American Banana, then the effects doctrine would also have been applied.

Due to this singular interpretation of the American Banana case, Mann 
and Zwarensteyn see no incongruity or inconsistency in the foreign com
merce case law. “The American Banana Co. case”, Mann observes, 
“would, so it may be confidently asserted, be decided in exactly the same 
way after more than fifty years.”32 Zwarensteyn is unsure, however, 
having read the Pacific Seafarers case, and therefore inserts that the mod
ern view seems to be that a “civil remedy would be available, as long as 
there is a nexus between what is being done and the United States.”33

Does this classification of the cases in civil, criminal and — according to 
Zwarensteyn — regulatory actions, really explain the lack of continuity 
and consistency in the foreign commerce case law with respect to jurisdic
tional criteria? It does so only if the reasoning of Mann and Zwarensteyn 
holds good. But it does not, for several reasons. First, all indications in the 
American Banana case itself point to the fact that when Justice Holmes 
spoke of all legislation as being “prima facie territorial”, he meant to in
clude not only the law of torts but also criminal law, not only the Sherman 
Act in its civil posture but also in its criminal (as well as regulatory) form. 
By simply reading the opinion — especially 213 U.S. 356—357 — one can
not escape the impression that Justice Holmes had common jurisdictional 
criteria in mind for both civil and criminal actions. In the dicta he did not 
speak of the law of torts in particular, but the law in general. Moreover, he 
termed the acts complained of as torts and criminal, interchangeably. To 
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argue that the Court would have decided the case differently, had the plain
tiff been the United States Government in a criminal action, is to overlook 
such statements as: “In the case of the present statute [the Sherman Act] 
the improbability of the United States attempting to make acts done in 
Panama or Costa Rica criminal is obvious’’;34 it is to forget that in the 
opinion, criminal cases are abundantly cited;35 it is to ignore the whole es
sence of Justice Holmes’ jurisdictional rule.36

Secondly, in the cases immediately following American Banana, no sign 
of a distinction — for jurisdictional purposes — between civil and criminal 
cases can be discovered.37 By comparison, to name an example, Pacific & 
Arcti^ — a criminal case — and Thomsen v. CayseP9 — a civil case — 
hold identical jurisdictional criteria: the place-of-conduct rule, as in 
American Banana. In Thomsen v. Cayser, the more recent case, Pacific & 
Arctic was cited as the foremost precedent.40 In Sisal,4' which was not a 
civil case, Justice Holmes’ jurisdictional rule in American Banana42 was 
once again invoked, although this time to support jurisdiction.43 Thirdly, 
there is, as far as can be ascertained, not one case in the whole history of 
antitrust law, neither in the foreign commerce case law, nor in the inter
state commerce case law, which confirms the civil-criminal distinction. As 
has been found in the foregoing analysis of the foreign commerce case law, 
no court has ever, at least not explicitly, regarded the character of the ac
tion as relevant for the sake of jurisdiction.44 In modern civil cases, further, 
courts have applied the jurisdictional formulae previously invoked in 
criminal or regulatory cases, and vice versa. It may confidently be asserted 
that the American Banana case would not be decided in the same way to
day.45

6.3 The development after Alcoa

While many of the commentators regard the development of the law of jur
isdiction in antitrust as straightforward, some believing this development 
to have started with the American Banana case,46 some with the decision in 
Alcoa,41 others, again, are more reluctant to read such a degree of consist
ency into the foreign commerce case law.48 Thus, while Fugate, for in
stance, is of the opinion that the Supreme Court of the United States has 
“uniformly upheld so-called extraterritorial jurisdiction in antitrust cases 
where a direct and substantial effect on United States commerce can be 
shown”,49 Meessen argues that the courts of the United States (including 
the Supreme Court) were slow to follow the path of Alcoa,50 Not until the 
end of the 1960s, claims Meessen, had the courts fully accepted the prin
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ciples laid down in Alcoa. The change from the “place of wrong” rule em
ployed in American Banana5' to the principle of effects invoked in Alcoa31 
vim, in Meessen’s view, gradual. In accord are Rehbinder and Krumbein. 
The former is able to perceive a trend in the U.S. courts towards the applic
ation of a principle of effects.53 The latter reports cases, more recent than 
Alcoa (e.g., National Lead),54 in which the principle of effects was not ap
plied, suggesting that the break-through of Alcoa was slow.55 And Smit is 
convinced that “[u]p to this day [1958] there is no holding by the Supreme 
Court declaring the Sherman Act applicable only on the basis of acts per
formed by foreigners abroad”,56 as is Barnard, who states that “[n]o other 
case has [up to 1963] directly met the issue raised by Alcoa and it is not 
possible to say that another court would follow Judge Hand’s reasoning to 
the farthest logical conclusion.”57

Apart from Smit, no author emphasizes the fact that the Supreme Court 
of the United States has not yet had the opportunity to confirm the validity 
of the Alcoa doctrine. When Areed^& brings Continental Ore59 to the fore 
as representative of the Supreme Court’s view, and when he maintains that 
this case implied an approval of the doctrine of Alcock (Alcoa was cited), 
he forgets that in Continental Ore, as in the Sisal case, jurisdiction rested 
on conduct within the United States as well as impact upon U.S. foreign 
trade.61

Whatever the views of the various legal writers may be of the develop
ment after Alcoa, all of them agree to the fact that the principle of effects 
has superseded the “place of wrong” rule. The issue of today is not which 
principle is controlling, but rather how we are to understand the principle 
of effects, i.e., what the elements of this principle are.

6.4 Fugate

1) Fugate's entire discussion of jurisdiction over foreign commerce is 
based on the assumption that the antitrust laws are mainly of a criminal 
nature.62 This characterization of the antitrust laws apparently has, ac
cording to his view, an obvious relevance for questions of international 
law because, having made the assumption, Fugate proceeds to analyze 
the foreign commerce case law from an international law angle,63 invok
ing cases and comments from this area which concern multistate crimes. 
But, then again, he denies that characterization of an act violating the 
antitrust laws as being criminal or tortious has any great significance.64

2) “Aside from certain observations [in American Banana],65 the United 
States Supreme Court has uniformly upheld so-called extraterritorial 
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jurisdiction in antitrust cases where a direct and substantial effect on 
United States commerce can be shown.”66 This is the conclusion arrived 
at by Fugate, having analyzed the foreign commerce case law in its en
tirety. The cases stemming from the Supreme Court are thus uniform. 
The American Banana case is not really overruled by later cases, it is dis
tinguished, Fugate claims.67 The reason for denying jurisdiction in 
American Banana, he explains, was simply that no effects were con
sidered to have been present, or at least that such were not proved to be 
present. The words of Justice Holmes that the “general and almost uni
versal rule is that the character of an act as lawful or unlawful must be 
determined wholly by the law of the country where the act is done”, and 
if the acts “were not torts by the law of the place”, they “were not torts 
at all”,68 must thus, according to this view, be read in the light of the 
fact that no effects were present in the case.69 Had such effects been pre
sent, or proved to exist, the court and Justice Holmes would have 
granted jurisdiction. Thus Fugate reasons, and thus he believes the 
courts in the cases following American Banana to have reasoned, for in 
these cases the test stated was, according to Fugate: “Do the acts or con
tracts have a substantial effect upon foreign commerce or operate 
within U.S. territory?”70

When examining the earliest of the cases referred to by Fugate, specifically 
from American Tobacco1' to the Sisal11 cases, as was done in chapter 1.5 
above, one finds his interpretations questionable. True, American Banana 
has been distinguished, but not on the ground suggested by Fugate. The 
distinguishing factor has rather been that while in American Banana the 
acts complained of were found to have their situs outside the United States, 
the courts in the cases that followed founded jurisdiction on activity within 
the United States. A direct and substantial effect on American commerce 
was never alone sufficient as a basis for jurisdiction.73

Even less acceptable is the proposition that the Supreme Court has uni
formly upheld the “direct and substantial effects” test. This is certainly 
not true of the cases decided by the Supreme Court before Alcoa.1* As we 
have seen, the requirement “affect” has here been complementary to the 
requirement that acts be implemented within the United States.75 Nor is it 
true of the case law pursuant to Alcoa. (Alcoa itself was not reviewed by 
the Supreme Court). The few cases decided in the Supreme Court of the 
United States since 1945 have shown only limited adherence to the prin
ciples laid down in Alcoa. It seems that in no case, has the “direct and sub
stantial effects” test been expressly applied. Moreover, in none of the cases 
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referred to by Fugate (p. 30) has the Supreme Court delivered an authori
tative view on the subject which would support the conclusions drawn by 
the author. In Timken,76 a U.S. District Court, it is true, based jurisdiction 
upon “direct and influencing” effects,77 and on appeal to the Supreme 
Court of the United States the case was affirmed. An examination of the 
Supreme Court’s opinion, however, reveals that the Court apparently did 
not pass on the jurisdictional issue. To read a “direct and substantial ef
fects” test into American Tobacco,78 Thomsen v. Cayser,79 the Sisal case,80 
Pacific & Arctic,61 National Lead61 and Continental Ore63 is more than a 
misinterpretation, it is wishful thinking, a confusion of a de lege lata and a 
de lege ferenda analysis.84

As firm as Fugate may be in his opening statement regarding the “direct 
and substantial effects” test and its penetration in the Supreme Court,85 as 
unsettled he becomes when subsequently studying the foreign commerce 
case law. A U.S. court has power to assume jurisdiction, Fugate conclus
ively suggests, when U.S. foreign commerce is “involved or affected”,86 
when the restraining acts or contracts have a “substantial effect” upon 
such commerce “or operate within U.S. territory”,87 or when such acts are 
“effective” within the United States,88 or when there is “some direct and 
substantial effect” on U.S. foreign trade,89 or when acts or contracts car
ried out abroad “operate within the United States or ... affect U.S. 
trade”,90 or when there is an “effect” upon American commerce.91 A simi
lar state of vagueness characterizes Fugate’s analysis of the American 
Banana91 case. In commenting upon the jurisdictional criteria applied in 
American Banana Fugate assumes: “[A]pparently Justice Holmes was not 
thinking of the question of effects upon U.S. trade. He was looking at the 
validity under foreign law of acts in a foreign country by U.S. citizens, and 
concluded that, as a matter of comity, the law of a foreign nation should 
govern as to acts of U.S. citizens in that country. The principle eritmciated 
is indeed one which is generally accepted.”93 Having thus established that 
the question of effects was not considered in American Banana, Fugate 
continues a few paragraphs later “... U.S. laws do not have any applic
ation in foreign territory, absent an effect upon U.S. foreign commerce. 
The Banana case clearly stands for this proposition.”94 And further below: 
“[T]he Supreme Court [in the Banana case] ... considered that the Com
plaint did not allege sufficient effects upon U.S. foreign comttléfcé/*95 Did 
the Supreme Court consider the question of effects, or did it not? One can
not avoid the impression that there must be two American Banana cases J 
but, of course there are not.

The line of misconstructions and errors in Fugate’s work could be pro
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longed with further examples — the interpretation of the Cutting case,96 
the comparison between American Banana and Strassheim v. Daily,91 etc. 
— but those pointed at should suffice in this context.

Fugate’s cardinal mistake, when analyzing the foreign commerce case 
law, is that he seeks continuity an consistency where such cannot be found. 
The individual cases do not, as we have seen, form an entity with respect to 
jurisdictional criteria. The fact cannot be ignored: the jurisdictional cri
teria have undergone changes since American Banana* The principles laid 
down by Justice Holmes in that case are, if not explicitly overruled then at 
least, not followed today. It is inconceivable that, as Fugate seems to 
argue, Justice Holmes at the time of American Banana had accepted the 
applicability of the principle of effects within the area of antitrust. There is 
no trace at all of this principle in American Banana, despite its evident rel
evancy.

After all, United Fruit Co. had effectively prevented American Banana 
Co. from exporting banana products into the United States, and after all, 
the plaintiff did advance the argument that the Sherman Act, in one way or 
the other, governed acts done abroad.99

6.5 The principle of effects in the doctrine

In describing the law of jurisdiction as developed in the case law after 
24/<?oa,100 the majority of the commentators furnish scanty statements, 
which contend nothing more and nothing less than the meagre formulae 
laid down by the American courts. Thus, “effects” alone,101 “direct and 
substantial effects”,102 “actual and intended effects”,103 “proven and 
specifically intended effects”,104 “adverse effects”,105 “direct, substantial 
and reasonably foreseeable effects”,106 “actual, substantial and intended 
anticompetitive effects”,107 “direct effects”,108 to name some statements, 
are all held to constitute the essence of the principle of effects.109 The com
mon denominator is obviously the requirement of “effects”. But we are 
not told what “direct” effects signifies and what distinguishes them from, 
for example, substantial, adverse and actual effects. At times, we are not 
even told whether the case law provides an answer in this respect.

There are, however, a number of commentators who recognize that the 
basis for a definition of the effects-principle is poor, but who still elaborate 
more extensively as to the import and significance of the principle.110 That 
part of their analysis is guess-work or founded on mere speculation, is only 
ä natural consequence of the present circumstances. There is a risk, 
though, that by building theories of the effect principle on loose foun
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dation, one intermingles the analysis of what the law is with the analysis of 
what the law ought to be. The commentators now to be mentioned have 
not, it seems, always avoided this pitfail.

The effects principle has, as regarded in this part of the doctrine, several 
aspects. One is the question: Effect on what? Another; Is effect measured 
by quantity or quality? What is the type of effect? A third: If measured by 
quantity, how much? A fourth: What about the requirement of intent or 
foreseeability? All of these aspects will be touched upon in the following. 
But first: What are the exact meanings of the words “affect” and 
“effects”?

The terms “affect” and “effects” have been and are used — the first as 
a verb, the second as a noun — interchangeably in the case law as well as in 
the doctrine (in the German doctrine “auswirken” and “Auswirkungen” 
and in French “influencer” and “effets”). To be precise, “affect” implies 
the direct operation (influence or action) of one thing upon another. When 
A “affects” B, it produces an effect upon B, it changes B in some way 
(whether good or bad). “Affect” presupposes a stimulus powerful enough 
to evoke a response or elicit a reaction. “Affect” may even imply a definite 
alteration or modification. This term must first of all be distinguished from 
the verb “effect”, which implies achievement of an end in view and nor
mally requires as its subject an intelligent agent or the means he uses to at
tain his end. “Effect” therefore, in contrast to “affect”, means to bring 
about (close to “achieve” or “accomplish”). But “affect” must also be 
distinguished from “concern” (the verb). The latter implies a nexus or a re
lation. A “concerns” B when it has to do with B, it has reference to B with
out necessarily changing or influencing it. And finally, the noun “effect” 
may be applied to any result, whether brought about unconsciously or 
consciously — it serves equally well whether it names a result of the in
fluence (“affect”) of one thing upon another or of directed effort 
(“effect”). The noun “effect” thus implies actual result.

6.5.1 Effect on what?

There is a general consensus in the doctrine as to the principle that jurisdic
tion presupposes effects on American commerce, not on competition.111 A 
line must be drawn between the substantive issue — whether the restraint is 
unlawful under the substantive antitrust laws — on the one hand, and 
whether the restraint alleged to be unlawful falls under the jurisdiction of 
the American courts, on the other. (See supra p. 35. As to the term “com
merce”, see supra p. 37 f.). In other words, the courts do not here seek to 
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establish whether the restraint is a per se violation of the antitrust laws or 
whether the restraint falls under the rule of reason. The issue is rather if the 
restraint as such, irrespective of its per se or reasonable nature, has effects 
upon American commerce.

6.5.2 What type of effects?

The issue here is whether effects on American commerce are to be 
measured in quantity or quality, or both. The requirement that effects 
must be “substantial” can be found everywhere, and legal writers seem to 
agree on the quantitive nature of this requirement. (See further, below 
under 6.5.3.). In addition to this (or as an alternative requirement) the 
great majority of these writers invoke the requisite “direct” effects. The 
formula reads either “direct and substantial effects” or “direct or substan
tial effects”. “Direct” is by some writers intended to be a subjective requi
site (as to this, see under 6.5.4.), while others again, have something entire
ly different in mind. Among these writers we find Rahl, von Kalinowski 
and Sullivan, all of whom maintain the view that the foreign commerce test 
has to correspond with the interstate commerce test.112 The test for both 
areas is therefore either “direct or substantial effects” or “in or substantial 
effect” on commerce, where the requisites “direct” and “in” are inter
changeable.113 According to von Kalinowski, “[a] direct effect arises when 
a restraint is placed upon and limited to goods and services that flow in ... 
commerce. The effect is assumed from the fact that restraint was directly 
applied to those goods or services and does not have to meet any quantitive 
standards.”114 “Direct effects” is thus a qualitative test. An actual effect 
does not have to be proved. It is sufficient that U.S. commerce can be af
fected. Rahl and Sullivan agree,115 and they all are of the opinion that the 
foreign commerce case law has given birth to this model of the foreign 
commerce test.

Terminology aside, these authors’ views thus do not hold much vari
ances. The only difference, it seems, is one of thoroughness. While von 
Kalinowski and Sullivan do not hesitate to place the interstate commerce 
test on a par with the test applied in foreign commerce, at least as far the 
“direct” requisite is concerned, apparently believing, that further com
ments are superfluous and only briefly referring to the foreign commerce 
case law, Rahl takes great pains to substantiate his theory, by presenting a 
detailed analysis. It is, in this context, of considerable value to carefully 
examine this author’s reasoning.

To be observed at the outset is that Rahl’s purpose with his whole analy
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sis is “to try to locate as clearly as possible the lines of demarcation drawn 
by American case law in the application of the commerce tests.”116 His ob
ject is thus to establish the foreign commerce test de lege lata. The test that 
most closely corresponds to what has been applied in the foreign com
merce case law, is, in Rahl’s view, the “in-or-substantial effect in com
merce” formula, where “in” is just another word for, but preferable to, 
“direct”. The interstate and foreign commerce tests, he claims, are co-ex- 
tensive for jurisdictional purposes.117 A restraint, Rahl explains, is “in” 
foreign commerce either when it interferes with the movement of exports 
or by limiting, redirecting or otherwise changing the circumstances in the 
flow of goods or services between United States and other countries, or 
when it tends to regulate prices, terms, customers, sales territories or other 
business aspects in any line of U.S. foreign commerce.118 But that is not all. 
A restraint may also be “in” foreign commerce when attached to goods 
sold by one foreign corporation to another, namely when these goods are, 
prior to the purchase, imported from the United States, or are to be ex
ported to the United States after the purchase (with some qualifications, 
however).119 Here, Rahl transfers the “prior order” doctrine and the doc
trine of “practical continuity of movement of the goods” from the inter
state commerce case law to the foreign commerce area. (See supra at p. 39 
ff.). If a restraint is found to be “in” foreign commerce, most courts, ac
cording to Rahl, do not look for “substantial” effects.120

There is no doubt that Rahl’s theory has many practical and pedagogical 
advantages; and were it so that the foreign commerce case law had devel
oped along these lines, much would probably, at least regarding clarity, 
have been gained; but it has not developed along these lines. One looks in 
vain to find foreign commerce cases that would support his theory. Oc- 
cassionaly even Rahl admits this fact,121 especially as to the restraints in 
foreign markets (between foreign corporations). True, with respect to the 
restraints interfering with foreign commerce Rahl cites two cases, Conti
nental Ore and Minnesota Mining, and it may be that the fact-pattern of 
these fit into his theory. However, the courts’ reasonings in these cases do 
not. The cases studied by Rahl either bear the language of “effects” 
(whether substantial, actual, adverse, material or influencing) or of acts oc
curring in the United States, or no language at all in this respect.122 But, 
Rahl argues, “no case has been found holding that proof of substantiality 
is required where the restraint operates directly to interfere with a line of 
export commerce by cutting it off, or by rechanneling it to different mar
kets or customers or into different products.”123 Even if that were to be 
true, which it is not, Rahl would hardly be able to single out a case explicity 
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holding that proof of substantiality is not required.124 Furthermore, by 
minimizing the significance of the requirement put forth in cases involving 
transportation,125 e.g., Pacific & Arctic126 and Thomsen v. Caysef21 — 
namely that acts must have occured within the United States, Rahl man
ages to adapt this category of cases to his foreign commerce theory. It is 
not convincing when Rahl in support of this states: “There was no indi
cation that any proof of reduction or alteration in the volume or kind of 
such foreign commerce was at all necessary.”128 (Referring to Pacific & 
Arctic)}29 That the court in question did not rest jurisdiction on substantial 
effects, does not necessarily mean that it was, for jurisdictional purposes, 
content with the fact that the transportation was “in” the line of U.S. 
foreign commerce. And it clearly was not. Jurisdiction was primarily 
founded on acts within the United States.130

It thus seems as if Rahl, in an effort to clarify and categorize the foreign 
commerce case law, abandons his intentions to describe the law as it is and 
ends up stating the law as it, in his mind, ought to be. The foreign com
merce cases do not fit into the “in or substantial effect” formula. Nor has 
the interstate commerce test, with the same wording, been transferred to 
the foreign commerce area; not yet, at least. It is striking how strictly the 
courts in the foreign commerce case law limit their selection of precedents 
to — precisely — foreign commerce cases. The interstate commerce case 
law is, it seems, irrelevant in this respect. The question of whether it should 
be is quite another matter.

6.5.3 How much effect?

The quantity element of the effects-principle is by most authors conveyed 
in the standard of “substantiality”. Few authors, however, take the 
trouble of defining “substantiality”, and when they do, they usually have 
the words of Judge Hand in mind when he noted in the Alcoa case: “Al
most any limitation of the supply of goods in Europe, for example, or in 
South America, may have té^ercussions in the United States if there is 
trade between the two ... [I]t is safe to assume that Congress certainly did 
not intend the [Sherman] Act to cover them.”131 From this one may con
clude, which is often done, that insignificant effects — in Judge Hand’s 
view — did not suffice for jurisdictional purposes. Yet, we have not be
come much wiser. All that is said so far is that “substantial” effects are 
those that are not insignificant, which in effect means that “substantial” 
equals not insubstantial, which is to say that “substantial” effects are 
those that are “substantial”.
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For Rahl and von Kalinowski, the requirement of substantiality becomes 
relevant when a restraint is “indirect” or not “in” (“in the stream”) of 
foreign commerce (for Sullivan mere “effects” are sufficient).132 An illus
tration: If a French firm, which is in the business of exporting finished 
goods to the United States, were to be prevented from — or face obstacles 
in — purchasing raw materials from two African firms, due to anticom
petitive agreements between them — agreements to boycott, exclusive deal
ings, tying agreements, etc. — such agreements are within the ambit of the 
U.S. antitrust laws, provided they “substantially” affect (or, according to 
Sullivan, “affect”) U.S. foreign (or interstate) commerce. While von Kali
nowski makes no attempt to define “substantiality”, Rahl explains that all 
that is meant by “substantial” is that “the effect of the restraint must not 
be too slight or de minimis; the courts do not really try to measure the vol
ume of effect.”133 Anything that can be called “substantial” will suffice.134 
In accord are Homburger and Jenny, concluding that “gänzlich neben
sächliche Auswirkungen ... wohl nicht ausreichen würden”.135 In accord 
is also Heidemann™ and, seemingly, Fugate.™

This is probably the best description that can be given of the substan
tiality standard. It is an illusion to believe that further knowledge can be 
acquired by examining the facts of each foreign commerce case in detail, 
since even if one could establish, in figures, the exact effects of a restraint 
upon U.S. exports or imports, one would never know, due to the silence of 
the courts, the amount of effects required for jurisdiction. Schwartz 
touches the core: “How, then, can such effects be ascertained by courts 
and cartel authorities? The American decisions show that the courts carried 
out no economic analysis but confined themselves to ascertain the restraint 
of competition on the import or export market. What mattered was the di
rect effect of the restrictive act on competition within the domestic or 
foreign commerce of the United States. The indirect economic conse
quences of the restraint of competition caused thereby, for instance as re
gards the level of prices or of the imports or exports, were not ascertained. 
It suffices that the restraint of competition is bound to have consequences 
for the foreign commerce. No proof is required as to the nature or serious
ness of such consequences ... Indeed, it would hardly ever be possible to 
furnish such proof.”138

The end-result seems to be that the “substantiality” standard has been 
driven into the back-water of the “directness” test. Thus, when the foreign 
commerce test reads “direct and substantial” effects, proof of 
“directness” paves the way for proof of “substantiality”, to the extent 
that proof of the latter becomes virtually unnecessary. Somewhat con
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fusing, however, is the situation where either “directness” or “substan
tiality” can form the basis for jurisdiction, i.e., where the test reads “direct 
or substantial” effects.139 Is it possible fo a court to hold that there is “sub
stantiality” when (a) nothing can be inferred from the “directness” of the 
effects, since such effects are not and cannot be present, (b) the court does 
not try to measure the effects (as proposed by Rahl),XAQ and (c) no proof is 
required as to the seriousness of the effects? (See Schwarts above). Rahl’s 
answer is that “substantiality” can be based on a “plausible theory”.141 
Does that mean that even “probable” effects would satisfy the “substan
tiality” standard (or must there be “substantial probable” effects?) Has 
the law really moved so far away from the “actual effects” rule once intro
duced in ^4/coa?142 Or is it just that some commentators allow themselves to 
be governed too keenly by the interstate commerce case law? Rahl is well 
aware of the risks connected to this method of lex lata analysis and there
fore interposes the following viewpoint de lege ferenda: “In foreign market 
cases, however, the courts could very well call for convincing proof of the 
fact of effect and also for a demonstration that the effect is, or will be, 
really quantitatively significant.”143

6.5.4 The subjective requisite; intent or foreseeability

Ever since the requisite “intent to affect” was introduced in /co#,144 dis
cussions have been carried on concerning the exact implications of this sub
jective requisite. In Alcoa, as has been suggested above,145 the court did not 
require evidence of the defendants state of mind at the moment of acting 
(whether evil or not). Instead it inferred from the defendant’s conduct that 
an intent was present. It argued that the defendant’s position was such that 
he must have believed that effects on American imports were substantially 
certain to follow from the restraint executed by him.

Rahl indicates that the court in Alcoa required a specific intent (“a strict 
intent requirement”), not mere foreseeability.146 A specific intent implies 
“a specific, conscious purpose to bring about the effect”, as distinguished 
from “a mere purpose to do the act which caused the effect”, Rahl ex
plains. A specific intent, as Rahl sees it, is stricter than foreseeability, 
which in turn is stricter than a mere purpose to do the act which caused ef
fects.147 The difference between these three types of subjective requisites is, 
of course, one of degree. In agreement is apparently Brewster.148 Another 
view is entertained in Antitrust Developments 1955—1968,149 which states 
that Alcoax5Q (as well as the General Electricxsx case) clearly indicates, that 
intent “does not mean the specific intent to accomplish the result of mon
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opoly or restraint of trade. The element of intent is established if the actor 
should have known that its conduct would have the forbidden effects and 
the conduct itself was deliberate.”1523 And further: “[I]ntent means deliber
ately engaging in conduct the natural and probable consequences of which 
is restraint of trade or monopoly.”152b (This referred to a domestic case, 
which in fact does not speak of “natural and probable” consequences, but 
of “necessary and direct” consequences).153 Fugate also is of the opinion 
that intent in Alcoa meant nothing more than the “usual rule that persons 
are presumed to intend the normal consequences of their acts” (a general 
intent).154 In accord are Bohlig'55 and Heidemann.156 The Antitrust Devel
opments 1955—1968, Fugate'51 and the commentators just mentioned, 
base their standpoint on the General Electric'5* case, decided only a few 
years after Alcoa.'59

In General Electric, they claim, the intent requisite of Alcoa was inter
preted and enlightened. Interpreted, yes: Alcoa was both cited and quoted 
in considerable length. Enlightened, no: It does not seem as if the learned 
scholars, mentioned above, have thought of the possibility that Alcoa was 
incorrectly interpreted — whether consciously or not — in General Elec
tric. The suggestion is, that it was. “Intent” in Alcoa implies an intent to 
affect the volume of United States exports or imports.160 The requisite “in
tent” in General Electric was viewed in another sense, namely as an intent 
to restrain trade or to build a monopoly, an intent to thwart competition, 
or more particularly, an intent to contribute to the maintenance of a mon
opoly within the United States. (Philips, the Dutch firm, contributed to 
General Electric’s monopoly).161

Hence, while in Alcoa the requisite intent was introduced in order to vest 
jurisdiction in the case, intent in General Electric was, it seems, discussed 
with a view to establish a substantive violation of the antitrust laws. What 
the defendant (Philips) in General Electric intended — knew or should 
have known — was that competition in the United States was prevented or 
destroyed. In Alcoa, again, this issue was not dealt with in the jurisdic
tional analysis. Judge Hand did not ask if the defendant (“Limited”) in
tended to restrain competition.162

The conclusion is that although the jurisdictional reasoning including the 
“intent to affect and actual effects” formula in Alcoa was quoted in ex
tenso in the General Electric case,163 and although the purpose of the court 
in that case was to follow Alcoa,X(A the end-result reveals that Alcoa was, in 
point of fact, not adhered to. To state it simply: General Electric and Alcoa 
are not comparable; the cases do not discuss the same issues. The Alcoa 
test is therefore neither enlightened nor limited or expanded by the court in
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General Electric.
The construction of the AIcoa case given by Rahl thus stands unaffec

ted,165 which does not, however, close the intent issue. Not explored by 
Rahl is the distinction noted by him between an intent to affect commerce 
and mere foreseeability of the effects. (The former apparently qualified as 
a “specific” intent, the latter as a “general” intent).166 In the Antitrust 
Guide For International Operations; published by the Antitrust Division of 
the United States Departement of Justice (1977), it is proposed that Ameri
can courts have jurisdiction when foreign restraints have a “substantial 
and foreseeable effect” on U.S. commerce.167 Here foreseeability is equal 
to a “clear purpose” or an “intent” to affect.168

However, as in most instances, foreseeability is not defined. Hunter, 
who is one of those who does make an attempt, differentiates foreseeable 
effects and primarily intended effects, the latter requisite being regarded as 
stricter than the former.169 Through a number of illustrations followed by 
commentaries, Hunter sheds some light upon the proposed distinction, 
well aware of the fact that the difference is just a matter of degree.170 It is 
clear to him that, when a restrictive agreement between foreign corpor
ations is expressed to be specifically directed towards (or related to) the 
U.S. market, any effects that are produced by the agreement are such that 
are primarily intended.171 But where, for instance, two foreign producers 
have agreed on prices or other terms on goods sold to South America there
by causing the elimination of a U.S. export corporation from that market, 
ultimately leading to affects on U.S. exports, such effects would not, ac
cording to Hunter fall into the category “primarily intended”.172 Would 
they fall into the category “foreseeable”? Hunter would probably answer 
in the affirmative. At least it is conceivable that the foreign firms knew or 
should have known that their agreement would produce the stated 
effects.173

In the Restatement (2d) of Foreign Relations Law,™ the following 
example is provided to illustrate “foreseeability”: X, a consumer of a com
modity in state A, agrees to buy this commodity exclusively from Y, a 
dealer in A buying only from producers in A. As a result, X ceases to buy 
from Z, a dealer who purchases the commodity on the world market, in
cluding a substantial amount from state B. Consequently the exports of the 
commodity from B are substantially reduced. The view advanced in the Re
statement is that these are not effects that are foreseeable.

The little that can be learned from these illustrations is that the closer the 
nexus between the restraint and U.S. commerce, the greater the probability 
that the effects of the restraint are foreseeable, intended, or primarily in
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tended. And as to the distinction between foreseeability and primarily in
tended, we learn that the former requisite necessitates less causal connec
tion than does the latter.

In other words: The more “directly” the restraint is connected to Ameri
can commerce, the higher the probability that its effects will be found to be 
“intended”. “Directness” becomes a substitute for “intent” (see supra 
under 6.5.2.). Simson (at 240) would agree. Restrictive agreements that are 
specifically directed towards U.S. foreign trade, i.e., that are “direct” or 
that are “in the stream of” or “in”175 U.S. foreign trade, are also such that 
are intended, or, in Hunter's terminology, “primarily intended” to pro
duce effects upon U.S. foreign trade. If this suggestion holds true, the op
posite situation must also be, that is, where an agreement is not specifically 
directed to U.S. foreign trade, where the agreement thus is “indirect” (not 
“in” that trade), or where effects are “indirect”, the effects produced by 
that agreement are not “intended”. But it does not hold true; not entirely. 
By examining a specific restrictive agreement, its construction, its scope, 
etc., we may establish that it encompasses, or does not encompass, U.S. 
foreign trade, and from this we may infer that the parties to the agreement 
intended to, or did not intend to, affect that trade. But does the fact that 
the agreement does not encompass U.S. foreign trade really exclude the 
possibility that effects upon that trade were intended? Might there not be 
other types of evidence, evidence not pertaining to the specific agreement, 
evidence of other circumstances, that tend to show that, after all, effects 
were intended? If this is so, “directness” and “intention” cannot be sub
stitutes, even if they at times may coincide.

When Meessen differentiates foreseeability and intention, he too indi
cates that the latter requisite is seen as stricter than the former.176 The dis
tinguishing element lies implicit in Meessen’s reasoning, but is not elabor
ated.

We reach some understanding of the distinction through Brewster}11 Re
ferring to the Alcoa case, he realizes that the “intent” requisite is not clear, 
“for the law”, he says, “recognizes both specific and ‘objective’ intent”. 
Yet, Brewster explains, objectively intended effects are such that a party to 
a restrictive agreement should have foreseen whether subjectively intended 
or not.178 Foreseeability, Trautman fills in, is the “objective ability to anti
cipate the impact”.179

The discernable distinction thus seems to be the following: When “fore
seeability” is the prevailing requisite, the plaintiff has to show that in the 
mind of any reasonable man with knowledge of the alleged restraint, ef
fects upon U.S. foreign commerce could be foreseen. Where “subjective” 

180



ot “specific” intention prevails, the plaintiff must prove that the defend
ants in the specific case intended to produce such effects. What causes con
fusion is that the means of providing proof of “foreseeability” and “in
tent” may often coincide — to prove the existence of an agreement or other 
objective circumstances from which “foreseeability” or “intent” can be 
inferred, may be the object in either instance. The difference, however, 
does not lie so much in the type of evidence advanced, but in what the court 
in the specific case can and should infer from that evidence. And “intent” 
warrants further inferences than “foreseeability”. Hence the difference is 
in “degree” and not in kind.

Where does Alcoa fit in?180 Undoubtedly, and as was said in the begin
ning of this section, in Alcoa™ a “specific” intent was required. Judge 
Hand did not merely inquire what a reasonable man could foresee in light 
of the restraint complained of (the “Alliance”) but rather what the defend
ant in question (“Limited”) had in mind when erecting the restraint.

To what extent is the Alcoa intent rule adhered to by the American 
courts today? Rahl is inclined to think that the intent rule has become the 
generally accepted doctrine, although limited, in its application to foreign 
firms only.182 This is the true significance of the Alcoa rule, claims Rahl, 
since “Judge Hand did not say that this double requirement of intent and 
effect would apply to American firms for conduct abroad”.183 American 
firms, including their subsidiaries abroad, can be held liable purely on an 
intent or effect basis. Also Fugate limits the Alcoa intent rule to non
nationals.184 Rahl’s way of arguing (Fugate forwards neither arguments nor 
other references) is not only unconvincing, it is misleading. Judge Hand 
was only dealing with a foreign firm (“Limited”) to which he applied the 
“intent” rule. He had no reason at all to utter anything with respect to 
American firms. To draw conclusions from what Judge Hand did not say, 
and had no reason to say, is to draw conclusions from nothing at all, which 
ought to reflect on the validity of the conclusion. In support of his findings 
Rahl goes on to cite the General Electric case and the Swiss Watch case.

In the Swiss Watch case,185 to the extent that the Alcoa rule was applied, 
it was applied equally to foreign and American corporations. There is no 
sign of unequal treatment in the case in this respect.186 As to General Elec
tric™ the Alcoa “intent” rule was applied, but it was, as suggested above, 
applied incorrectly and in a misinterpreted form. (The “intent” requisite 
was attached to substantive violation and not, as in Alcoa, to jurisdiction).188 
The inevitable result of this misinterpretation was that the court in General 
Electric not only inquired whether the foreign defendant (“Philips”), but 
also whether the American defendants, “intended” to violate the antitrust 
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laws of the United States. (Hence no differentiation).
But is there any grain of truth in the proposal that the Alcoa “intent” 

rule was designed for foreign firms only. The answer lies in the Alcoa case 
itself.189

When marking the boundaries of jurisdiction in light of the “limitations 
customarily observed by nations upon the exercise of their powers”, Judge 
Hand was not so much troubled by the fact that the defendant was a 
foreigner, but by the fact that the restraint occured outside the United 
States. The jurisdictional standard invoked was to substitute performance 
within the United States. Conduct within the United States was “clearly 
unlawful” and not subject to the jurisdictional standard, whereas conduct 
outside the United States was unlawful only where the standard was met. 
Judge Hand’s entire reasoning revolved around the fact that the conduct 
took place abroad, and the crucial issue was whether the Sherman Act 
covers such conduct. “There may be agreements”, he said, “made beyond 
our borders not intended to affect imports, which do affect them, or which 
affect exports ... Yet when one considers the international complications 
likely to arise from an effort in this country to treat such agreements as un
lawful, it is safe to assume that Congress certainly did not intend the Act to 
cover them.”'^ The critical question was thus that the conduct occured in 
the territory of another sovereign and not that the agreements were made 
by foreigners.191

Furthermore, to substantiate his “intent and effect” formula, Judge 
Hand brought forth precedents involving both foreign and American de
fendants, such as Pacific & Arctic, Thomsen v. Cayser and the Sisal case, 
which hardly would have been relevant, had Judge Hand limited his analy
sis to foreign firms.192 Finally, how would the rule introduced by Judge 
Hand, that after the intent to affect commerce has been proved, the burden 
of proof as to actual effects shifts to the defendant,193 correspond to the 
theory suggested by Rahl, that American firms acting abroad are jurisdic- 
tionally covered on an “intent or effect” basis? If “effect” suffices, who 
would be left with the burden of proof?

In view of this line of argument, would not a conclusion ex analogia, be 
more in the course of sound logic, than the conclusion e contrario, which 
Rahl has apparently made?194

In Sanib Corp. v. United Fruit Co.,™5 a case decided a decade after 
Alcoa, there were only U.S. corporations before the court. Nonetheless the 
court based jurisdiction on the Alcoa rule, holding that the restraint “was 
intended to, and in fact did affect” United States commerce.196 Com
menting upon the case, Rahl, once again, concludes out of thin air: “It 
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does not appear that the court’s reference to intent meant that this was es
sential to the action.”197 One could just as well conclude that it does not ap
pear that anything that the court said, was meant to be essential to the ac
tion.

Among those commentators who maintain that jurisdiction over the 
foreign activities of both American and foreign corporations rests without 
distinction, inter alia, on an intent requisite, we find Areeda, Bohlig, Hei
demann, Homburger, Reynolds and Brewster.™ It must be stressed, how
ever, that the comments of these authors are based on the cases decided be
fore 1960—1965, especially the Alcoa case199 and its immediate aftermath. 
The more recent case law is, consequently, not taken into account. Among 
the few more modern writers who hold that the Alcoa “intent” rule still 
controls, irrespective of the nationality of the defendants, we find Simson 
and Rill/Frank.2™ Their view is basically also shared, it seems, by the Anti
trust Guide For International Operations, where “foreseeability” or “clear 
purpose” is advocated.201

In the view of von Kalinowski, Rosenfield, Davidow, Baker, Ongman 
and Backer, however, the “intent” requisite plays either a secondary role 
or no role at all.202 Von Kalinowski, for instance, turns away from the “in
tent” requisite for the “directness” test. The correct jurisdictional formula 
is, in his view, “direct or substantial effects”, which is equivalent to, as we 
have seen above, Rahl’s “in or substantially affect” formula.203

Von Kalinowski does not make clear whether the test of “directness” is 
assumed to encompass the “intent” requisite or whether it is entirely freed 
from subjective elements. When commenting on the Fleischmann case,204 
decided in 1975, where the court imposed the Alcoa “intent” rule,205 von 
Kalinowski remarks: “In addition to the requisite occurence in or direct ef
fect upon interstate or foreign commerce, the court gave weight to the the
ory that there must be an intent to affect commerce.”206 Here, von Kali
nowski indicates that “directness” and “intent” are separate tests. The 
analysis, lex lata, of von Kalinowski has been attached great authority, 
judging from foreign commerce cases that have taken notice of his work. 
In at least two cases, Todhunter-Mitchell and Occidental Petroleum, the 
courts have fully relied on, or at least have been greatly influenced by, the 
findings of von Kalinowski, which is only one sign of the continuous inter
play between the doctrine and the courts.207
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6.6 Antitrust Law Developments

The swift survey of the extraterritorial reach of United States Antitrust 
laws given in the Antitrust Law Developments™ holds conclusions which 
are wholly in accord with those arrived at in the present work.209 One of 
these is that “[p]rior to 1945, in all reported United States antitrust cases 
the defendants included American corporations and acts that were essential 
to effectuate the restraint took place in the United States.”210 Another is 
that in Alcoa “an American court for the first time declared that the Sher
man Act proscribed restrictive agreements wherever entered into or con
summated .. ,”.211 And a third: “Notwithstanding Judge Hand’s view of 
the ‘settled law’, Alcoa represented a major development in American law. 
It extended, as a matter of judicial policy, antitrust jurisdiction to en
compass wholly foreign conduct on the basis of the economic effects of 
that conduct within the United States.”212 Then somewhat reluctantly, an 
attempt is made to stipulate the jurisdictional criteria as applied in the U.S. 
courts.213 Noticing that the courts lack a straight course, that some courts 
found jurisdiction upon “effects” and others upon conduct within the 
United States,214 the authors, half guessingly, suggest that “... the degree 
of the impact, the substantiality of the anticompetitive effects and, per
haps, also the ‘intent’ ”, are controlling citeria in the foreign commerce 
field.”215 These findings must however be regarded more as fair esti
mations of what can be awaited in the future advanced as pieces of advice 
for practising lawyers, rather than a thorough de lege lata analysis.

6.7 Are more lenient substantive rules applied in foreign commerce cases 
as compared to interstate commerce cases?

In the summary of the foreign commerce case law given above, the con
clusion was arrived at that U.S. courts did not apply more lenient substan
tive antitrust rules in the foreign commerce area than those applied in the 
interstate commerce cases.216 As far as can be ascertained, this view is gen
erally agreed upon in the doctrine. The opinion stated by Fugate is signifi
cant: “[A]s a general rule, practises which are unreasonable per se in inter
state commerce are also unreasonable per se in foreign commerce, once the 
court concludes that it has jurisdiction over the acts and contracts in
volved. The older cases as well as the more recent ones follow this reason
ing.”217 To the same effect is the comment by Rahl to a memorandum of 
the United States Department of Justice from 1974,218 stating, inter alia, 
that “most restraints of trade involving foreign commerce will be governed 
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by the rule of reason”.219 Rahl continues: “If this means that domestic per 
se rules will not be followed, and a restraint in foreign commerce, whether 
domestically per se or not, will be weighed against evidence that the re
straint benefits exports trade or the balance of payments, this is not the rule 
of reason that I am familiar with, but is a wholesale departure from it, and 
without any support in the case law”.220 Von Kalinowski is in full agree
ment with this view: “The decisions have not indicated that the courts draw 
any distinction between the type of restraint which may affect foreign com
merce as opposed to interstate commerce. This is particularly so since the 
statute itself does not create any such distinction. Restraints that would 
control the handling, sales, or prices of goods or services contemplated by 
Section I generally would, therefore, seem to be the kind also contemplated 
with respect to foreign commerce.”221 Brewster, too, recognizes that the 
same rules are applied internationally and domestically, even if he seems to 
regard a general rule of reason more appropriate de lege ferenda in the 
foreign commerce area, which, however, is quite another matter.222 Kron- 
stein, Miller and Schwartz, while having a contrary view to Brewster, de 
lege ferenda, share the general interpretation of the existing law.223 Bohlig 
and Sullivan agree (“courts, quite rightly, have rejected the broad con
tention that the per se rules ought not to apply with full vigor to foreign ac
tivities”).224 Claudy and Rollings hesitate, but seem to agree in principle.225

The prevailing view thus is that the U.S. antitrust laws are applied coex
tensively in the foreign and interstate commerce areas. If the observation, 
made by Rahl,22(> that the “great majority of situations in American anti
trust cases which have involved foreign activities have also involved re
straint of competition in American domestic, interstate commerce, so that 
the law probably could have reached them without a ‘foreign commerce’ 
clause” is correct, then how would it be possible to dissent? That is, were 
the foreign and interstate commerce tests to be applied simultaneously or 
alternatively in cases involving foreign activities, i.e., were the foreign 
commerce case in fact to be an interstate commerce case, then there could 
not, per definition, exist any dissimilarities concerning the substantive 
rules. Theoretically Rahl may be right. Reality, however, has proved dif
ferent. In reality, most cases with foreign elements have fallen within the 
scope of the foreign commerce227 test, sometimes both foreign and inter
state commerce has been found to be affected, but seldom or never has a 
foreign restraint been reached without the foreign commerce clause, and 
seldom or never has the interstate commerce test expressly been invoked.
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6.8 Distinctions between U.S. and alien corporations in the applicability 
of substantive rules

Distinctions between U.S. and alien corporations in the application of jur
isdictional rules have, as observed above, been assumed to exist by some 
commentators, in particular as regards the requisite of “intent”.228 With 
respect to substantive rules, no such distinctions, as far as can be detected, 
have been proposed. Most commentators do not even mention the possi
bility; others again dispose of the matter with very few words. So, for in
stance, Fugate states categorically: “There is no distinction in the terms of 
the Sherman Act as to U.S. citizens and non-nationals.”229 Brewster asking 
“Is the law different for foreigners?”, indicates that there is no statutory 
basis and no judicial precedent (save some implications in the Alcoa case) 
which would warrant a double standard of liability.230
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7. The reactions of foreign states
The exercise of jurisdiction by American authorities in antitrust cases, in
volving foreign enterprises or other foreign elements, has provoked vigor
ous reactions from abroad. Protests have been raised, and they have been 
directed against the allegedly broad American enforcement policies in the 
pre-trial discovery procedure, and in the subsequent court proceedings. 
Foreign courts have responded negatively when requested to assist in the 
enforcement, foreign governments have expressed their discontent and 
deep concern through diplomatic channels, foreign government organs 
have intervened and appeared as amicus curiae, and foreign legislators 
have enacted counter-legislation for the purpose of neutralizing the effects 
of American law. In the following, a few examples will be provided.

In the General Electric case, the Government of the Netherlands sub
mitted a protest against a decree proposed by the Attorney General with re
spect to the disposition of certain patent rights held by Philips.1 The decree 
as proposed, the Netherlands Government pointed out, would “result in 
extraterritorial jurisdiction to be assumed by the Court over the property 
and the activities of... a Netherlands corporation”. A such exercise of ju
risdiction would not be in conformance with “the settled rules of Inter
national Law governing the sovereign rights of nations to regulate and deal 
with corporations organized under their law”.2 And the Netherlands 
Government concluded:

“If the U.S. Government, acting as Plaintiff in this case, will let itself be 
guided by the settled rules of international law prescribing that decrees, 
penal or quasi-penal in character, shall not have extra-territorial effect, 
and thus will give new instructions to its attorney, the Court no doubt will 
limit the terms of the proposed decree so as to bring them in accordance 
with these rules, and will take full cognizance of the sovereign rights of the 
Netherlands over its own nationals, its own trade and commerce, and its 
own patent system.”3

Whether as a result of this protest note or of other considerations, the 
court in the case subsequently did moderate the proposed decree adding, 
furthermore, a “saving clause”.4

When the court in U.S. v. Imperial Chemical Industries, Ltd.^oråexQå 
ICI, a British corporation, inter alia, to refrain from exercising certain 
rights under its British patents, British Nylon Spinners, another British cor
poration (not a party before the American court), brought an action in 
Great Britain against ICI to protect its rights as an exclusive licensee.6 The 
British court, enjoining ICI to comply with the American court order, 
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found that the order was “an intrusion on the authority of a foreign sover
eign”, in particular since it made “directions addressed to that foreign sov
ereign or to its courts or to nationals of that foreign Power”.7 To make 
orders, the court continued, which would “destroy or qualify” the rights 
of an English national, was “an assertion of an extraterritorial jurisdiction 
which we do not recognize”.8 In another context the court observed:

“Applied conversely, I conceive that the American court would likewise be 
slow (to say the least) to recognize an assertion on the part of the British 
courts of jurisdiction extending (in effect) to the business affairs of persons 
and corporations in the United States.”9

And in the laconic words of Lord Dennings: “[T]he writ of the United 
States does not run in this country”.10

When various European oil companies were requested to produce docu
ments located in Europe in connection to In re Investigation of World- 
Arrangements with Relation to the Production, Transportation, Refining 
and Distribution of Petroleum (Oil Cartel),11 the immediate reaction of the 
government of the United Kingdom, the Netherlands, France and Italy was 
to prohibit the production of the documents. The British Government con
sidered the American order a breach of “international comity” and the 
Government of the Netherlands considered it an “infringement of its Sov- 
ereignty .

When in 1960, numerous subpoenas were served on foreign corporations 
ordering them to produce documents located outside the United States in 
connection to the Grand Jury Investigation of the Shipping Industry}3 a 
number of foreign governments submitted protests with reference to inter
national law, emphasizing particularly that the American exercise of juris
diction was contrary to principles of international law.14

A year later the Federal Maritime Board ordered some 190 foreign car
riers to file certain records located abroad to the Board. The foreign car
riers petitioned for review of the orders in Montship Lines, Ltd. v. Federal 
Maritime Board}3 and, simultaneously, numerous foreign governments 
filed diplomatic protests with the Secretary of State. The Danish Govern
ment considered the American order to be “incompatible with the sover
eign rights of Denmark”. The British Government regarded it as “beyond 
the legitimate limits of United States jurisdiction” under international law, 
as did the Indian, the Italian, the Japanese, the Norwegian, the Nether
lands, the Swedish and the Yugoslavian governments.16

These two shipping cases also gave rise to a number of “blocking
statutes” in the states affected. The object of these statutes was to obstruct 
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American discovery orders by prohibiting the supplial of documents at the 
request of foreign authorities.17

In 1961, a bill (the Bonner Bill) introduced in the United States Congress 
suggesting amendments of the Shipping Act of 1916, again provoked re
sponses from a number of foreign governments. Some of the proposed 
amendments would, if enacted, extend the jurisdictional powers of the 
American authorities beyond what was possible under international law, 
the claim was. They would infringe upon the sovereignty of other states 
and encroach upon their jurisdictional rights.18 Subsequently, the contro
versial provisions were stricken by the United States Senate. Senator Engle 
gave the following reason:

“We struck them out because American regulatory law cannot impose an 
extra-territorial effect. There is no question about it. Twelve countries 
came before the State Department and submitted their protests and their 
objections to our committee, in which they objected to submitting them
selves to the regulatory power of the United States. We agree with that • a IQstatement.

In the Swiss Watch case the Swiss Government intervened and appeared as 
amicus curiae before the American court,20 where it stated, inter alia, that 
the application of American antitrust law “would infringe Swiss sover
eignty, would violate international law and would be harmful to the inter
national relations of the United States”, and further:

“Not only does the present action constitute a direct attack upon the legis
lation and policy of the Swiss Confederation; it further seeks to regulate 
conditions in Switzerland and to limit the control which the Swiss Confed
eration may exercise over its own watch industry.”21

Recently, the Westinghouse uranium litigation has touched upon the 
nerves of international relations.22 Westinghouse Electric Corporation 
sought to obtain documents located abroad by taking advantage of the let
ters rogatory procedure.23 However, the requested Canadian, Australian 
and British courts refused to give effect to the letter rogatory.24 In Great 
Britain, Lord Wilberforce in the House of Lords found that “the attempt 
to extend the grand jury investigation extra-territorially into the activities 
of the RTZ [Rio Tinto Zinc] companies was an infringement of United 
Kingdom sovereignty”.25 And further:

“The intervention of Her Majesty’s Attorney-General establishes that 
quite apart from the present case, over a number of years and in a number 
of cases, the policy of Her Majesty’s Government has been against recog
nition of United States investigatory jurisdiction extra-territorially against 
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United Kingdom companies. The courts should in such matters speak with 
the same voice as the executive...”.26

The Westinghouse uranium litigation also constituted the main impetus for 
the enactment of further counter-laws in the affected states, of which the 
British Protection of Trading Interests Act of 1980 is, thus far, the most ex
tensive.27
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Chapter II
United States — Securities 
regulation

1. Introduction
The history of United States securities regulation at the federal level goes 
back to 1933, when the first piece of legislation — the Securities Act — was 
generated. During the seven years that followed, six additional statutes 
were enacted, and moreover, the Securities Exchange Commission (S.E.C.) 
was established, the supervisor, administrator and the principal enforcer of 
securities regulation. This intense legislative process, the end-result of 
which was — and still is — no doubt, the most comprehensive regulatory 
scheme in the world, had its roots, of course, in the fateful 1929 stock mar
ket crash. The clear intention was to bring the securities market back in 
order and to reconstruct the public’s confidence in securities.1

As the jurisdictional discussion in the doctrine and in the courts has pri
marily evolved around the Securities Act of 1933 and the Securities Ex
change Act of 1934, these will also constitute the nucleus here — the re
maining statutes are of minor interest and will be disregarded.2 But before 
presenting the jurisdictional debate, some light will be shed upon the sub
stantive contents of the Acts of 1933—34.

The cardinal object of the Securities Act — the “truth-in-securities” Act 
— is to secure a true flow of correct and complete information between the 
seller and buyer of securities. The act has its spear-head directed towards 
the primary distribution of securities by the issuer to the public, wherein 
full disclosure of all relevant details is required. In order to effect full dis
closure, the Act imposes extensive registration requirements and no secur
ity may be offered or sold through the mails or instrumentalities of inter
state or foreign commerce without compliance with these requirements, 
unless an exemption stated in the Act, or in any of the rules promulgated 
under the Act by S.E.C., is applicable.3

The registration statement, which is to be filed with the S.E.C., implies 
the furnishing of a vast amount of particulars regarding the character, size, 
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capital structure, history and earnings of the business enterprise involved, 
certified financial statements, the purpose of the distribution, etc.4 The key 
words are: maximum disclosure of all material facts. In addition, all poten
tial purchasers must be served with a prospectus carrying the bulk of the in
formation furnished through registration5. Non-compliance with these 
rules and false or incomplete statements are subject to a number of sanc
tions, civil as well as criminal.6 Likewise, a sale or offer of a security which 
is fraudulent or misrepresentative, whether or not exempted from the regis
tration requirements, renders the issuers involved liable.7

The Securities Exchange Act of 1934 is primarily geared to trading in 
securites subsequent to the initial distribution (“secondary” distribution). 
The Act, inter alia, provides for registration with the S.E.C. of securities 
exchanges which entails the supervision over the rules and practices of 
these, the regulation of broker-dealers trading in securities, (periodic) con
tinuing registration and disclosure requirements, proxy solicitation and the 
regulation of “insider” trading8. The omnipresent object, again, is to se
cure a system of communication and trading based on true and complete 
information and to forestall fraudulent and manipulative devices. In con
nection hereto, several distinct remedies are available.9

Of particular significance in the jurisdictional context are the rules con
cerning “insider” trading. This is so simply because most of the cases for 
which have focused on the issue of subject matter jurisdiction in this area 
have, as we will se infra, involved such trading. Therefore, this phenom
enon will be illuminated a little further.

The heart of the “insider” trading regulation is Section 10 (b) of the Act 
and rule 10b-5 promulgated thereunder by the S.E.C. in 1942.10 These 
broad “anti-fraud” stipulations provide, at the outset, that it shall be un
lawful for any person, directly or indirectly in connection with the pur
chase or sale of any security by the use of any means or instrumentality of 
interstate commerce or of the mails or of any facility of any national se
curities exchange, to commit certain acts. Specifying what exactly is unlaw
ful, Section 10(b) proceeds as follows:

b) To use or employ.... any manipulative or deceptive device or contriv
ance in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the pro
tection of investors.

In rule 10b-5 the Commission (S.E.C.) has implemented this delegated 
power to carve out further details, prescribing that it is unlawful

a) To employ any device, scheme, or artifice to defraud, b) to make any 
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untrue statement of a material fact or to omit to state a material fact 
necessary in order to make the statements made, in the light of the circum
stances under which they were made, not misleading, or c) to engage in any 
act, practice, or course of business which operates or would operate as a 
fraud or deceit upon any person....

Still, rule 10b-5 is nothing more than an outline. The fine distinctions, the 
clear-cut features and defined limits are for the courts to elaborate upon. 
“Any person’’, to name one “empty vessel”, has been defined to include 
any person having access to material information not disclosed to the pub
lic.11 Such a person is characterized as “insider”. Material information”, 
again, is held to be such to which a reasonable man would attach signifi
cance to when deciding whether or not to make a particular transaction;12 
“purchase or sale” has been held to cover merger-situations and new issues 
of shares;13 “security” has been broadly defined,14 etc. The work of con
struction has proved to be an on-going, never-ending process, proceeding 
case by case.

The anti-fraud provisions are enforceable through a battery of criminal 
sanctions and civil remedies. Both equitable and legal remedies are avail
able in the latter case.

With a view to simplify the legislation concerning securities regulation to 
eliminate duplications in it and to increase its efficiancy, a Federal Securi
ties Code has been proposed. The idea is to bring together under one cover 
all statutes dealing with securities and administered by the S.E.C., includ
ing the Securities Act of 1933 and the Securities Exchange Act of 1934. One 
proposal in this regard was launched in 1978.15

2. Personal jurisdiction
Jurisdiction in personam over alien corporations in the area of securities 
regulation has a paradigm of its own. While the pertinent statutory 
language in Section 22(a) of the Securities Act and Section 27 of Securities 
Exchange Act closely parallels that of Section 12 of the Clayton Act (to 
which it bears a marked resemblance) and therefore should not, one would 
think, warrant too broad a deviation when construed, the courts have not 
followed the paths set out in the antitrust case law. According to Sections 
27 and 22(a), venue is properly laid with respect to criminal proceedings, in 
the district wherein any act or transaction constituting the violation oc
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curred and with respect to civil (or administrative) proceedings, in the dis
trict wherein 1) any act or transaction constituting the violation occured, or 
2) the defendant is found, or 3) the defendant is an inhabitant, or 4) the de
fendant transacts business. Service of process, on the other hand, is valid in 
the district in which the defendant is an inhabitant or wherever the defend
ant may be found.16 The venue provisions must presumably, as is done in 
antitrust law, be read in light of the general venue provision, Section 1391 
(d) of the Judicial Code, which enables the plaintiff to sue an alien defend
ant in “any district”.17Thus far the rules regarding personal jurisdiction in 
securities regulation, as contrasted to those of antitrust law, seem to move 
along parallel lines. The deviation begins when it comes to the service of 
process rules.

The leading case regarding personal jurisdiction and especially the con
struction of the service of process provision is undoubtedly Leasco Data 
Processing Equipment Corp. v. Maxwell.18 The case involved alien (British) 
defendants and the issue was, as regards personal jurisdiction, were they 
properly served with process? The answer lay in the words of Section 27: 
“Process may be served wherever the defendant may be found”. The im
port of these words, the court ruled, is that process is validly served wher
ever the defendants may be found in the whole world, i.e., the term 
“found” implies no geographical limitations.19 The only limits upon per
sonal jurisdiction over aliens are those set by the constitutional due process 
clause of the Fifth Amendment. The court’s theory was thus that, when 
Congress enacted Section 27 of the Securities Exchange Act in 1934, it in
tended to extend personal jurisdiction to the full reach permitted by the due 
process clause.20 Moving further, the court observed that the outer per
imeters of the due process clause were well amplified by the Restatement 
(2d) of Conflicts of Law, specifically § 27 and the sections following.21 “All 
this reflects the modern notions that where a defendant has acted within a 
state or sufficiently caused consequences there, he may fairly be subjected 
to its judicial jurisdiction even though he cannot be served with process in 
the state”, the court explained.22 Since the principal function of service of 
process is to give notice and an opportunity to be heard, there is no reason 
to prevent service from running across borders.23

Personal jurisdiction for the Leasco court was, accordingly, a combi
nation of ”minimum contacts” as understood in the Restatement, oppor
tunity to be heard and notice. In cases involving “unusually extreme cir
cumstances”, and where “material injustice” is manifest, the court found, 
the doctrine of forum non conveniens may be invoked.24 In comparison, 
the result arrived at in Leasco does not depart from that generally reached 
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in antitrust case law, if regarded from a purely practical point of view. 
From this narrow viewpoint, personal jurisdiction in securities regulation 
and antitrust law may even be seen as coextensive. The divergence lies 
rather in the foundations of the result. Thus, while courts in antitrust cases 
construe the “found”requirement in Section 12 of the Clayton Act strictly 
and enlarge the jurisdictional span by the application of Rules 4(e) and (i) 
of the Federal Rules of Civil Procedure, authorizing the employment of the 
state “long-arm” statutes,25 the Leasco court gave the “found” require
ment a scope so broad as to make the detour over the “long-arm” statutes 
wholly unnecessary.

The ruling in Leasco was whole-heartedly adhered to in Travis v. Anthes 
Imperial Limited,26 decided a year later, and in Bersch v. Drexel Firestone, 
Inc., decided in 1975, where Judge Friendly, writing for the court (as in 
Leasco) definitely confirmed the construction given the “found”require- 
ment in Section 27.27

In Bersch, personal jurisdiction was questioned, inter alia, with respect 
to a Canadian brokerage house (Crang) with no office, bank accounts, 
telephone listings, subsidiaries, affiliates or salesmen in the United States, 
and with respect to a Canadian corporation (I.O.S), with a principal place 
of business in Switzerland and without offices in the United States. Neither 
of these corporations were found to be “present” in the United States or to 
be “doing business”, i.e., engaged in systematic and continuous activity,28 
therein, in the traditional sense.29 But did they have “minimum contacts?” 
It should be noted, that the presupposition is that each defendant must be 
proved to have individual “minimum contacts”, independent of each 
other. The record showed that representatives of both defendant corpor
ations participated in or joined meetings within the United States on seve
ral occassions. “Minimum contacts” as defined under Section 36 of the 
Restatement are acts done in the state related to the cause of action (here 
violation of, inter alia, Section 10(b) and Rule 10b-5 thereunder of the Se
curities Exchange Act).30Defendant Crang’s meetings were held not suffici
ently related to the cause of action and therefore not constituting “mini
mum contacts”, while the meetings of I.O.S., on the other hand, which 
were more numerous and systematic, were held to be directly related to the 
cause of action so as to form the basis for “minimum contacts” and conse
quently, personal jurisdiction.31 Crang’s contacts with the United States 
were further scrutinized under Section 37 of the Restatement, which pro
vides that effects caused by acts done outside the United States may consti
tute “minimum contacts” if they are sufficiently related to the cause of 
action.32 In an international context, the court, relying on Leasco once 
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once again, reasoned that Section 37 must be applied with caution, how
ever. Only such effects, which occur “as a direct and foreseeable result’’ of 
the conduct outside the territory would suffice. Here, Crang did not know, 
and did not have good reason to know, that the acts done in Canada may 
produce effects within the United States, and therefore, personal jurisdic
tion could not be obtained.33

3. Subject matter jurisdiction
3.1 Introduction

The question of the jurisdictional reach of the securities acts have begun to 
trouble the minds of jurists only rather recently. In response to the increas
ing internationalization of the securities transactions during the last fifteen 
years, the United States courts have been focusing an increasing attention 
upon the jurisdictional provisions of these acts.

Whether the securities acts cover a transaction in securities (or any other 
act or imission related to such) with international ingredients, is — here as 
in antitrust law — initially a matter of legislative (Congressional) intent. 
The intent, again, may be extracted from the statutory language examined 
in light of the legislative history.34 Unable to detect guiding elements of any 
significance in either the language or the history, however, courts have 
taken it upon themselves to mark the boundaries of the law. This situation 
was accurately described by Judge Friendly in Bersch v. Drexel Firestone, 
Inc.:

“We freely acknowledge that if we were asked to point to language in the 
statutes, or even in the legislative history, that compelled these conclusions, 
[with respect to subject matter jurisdiction] we would be unable to re
spond. The Congress that passed these extraordinary pieces of legislation 
in the midst of the depression could hardly have been expected to foresee 
the development of offshore funds thirty years later. We recognize that 
reasonable men might conclude that the coverage was greater, or less, than 
has been outlined in this opinion... Our conclusions rest on case law and 
commentary concerning the application of the securities laws and other 
statutes to situations with foreign elements and on our best judgment as to 
what Congress would have wished if these problems had occured to it”.35

Still, the courts are not entirely groping in darkness. Not only can they, as 
observed in the quoted opinion, find lodestars in the antitrust case law and 
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other areas with similar perspectives, but they can also find guidance in 
general principles of international law, since, in the absence of clear legis
lative directives to the contrary, courts will not assume that Congress in
tended to violate international law standards. This canon of construction, 
developed in the case law, sets the utmost limit as regards subject matter 
jurisdiction.36 As we shall in the following, courts have been engaged in ex
tensive discussions as to the international principles covering the area, 
thereby affording a framework to the jurisdictional provisions. Although 
the courts may not, accordingly, go beyond the boundaries of international 
law without a Congressional mandate, nothing can under the circum
stances prevent the courts from halting short of these boundaries.

3.2 The controlling statutory provisions

A parallel to the interstate and foreign commerce passages prescribed in the 
antitrust laws would be Section 2(7) of the Securities Act and Section 3(a) 
(17) of Securities Exchange Act.37 These sections define the terms “inter
state commerce” as they shall be understood in the remaining sections of 
the acts (see, e.g., Section 10(b) of the Exchange Act which expressly pro
hibits the use, by any person, of the instruments of interstate commerce in 
furtherance of a scheme to defraud). “Interstate commerce”, thus, shall 
include “trade, commerce, transportation, or communication.... be
tween any foreign country and any state....”.38

Disregarding minor terminological dissimilarities — “interstate com
merce” including both interstate and foreign commerce — a first glance 
may lead to the conclusion that the sections mentioned above, as in anti
trust law, supply the basis for determining the jurisdictional reach: Here we 
have two areas of economic law, antitrust law and securities regulation, 
with almost identical statutory language as far as subject matter jurisdic
tion is concerned, with no interpretatory guidance in the legislative history 
as to whether they should be concomitant, should not these two areas of 
law go hand in hand?39

Parallel lines do exist with respect to federal versus state jurisdiction: 
federal jurisdiction is construed to reach as far as the Commerce Clause in 
the Constitution allows.40 When it comes to jurisdiction on the inter
national level, however, courts have been reluctant to develop a foreign 
commerce test in line with that in antitrust law. The statutory provisions, 
noted above, have generally been held inconclusive or not dispositive.41

Nor is Section 27 of the Exchange Act (compare Section 22 in the Securi
ties Act) dispositive. This section merely vests the federal courts with ex- 
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elusive jurisdiction of violations under the Act and provides little or no in
sight into the issues presented here.42

Yet there is one section in the Securities Exchange Act, that on its face 
seem to hold decisive jurisdictional traits. That is Section 30(b), which 
states:

“The provisions of this title or of any rule or regulation thereunder shall 
not apply to any person insofar as he transacts a business in securities with
out the jurisdiction of the United States, unless he transacts such business 
in contravention of such rules and regulations as the [Securities Exchange] 
Commission may prescribe as necessary or appropriate to prevent the 
evasion of this title.”43

The implications of this provision, in particular the locutions “any 
person” and “without the jurisdiction”, have long been the source of 
great controversy amongst scholars. While it is clear that the provision 
exempts securities transactions by a group of persons from the courts’ 
power to adjudicate, the disagreement pertains to the exact prerequisites 
for exemption, or more precisely: When is a person “without the jurisdic
tion” of the United States? The dividing line runs between those who claim 
that the term “jurisdiction”, as applied in this context, means nothing 
more than the territory (and possesions) of the United States,44 and those 
who believe that “jurisdiction” is equivalent to jurisdiction as defined by 
international law.45 In the former case, the United States does not have jur
isdiction where a person (with certain qualifications) transacts securities 
without the territory of the United States, in the latter, jurisdiction lies 
when principles of international law so provide. Furthermore, there is dis
agreement as to whether subject matter jurisdiction in the latter instance re
fers to jurisdiction within the limits of international law, or within the 
limits of constitutional law, or even, within the limits of securities law. For 
theoretically, as noted above, subject matter jurisdiction, as regards the se
curities law, may be more restrictive than international law principles 
would require and, on the other hand, Congress could extend subject mat
ter jurisdiction beyond these principles as long as it stayed within the limits 
of the Constitution.46

The position taken by the Securities Exchange Commission was initially 
outlined in a brief, amicus curiae, in Schoenbaum v. Firstbrook, decided in 
1968. The Commission there maintained in effect that Section 30(b) 
exempts only such activities that are beyond the jurisdictional reach of the 
United States.47 A year later, two former Chief Interpretive Attorneys of 
the Commission, in the Virginia Law Review, expounded: Jurisdiction 
within the Section 30(b) “refers to jurisdiction over the subject matter in 
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the sense of ’limitations customarily observed by nations upon the exercise 
of their powers.”48 Accordingly, international law marks the limit. An ac
curate application of the disputed Section, it is suggested, presupposes an 
analysis of the standpoint of international law in this particular field. Were 
that standpoint to be that all legislation is (prima facie) restricted to terri
tory, “jurisdiction” would amount to territory, and there would be no 
controversy as to the substantive contents of Section 30(b).49 But, of 
course, the Commission and its supporters do not suggests this. In their 
view, international law implies a serious consideration and weighing of 
multiple factors, such as competing governmental interests, laws and poli
cies, the nationality of the parties, the locus of the act, etc.50 One commen
tator, however, J.G. Bruen, Jr, while adhering to the Commission’s in
terpretation of the “without jurisdiction” passage, regards the so-called 
protective principle to be the pertinent principle of international law.51 An
other writer, again, also adhering to the Commissions view in general, 
deems other international law principles as controlling.52 Adopting the 
Commission’s reading of the “without jurisdiction” passage, i.e., that the 
limits of international law are determinative, thus inevitably leads to diver
gent opinions as to the contents of that law. But furthermore, it gives rise 
to the question: Did Congress, when enacting Section 30(b), refer to inter
national law as developed in the early 1930s, or did they intend to en
compass international law as it would develop, from time to time, in the 
years to come.53 What Congress really intended is of course, in light of the 
poor legislative history, for no one to know.54 Hence, there is ample room 
for speculation. The qualified guess of the Commission is, as we have seen, 
that Section 30(b) runs parallel with the developing international law.55

Nevertheless, the Commission’s construction of the “without jurisdic
tion” clause has been criticized for being illogical on several grounds, the 
foremost of which is that it renders Section 30(b), seen in toto, entirely 
without substance.56 “Jurisdiction” read in the international law sense, it is 
said, cannot accompany the rule-making power granted the Commission in 
the second half of the section, for then Congress would be “granting auth
ority beyond its own limits of power”.57 The suggestion is, in other words, 
that if Section 30(b) exempts certain transactions outside the international 
jurisdiction of the United States, Congress would be unable to give the 
Commission authority to circumscribe this exemption by issuing regu
lations “necessary or appropriate to prevent evasion” of the law.58

Assuming that the legislative power of Congress is limited by the prin
ciples of international law, the suggestion would no doubt warrant con
sideration. But surely this is not the case, which, inter alia, is evident from 
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the canon referred to above that “an act of congress ought never to be con
strued to violate the law of nations if'any other possible construction re
mains. .. . ”.59The Constitution and especially the due process clause limit 
the power, not international law. This was duly recognized by the court in 
the Leasco case: “[I]f Congress has expressly prescribed a rule with respect 
to conduct outside the United States, even one going beyond the scope rec
ognized by foreign relations law, a United States court would be bound to 
follow the Congressional direction unless this would violate the due process 
clause of the Fifth Amendment.’’60

Thus, there is nothing contradictory or illogical in construing inter
national law principles into Section 30(b). (That it may be unwise, seen 
from a foreign policy angle, is quite another matter). The question is 
rather, is it likely. Accepting, arguendo, the view that “jurisdiction” 
equals jurisdiction under international law as it applies at the time in being, 
how does it reflect upon Section 30(b), in light of the jurisdictional expan
sion that has taken place during the last decades, an expansion which not 
only the antitrust case law bears witness to, but also, as we shall see below, 
the securities case law?61 Realizing this broad jurisdictional spectrum, the 
Commission would only very rarely find a transaction in securities “with
out the jurisdiction” of the United States about which to regulate in ac
cordance with its extraordinary power. The practical import of the Com
mission’s rulemaking power would be infinitesimal. Jurisdiction would- 
simply have outgrown that power. Yet, there is nothing unthinkable in this. 
It is not even unthinkable that Congress authorized the Commission to 
transgress international law under certain conditions, if one assumes, for 
instance, that the Congress in the early 1930s interpreted international law 
differently from what it is today in terms of jurisdiction, in particular, if it 
regarded jurisdiction to be more territorially restricted. Whether it is prob
able, turns on how one conceives the legislative and political atmosphere in 
the 1930s, a subject far too peripheral to pause at here.62 But the criticism 
of the Commission’s view does not end there.

In support of the view that jurisdiction merely refers to territory, Geza 
Toth juxtaposes the clause “without the jurisdiction of the United States” 
with similarly worded clauses in other sections of the Exchange Act, such 
as Section 5, Section 21 and Section 27. The inevitable conclusion that fol
lows from such an analysis, Toth submits, is that any other understanding 
of the term jurisdiction than in the territorial sense would have “ridiculous” 
consequences.63 And Toth continues: “There seems to be no way around 
this territorial interpretation of the scope of Section 30(b), because any at
tempt to diminish its application by substituting legal fictions for geogra
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phy necessarily concurrently augments the scope of Section 5” (and other 
sections as well, he may have added).64 (Section 5 requires registration of 
exchanges — subject to some qualifications — “within or subject to the 
jurisdiction of the United States..65 Toth’s reasoning seems convincing 
enough; a non-territorial interpretation of Section 5 would, it seems, sub
ject all major stock-exchanges in the world to the registration require
ments, which would certainly be futile.

Nonetheless, there is a serious fallacy here. It lies in the presumption that 
“jurisdiction” not referring to territory by necessity must be worldwide in 
the sense that it comprehends every act, every person, and every pheno
menon, whereever situated. Whatever jurisdiction in the international law 
sense may be, it obviously is not absolute. At least, the Securities Exchange 
Commission has never proposed this. Jurisdiction in international law, as 
defined in the Restatement (2nd) of Foreign Relations Law is, as we will 
see, clearly not without boundaries.66 Hence, Section 5 (and other sections) 
may very well be construed to require registration of exchanges “within or 
subject to the jurisdiction “of the United States” as defined by inter
national law; at least as long as logic is the only criterion for construction.

What is said so far must, however, not be misunderstood. The fact that 
the Securities Exchange Commission’s interpretation of Section 30(b) is 
neither illogical (“ridiculous”) nor unthinkable says nothing of its validity. 
The territorial interpretation may be just as valid. In the end, all that mat
ters is the intent of Congress — unfortunately wiped out by the winds of 
time. Illogical would be to claim that “jurisdiction” refers to the limits of 
constitutional law, for then Congress would certainly be granting authority 
beyond the powers vested in Congress by the Constitution. It would also be 
illogical, finally, to place “jurisdiction” on a par with subject matter juris
diction under the Act. It would be a complete redundancy to provide that 
the courts shall not have jurisdiction where a transaction is without the 
subject matter jurisdiction of the courts. Furthermore, as will be noted im
mediately below, Section 30(b) excludes some, but not all, transactions. 
The courts do have subject matter jurisdiction over transactions not ex
cluded. These transactions cannot of course simultaneously be within the 
subject matter jurisdiction of the courts and without that same jurisdic
tion. Section 30(1) would have a similar self-extinguishing character if sub
ject matter jurisdiction under the Act was to be held identical with jurisdic
tion under international law (or with territorial limits). Consequently, were 
the Commission’s position with respect to the “without jurisdiction” 
clause to prevail, subject matter jurisdiction must rest on other premises 
than does jurisdiction under international law.
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The other controversial passage in Section 30(b) — “any person insofar 
as he transacts a business in securities” — leads the throught to the pro
visions concerning personal jurisdiction in Section 27, rather than those 
concerning subject matter jurisdiction. (Compare the “transact business” 
test in the Clayton Act, Section 12).67The opening words of the provision, 
however, remove that ambiguity. They speak of the applicability of the Act 
as such, i.e., subject matter jurisdiction.68 However, other ambiguities re
main. Throughout the Act the legislature has drawn a distinction between 
persons in general (“any person”), on the one hand, and professional 
traders in securities, such as brokers, dealers, etc., on the other. The bur
dens imposed upon “professionals” are in some instances, e.g., regis
tration, heavier than those of “any person”.69The fraud provisions, how
ever, are addressed to “any person”70 (including professionals).

Here, suddenly, in Section 30(b), the distinction is relinquished. Not 
“any person”, but “any person insofar as he transacts a business in securi
ties” without the jurisdiction of the United States is exempted from the 
Act. Brokers and dealers no doubt transact business in securities (dealer for 
his own account, broker as an agent for another), but who else transacts 
such business.

In the now following analysis of the case law concerning subject matter 
jurisdiction under the securities laws, these issues and the whole of Section 
30(b), in view of its controversial content, will be given specific attention.

3.3 The case law

3.3.1 Introduction

Unlike the antitrust law, the securities laws have attracted interest on the 
international arena only very recently. Most cases involving international 
elements have arisen during the last decade. This process has been the re
sult of a increasing internationalization of the securities trade.

The analysis of case law that follows will, to the extent possible, hold the 
same parameters as employed when analyzing the antitrust case law,71 with 
the exception of number 4) which has no relevance (dealing with the com
parison between the interstate and foreign commerce test). Some of these 
parameters will be present very rarely, others more frequently, all depend
ing of course, upon the circumstances in the individual case.
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3.3.2 The early case law

3.3.2.1 Kook v. Crang72
Plaintiff Kook brought a civil action, recovery for a money judgment, al
leging, inter alia, that defendant Crang had violated Section 7(c) of the Se
curities Exchange Act by extending credit for the purchase of securities.73

Foreign contacts: The defendants were citizens and residents of Canada. 
The defendant corporation (Crang) was a member of the Toronto Stock 
Exchange. The stock was investigated and purchased, the credit was ex
tended, orders were placed and confirmed, payment was received and the 
stock was held as collateral for the credit extended in Canada.

The stock was Canadian and traded only on the Canadian exchange.74
U.S. contacts: The plaintiff was a U.S. resident. The defendant corpor

ation was registered as a dealer and broker in the U.S. under U.S. law, and 
had a branch office in New York, which however did not buy or sell securi
ties for individual customers. The plaintiff visited or contacted the New 
York office on several occasions for general market discussions, all but 
once on his own initiative. Orders by the plaintiff to buy stock were made 
by telephone from the U.S. and some payments for the stock were sent by 
mail from the U.S.75

Mutual contacts: The plaintiff made preliminary investigations of the 
market by making telephone calls and several trips from the U.S. to 
Canada.76

Process of localization: All essential acts in furtherance of the direct or 
indirect extension of or maintenance of credit were, the Court held, done in 
Canada. The Court did not inquire as to how and where the agreement to 
purchase stock on credit came into existence. The fact that the agreement 
may have been initiated from the U.S. through the use of mails and tele
phone, was not considered to be decisive by the Court. Only what took 
place in Canada was held decisive. Furthermore, the Court found that the 
New York office, had no part in the credit arrangement.77

Jurisdictional criteria: Subject matter jurisdiction was held to depend 
upon the localization of the act. Since all of the essential acts occurred in 
Canada, the U.S. courts had no jurisdiction. The foundation for this con
clusion lies, the Court explained, in Section 30(b) which “specifically re
stricts the [Exchange] Act to the transaction of business within the United 
States”.78Section 30(b), the Court continued, contemplates some necessary 
and substantial act within the United States.79
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3.3.2.2 SEC v. Gulf Intercontinental Finance Corp.80
In this case the Securities Exchange Commission (S.E.C.) sought, inter 
alia, injunctive relief, in an action against Florida corporations and resi
dents, and a Canadian corporation (Gulf), alleging, inter alia, that the 
Americans had organized Gulf, publicly offered its stock and subsequently 
diverted the proceeds of the distribution into their own pockets, thereby 
subjecting themselves to liability for fraud under Section 17(a) of the Se
curities Act and Section 10(b) of the Securities Exchange Act including 
Rule 10b-5 promulgated thereunder.81

Foreign contacts: One of the defendant corporations (Gulf) was 
Canadian. Its stock was offered by means of extensive advertising in sixty- 
three of the leading newspapers in Canada. The actual sales took place in 
Canada and the money received was deposited in Canadian banks.82

U.S. Contacts: The remaining ten defendants (five of which were cor
porations) were American. Canadian newspapers containing advertise
ments of Gulf stock were assumed to have been circulated in the United 
States through newsstands and visiting Canadians. The fraudulent scheme, 
including the distribution of stock, was directed from the U.S. by the 
American defendants. The money received from the sales was used in the 
U.S..83

Mutual contacts: Discussions and meetings preceding the organization 
of Gulf were held in the U.S. as well as in Canada. The purposes of the 
plan were effected through several trips, telephone calls and the sending of 
letters and other documents between the U.S. and Canada. Money received 
from sales of stock was transmitted from Canada to the U.S.84

Process of localization: The scheme to defraud, the Court said, operated 
and was executed in the U.S. as well as in Canada. The essential act within 
the United States was the offer made through the assumed circulation of 
Canadian newspapers in the U.S. to which the American public also was 
exposed, a public particularly interested in Canadian securities. “It is suf
ficient for subject matter jurisdiction”, the Court concluded,.... “that 
such offers be made within the United States”.85 A showing of actual sales 
caused by such offers, was held unnecessary.

Jurisdictional criteria: In order to extend the basis for subject matter jur
isdiction the Court further pointed at the fact that interstate commerce (as 
defined in the acts, i.e., including foreign commerce) was involved. More 
specifically, various interstate facilities were used (telephone, mail, wires, 
transportation, etc.). Moreover, the fraudulent scheme was regarded as an 
inseparable whole and the activities that took place in the U.S. were necess
ary (maybe even the dominant) ingredients of the fraud, especially as it was 
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conducted by Americans in the United States.86
In what seems to be dicta, the Court finally submitted that subject mat

ter jurisdiction could have been justified even though the offer was limited 
to Canadian territory and residents, provided that the instrumentalities of 
interstate commerce were utilized: “[I]t is obvious that the use of interstate 
facilities either directly or indirectly is the jurisdictional base of a com
plaint or prosecution under these sections.”87 Section 30(b) was not dis
cussed.

3.3.2.3 Ferraioli v. Cantor88
This was a civil action under Section 10(b) and Rule 10b-589for recovery of 
money paid to one of the defendant corporations (Denison) upon its sale of 
its controlling interest in a New York company. The complaint alleged that 
there was no advance disclosure to the minority shareholders of the take
over offer, which lead to a transfer executed at a price in excess of the mar
ket price. The minority shareholders were thereby denied the equal oppor
tunity to sell at the same price.

Foreign contacts: The defendant corporations were Canadian. All nego
tiations preceding the transfer as well as the actual transfer took place in 
Canada. Representatives of Denison were present in Canada when there 
was a failure to disclose the offer.90

U.S. contacts: The plaintiffs were predominantly Americans.91 The 
transfer included controlling interest in a U.S. corporation and the sub
sequent transfer of actual control consequently occurred in the U.S.92

Mutual contacts: To effect the transfer of control (from the defendants 
position in Canada), the mails and other means or instrumentalities of in
terstate and foreign commerce were utilized.93

Process of localization: Subject matter jurisdiction was based on acts 
committed in the United States, such as the actual transfer of control, in
cluding the resignations of directors and officers, constituted an insepar
able part of the alleged violation as a whole (which was localized to the 
U.S. as well as Canada; to Canada, partly on the ground that the nego
tiations and the sale took place there).94

Jurisdictional criteria: Determinative for subject matter jurisdiction was, 
thus, the place of the wrong. Section 30(b) was not explicitly discussed.95

3.3.3 The early case law — Conclusions

The common denominator to the cases analyzed is that subject matter jur
isdiction was dependent upon the locus of the violative act (the extension of 
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credit, the fraud, the non-disclosure, etc.).96 While the jurisdictional cri
teria, thus, was the same throughout these cases, the criteria for localizing 
an act varied. For instance, in Kook v. Crang97 the fact that credit was of
fered to a U.S. resident, probably by means of a telephone call or the send
ing of letter, did not make the extension of credit a U.S. act — it was not 
even reflected upon.98 In SEC v. Gulf International Finance Corp.,99 on the 
other hand, the offer of securities to Americans, assumed to have been ad
vanced through the circulation of Canadian newspapers within the United 
States, was the decisive act-localising factor.100 And, again, that the actual 
transfer of stock, money and credit occured in Canada in the Kook case, 
was held by the court to be essential for the localizing of the act. These con
tacts were not held to be decisive, in Gulf or in Ferraioli v. Cantor.101

The selection of act-localizing factors may at first sight seem arbitrary, 
yet the divergencies may be explained. The constituent elements forming 
the credit-extension, regarded as an illegal act, may be different from those 
relating to fraud or non-disclosure. All this is a matter of substantive law 
— the definition of a certain violation — and will not be further elaborated 
upon in this context.102The divergencies may also be explained by regarding 
the extension of credit in Kook as a single, independent, act, while the 
transfer of securities in Gulf and Ferraioli can be considered an inseparable 
part of something more comprehensive: the whole fraud.103

Whatever the rationale may be for choosing different factors, it is no
ticeable how the courts are restrained by the place of wrong rule and no
tions of territoriality and how painstaking the process is by which finally an 
act within the United States is found. In support of the jurisdictional ruling 
the courts have invoked Section 30(b), which is construed to exempt trans
actions taking place outside U.S. territory.

3.3.4 The transitional phase

3.3.4.1 Schoenbaum v. Firstbrook104
Schoenbaum, a shareholder in Banff Oil Ltd. (Banff), brought this civil ac
tion for damages, alleging that insiders and controlling shareholders of 
Banff had withheld valuable information concerning Banff’s oil properties 
and transferred vast amounts of Banff securities to themselves at an arti
ficially low market price, thereby violating Section 10(b) and Rule 10b-5 
promulgated thereunder.105

Foreign contacts: All of the defendants (including Banff, two other cor
porations and several individuals), except one, were Canadians. All el
ements of the transactions of securities — the negotiations, the agreements, 
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the deliveries, the payments, etc. — had their situs in Canada, with the ex
ception of an offer mailed from New York to Canada (see below). Banff 
conducted all of its operations within Canada.106

U.S. contacts: The plaintiff was an American. Banff’s common stock was 
registered with the Securities Exchange Commission and partly traded upon 
the American Stock Exchange. One defendant was a U.S. corporation.107

Mutual contacts: The mails and other facilities of interstate commerce 
were used at a preparatory stage of the transactions as well as for the mak
ing of an offer.108

Process of localization: The District Court as well as the Court of Ap
peals found that the situs of the transactions and the alleged fraud was in 
Canada.109

Jurisdictional criteria: In determining the jurisdictional issue, the lower 
(District) court followed the earlier case law. Acts committed outside 
United States territory were held not to be within the purview of the securi
ties acts.110 Section 30(b) was interpreted accordingly.111 Yet, that court did 
not wholly reject the plaintiff’s contention, that acts committed outside 
U.S. territory but having an impact within it, are also covered. It even 
seemed to accept the contention as a matter of principle.112 In the instant 
case, however, the court found no allegation of harm occurring within the 
United States. Any harm was to a Canadian corporation. “Any fraud’’, 
the court concluded, “occurred in Canada and is without effect upon the 
United States securities markets. ”ll3

The Court of Appeal (hereinafter “the Court’’) held otherwise. The car
dinal purpose of the securities acts, the Court reasoned, is to protect dom
estic investors and the domestic securities market from the effects of im
proper transactions, whether domestic or foreign.114 Therefore, the foreign 
nature of a securities transaction, as found in the present case, did not 
preclude subject matter jurisdiction, the Court stated, “at least when the 
transactions involve stock registered and listed on a national securities ex
change, and are detrimental to the interests of American investors.”115

Furthermore, Section 30(b) was held to be inconclusive. While the 
“without the jurisdiction” clause was given a territorial interpretation, the 
“any person” passage was read to be restricted to brokers, dealers and 
banks, i.e., persons conducting business in securities. Isolated foreign 
transactions, such as in the instant case, did not fall under the Section 30(b) 
exemption.116

The requisite effect was composed of the impairment of the value of 
American investments that the Court believed followed the issuance of 
Banff stock for inadequate compensation.117
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However, for Section 10(b) to apply, the Court in addition required that 
there is a use of the mails or interstate commerce (including foreign com
merce). By relying seemingly on the doctrine — developed in the entirely 
domestic case law — that use of mails or interstate facilities may be wholly 
incidental or occur in any manner, that requisite was easily complied 
with.118

Some conclusions: The specifics of this holding must be observed. The 
effect principle is invoked when American investors are injured (the value 
of their stock is impaired) by a foreign transaction involving stock regis
tered and listed on the American Stock Exchange. Section 30(b) still ex
cepts foreign transaction insofar as they are carried through by brokers, 
dealers or banks. “Without the jurisdiction” in that section, according to 
the Schoenbaum court, is equivalent to “without the territory”.

3.3.4.2 Roth v. Fund of Funds, Ltd.119
Roth, a shareholder in Dreyfus Corporation (Dreyfus), brought a civil suit 
to recover short-swing “insider” profits — in accordance with Section 
16(b) of the Securities Exchange Act — made by the Fund of Funds, Ltd. 
(Fund), on purchases and sales of common stock of Dreyfus.120

Foreign contacts: Defendant Fund was a Canadian corporation with its 
principal place of business in Switzerland. Negotiations preceding the 
transactions were held in Switzerland.121

U.S. contacts: Roth, the plainfiff, was American. The orders for the 
purchase and sale of the stock were executed by New York brokers on or 
through the facilities of the New York Stock Exchange. The payments and 
proceeds of the transactions were made and deposited by or in New York 
banks. Dreyfus’ stock was registered and listed in New York.122

Mutual contacts: The above mentioned orders were placed in New York 
by telephone calls made from Switzerland.123

Process of localization: The transactions were localized to the United 
States.

Jurisdictional criteria: The place-of-wrong-rule determined subject mat
ter jurisdiction. Consequently, Section 30(b) — interpreted in its territorial 
guise — was held to be inapplicable. Schoenbaum v. Firstbrook was only 
referred to in dictum.124

3.3.4.3 Finch v. Marathon Securities Corp.125
This again was a civil action for damages. It was alleged that the defend
ants had made misleading financial representations when selling securities 
to the plaintiff, amounting to fraud under Section 10(b) and Rule 10b-5 
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promulgated threreunder.126
Foreign contacts: The plaintiff as well as one defendant were British. 

Another defendant corporation was Bermudian, whose assets were sub
sequently (after the alleged fraud) transferred to a U.S. corporation. Nego
tiations preceding the securities transactions and including the alleged mis
representations were held in London. The securities transacted were 
foreign — never listed or registered in the United States — and they were 
delivered in London. The final agreement according to which English law 
was to govern, was signed in London.127

U.S. contacts: The defendant Bermudian corporation had American 
officers, most of its directors were American and it was controlled substan
tially from the United States. One agreement, identical to that signed in 
London, was signed in New York.128

Mutual contacts: The mails and interstate (foreign) commerce facilities 
were used.129

Process of localization: The Court searched for acts or transactions con
stituting the violation committed within the United States, but found none. 
The fraudulent conduct, it held, occurred abroad, as the misrepresen
tations were were made, the misleading documents were furnished and the 
final agreement was executed abroad.130

Jurisdictional criteria: Schoenbaum v. Firstbrookf^ was followed in all 
aspects.

The interstate commerce requirement of Section 10(b) was readily satis
fied. A careful weighing of the U.S. contacts against the foreign contacts, 
lead the Court to the conclusion that the fraud was committed abroad. Sec
tion 30(b) was held not to exempt isolated foreign transactions. Subject 
matter jurisdiction was, accordingly, not sustained.132 But did the foreign 
fraud have any harmful consequences within the United States? Applying 
the Schoenbaum doctrine, the Court answered in the negative: The parties 
were predominantly foreign; the subject shares were securities in a foreign 
corporation neither registered nor traded on a national securities exchange; 
and finally, there was no showing of any domestic injury or consequence.

3.3.5 The prelude to the modern case law

3.3.5.1 Leasco Data Processing Equipment Corp. v. Maxwell133
In this civil action, the plaintiff (“Leasco”) sought damages, alleging that 
the defendants by means of comprehensive fraudulent statements had in
duced Leasco to purchase Pergamon Press Ltd. stock — controlled by one 
of the defendants — at prices in excess of its true value, threreby violating 
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Section 10(b) and Rule 10b-5 promulgated thereunder.134
Foreign contacts: Most of the defendants,including the main defendant 

(Maxwell) and one plaintiff were British. Several meetings between Leasco 
and Maxwell and other defendants were held in London during which 
fraudulent statements were made as to Pergamon’s profits, activities, as
sets, etc. The actual purchase of stock took place on the London Stock Ex
change and the stock was paid for with cash furnished by Leasco Inter
national N.V., a Netherlands Antilles corporation, and delivered in Lon
don. Pergamon was an English corporation whose stock was not traded in 
an organized American securities market.135

U.S. contacts: The main plaintiff was American. Three of the defend
ants had principal offices in New York. Several meetings were held in the 
United States during which misrepresentations were made. The offer to 
buy stock and directives to buy and pay for it, emanated from the United 
States. The Netherlands Antilles’ corporation, which paid for the stock, 
was wholly owned by the American plaintiff and the latter’s alter ego.'36

Mutual contacts: The telephone lines and the postal service between the 
United States and Great Britain were abundantly utilized to supply false in
formation, to induce Leasco to purchase, to conclude minor agreements 
and to exchange business notes. The plaintiff and some of the defendants 
travelled across the ocean in the course of the particular business in ques
tion. Negotiations were conducted both in the United States and abroad.137

Process of localization: The fraud, as a whole, was carried through in 
Great Britain as well as in the United States, although the transaction of se
curities occured in British territory. This was the Court’s conclusion.138

Jurisdictional criteria: Before establishing the jurisdictional criteria, the 
Court discussed the limits of jurisdiction in general. Since neither the word
ing of the Act nor the legislative history directed otherwise, principles of in
ternational law mark the outer limit, the Court reasoned, and it therefore 
analysed, what it regarded as an authority in this field, the Restatement 
(2nd) of Foreign Relations Law, Section 17 and 18.139 Was subject matter 
jurisdiction permissible under any of those principles? According to Sec
tion 17, a state has jurisdiction to prescribe a rule of law attaching legal 
consequences to conduct that occurs within its territory. Such onduct, the 
Court inferred, occured in the form of the various meetings held, negotia
tions conducted and misrepresentations made within the United States or 
through the interstate or foreign commerce channels, which taken together 
constituted an essential link in the fraudulent scheme.140

Nonetheless, subject matter jurisdiction was not acquired on that 
ground. The jurisdictional limits of the securities law were not to coincide 
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with those defined by international law; rather, they were to be more re
strictive.141

First, while the Court did not expressly reject, it deemed as very doubt
ful, the possibility of establishing jurisdiction solely on the ground that a 
foreign fraud had an impact (upon American investors) within the United 
States, a basis for jurisdiction probably provided in Section 18 of the Re
statement.142 Secondly, jurisdiction was not founded on conduct constitu
ting an essential part of a whole scheme, as Section 17 of the Restatement 
would justify.

For subject matter jurisdiction under the securities law to lie, the Court 
seems to have required more. It combined the jurisdictional criteria and 
reached the following formula: “While... we doubt that impact on an 
American company and its shareholders would suffice to make the statute 
applicable if the misconduct had occured solely in England, we think it tips 
the scales in favour of applicability when substantial misrepresentations 
were made in the United States.”143

Section 30(b) was held not to exempt isolated transactions (the Schoen- 
baum doctrine) such as here.144

The Court did not explicitly discuss whether the interstate commerce 
requisites of Section 10(b) were met. On the other hand, there was ample 
evidence of use of such instrumentalities, a fact which may have motivated 
the Court to leave that issue aside.145

Some conclusions: No doubt the Leasco court was influenced by the 
Schoenbaum case, but did it regard that case as binding? It would seem so. 
In Schoenbaum subject matter jurisdiction rested, as we have seen, not on 
impact upon American investors alone, but also upon the fact that the 
transacted stock was registered and listed on an American stock exchange. 
In Leasco there was impact, but no stock involved which was listed and 
registered. Without further U.S. contacts, the Leasco court would have 
been compelled to either abstain from jurisdiction or break new jurisdic
tional ground beyond Schoenbaum.  ̂But there were additional contacts, 
in the form of significant conduct, within the United States. Thus it seems 
that in the eyes of the court the significant conduct filled the empty space 
that the absence of U.S.-registered and listed stock had caused. In this way, 
subject matter jurisdiction was justified, and the continuity in the case law 
since Schoenbaum remained unbroken.147

3.3.5.2 Travis v. Anthes Imperial Limited148
Glen Travis and his family, together with the St Louis Trust Co. (all re
ferred to as “Travis”) owned almost eight per cent of the outstanding 
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shares of Anthes Imperial Limited (“Anthes”), when one day a tender of
fer was made to Anthes by Molson Industries Limited (“Molson”), for the 
purpose of merging these corporations. Travis was allegedly induced to re
tain his stock until the expiration of the offer, at which time a separate 
offer was to be made to Travis, as beneficial as the tender offer itself. But 
no such separate offer was made and Travis was thereby denied the oppor
tunity to participate equally with other shareholders in the benefits of the 
merger. Subsequently Travis was forced to sell his shares of a nonprofit- 
able price. In this civil action Section 10(b) and Rule 10b-5 were invoked.149

Foreign contacts: The corporate defendants, Anthes and Molson, and 
twenty-one of the twenty-three individual defendants were Canadians. 
Anthes’ and Molson’s stock was neither registered nor listed in the United 
States. Over ninety percent of Anthes stock was owned by foreigners. The 
merger was primarily a Canadian affair.150

U.S. contacts: The plainfiffs and two of the (twenty-three) individual de
fendants were Americans. Together with other Americans the plaintiffs 
owned ten percent of Anthes. Travis’ final sale of Anthes’ stock took place 
in the United States.151

Mutual contacts: The plaintiffs were induced to retain their stock by 
means of misrepresentations made through letters and telephone calls to 
and from Canada and the United States.152

Process of localization: The Court noted that significant steps in the 
fraudulent scheme occured both in Canada and the United States.153

Jurisdictional criteria: What took place in the United States, through the 
use of the mails and the interstate and foreign commerce, including the 
closing of the final sell-off by Travis to Molson, was held sufficient to sup
port subject matter jurisdiction.154 These contacts were held to constitute 
significant conduct within the United States.155 The interstate commerce re
quirement of Section 10(b) was woven into the jurisdictional test as a 
whole.156 Section 30(b) was construed, as in the Schoenbaum case, as not 
exempting isolated foreign transactions, other than those of brokers, 
dealers, etc., insofar as they are foreign.157

That impact upon American investors may be an additional factor in 
support of jurisdiction was discussed only incidentally in a footnote.158 Yet 
the Court relied heavily, if not exclusively, on Leasco, where, as we have 
seen, jurisdiction was founded upon a combination of significant conduct 
and impact within the United States.159 Either Leasco was misconceived or 
else impact was tacitly implied. To judge from the words of the opinion, 
the former is more likely to be the case. “In our view”, the Court stated, 
citing and quoting both Leasco and Section 17 of the Restatement of 
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Foreign Relations Law, “subject matter jurisdiction attaches whenever 
there has been significant conduct with respect to the alleged violations in 
the United States.”160

3.3.5.3 SEC v. United Financial Group, Inc.161
Here, the SEC sought injunctive relief, alleging that the defendants had, by 
means of untrue statements and omissions of material facts, induced inves
tors to purchase their securities. (Section 10(b) and Rule 10b-5).162

Foreign contacts: Most of the corporate defendants (including invest
ment companies, investment funds, “offshore mutual funds”) and one in
dividual defendant were foreign. Most of the investors were foreigners. 
The stock was, at least formally, offered exclusively to non-Americans. All 
information to the investors, including the alleged misrepresentations, was 
supplied abroad. All transactions of securities took place outside the 
United States.163

U.S. contacts: The investment companies and funds were owned and 
controlled by United Financial Group, Inc. which was incorporated in the 
United States. The money was partially reinvested in U.S. property. Five 
individual defendants were American. Preparatory work, such as the train
ing and meeting of selling agents and the producing of the information ma
terials, occurred in the United States. Securities were offered through ad
vertisements in American magazines published abroad and presumably re
ad by Americans residing and travelling abroad. Three Americans residing 
in foreign countries purchased securities. One American residing in the 
United States was offered an exchange of securities.164

Mutual contacts: The mails and other facilities of interstate-foreign com
merce were used to prepare and distribute prospectuses, to set up sales 
meetings and to consummate reinvestment transactions.165

Process of localization: The Court did not say, but it may be assumed, 
that the fraud was localized to countries abroad as well as to the United 
States.

Jurisdictional criteria: The activities within the United States were 
characterized as substantial and in combination with the impact of those 
activities upon American investors residing abroad, subject matter jurisdic
tion was upheld. It should be carefully noted that is was not the impact of 
foreign activities but of U.S. activities that formed one of the elements on 
which jurisdiction was based. The impact of the foreign activities was not 
mentioned in the jurisdictional reasoning.

In other words, the sole criterion for subject matter jurisdiction was the 
fact that there were substantial activities in the United States.166
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That the number of American investors was small in relation to the total 
sales of securities to aliens, was a fact deemed immaterial.167

The interstate commerce requirements were held to be satisfied, and the 
Court even discussed, without however reaching a definite conclusion, the 
appropriateness of founding jurisdiction solely on the use of interstate- 
foreign commerce facilities or the mails.168

The “without the jurisdiction” clause in Section 30(b) was construed not 
to refer to territory, but to something else which, however, the Court did 
not discuss.169

3.3.5.4 Selas of America (Nederland) N.V. v. Selas Corporation of 
America170

The plaintiff Selas of America (Nederland) — “SAN” — brought a civil 
action, involving as one count the alleged violation by the defendants — 
Selas Corporation of America (“SCA”) — of Section 10(b) and Rule 10b-5 
by virtue of certain fraudulent statements and misrepresentations that oc
curred in connection with the transfer of a major part (60 %) of SAN’s 
stock to General Kinetics (“GK”), a corporation organized by “key em
ployees” of SAN.171

Foreign contacts: Both SAN and KG, (including the “key employees”) 
were Dutch corporations. The transfer of stock took place in the Nether
lands.172

U.S. contacts: The defendant SCA was a U.S. corporation, which, be
fore the transfer, owned 100 % of SAN. One “key employee” was Ameri
can. The agreement, whereby stock was transferred, was made in the 
United States and fraudulent acts took place there. One major shareholder 
of SAN was American.173

Process of localization: Both the United States and the Netherlands were 
regarded as bases of action.174

Jurisdictional criteria: What took place in the United States was suf
ficient conduct to allow application of the Act, provided the transaction 
had a significant impact on the American securities market. It did, the 
Court concluded: “The result of SCA’s alleged fraud may cause a serious 
if not a complete loss of a once wholly-owned company and that com
pany’s earnings”. The shareholders of SCA would thereby be damaged as 
would the American securities market.175

Section 30(b) was not discussed; nor was the theory of interstate com
merce facilities use.

226



3.3.5.5 Selzer v. Bank of Bermuda, Ltd.176
The plaintiff, Selzer, engaged in a series of financial transactions with the 
defendant Bank of Bermuda, including the creation of a personal trust 
with the Bank as trustee and Selzer as beneficiary. The present civil suit 
arose from, what Selzer alleged were violations of the securities laws in 
connection with those transactions.

Foreign contacts: The Bank was a Bermuda corporation. The nominal 
founder of the trust was a Canadian. The trust itself was a Bermuda citi
zen. Most transactions apparently occurred in Bermuda.177

U.S. contacts: Selzer was an American citizen. The Bank solicited the 
trust and other arrangements in New York. The trust was set up to invest 
in, and did invest in, American securities listed and unlisted on American 
exchanges.178

Process of localization: The Court was not concerned with localization, 
it merely deemed sufficient, for purposes of subject matter jurisdiction, 
that there were substantial acts within the United States in the form of the 
above mentioned solicitation and the investment in securities listed on 
American exchanges.179

Jurisdictional criteria: As a general principle the Court stated that sub
ject matter jurisdiction is at hand when 1) there is some significant connec
tion between the violations and the United States, such as, as was the case 
in Schoenbaum v. Firstbrook and Roth v. Fund of Funds,180 involvement 
of stock listed on American exchanges or, as in Leasco,181 fraudulent mis
representations constituting an essential link in the whole fraud occurring 
within the United States; and 2) the effects of the violation are detrimental 
to American investors. Applying these criteria to the instant case, the 
Court found that both were fulfilled. First, the transactions in dispute in
volved trading in securities listed on American exchanges. Second, the ef
fect of the alleged misconduct of the Bank in connection with the trust and 
other dealings, was ultimately born by Selzer, as the beneficiary of the 
trust.

Section 30(b) was construed in line with Schoenbaum,182 i.e., as referring 
to territory. Here, the defendant had acted within the territory of the 
United States, and therefore the exemption was inapplicable (see above: 
“Process of localization”).183

The question of use of interstate commerce facilities, was not a subject 
of discussion.
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3.3.6 Conclusions and summary — from Schoenbaum to Selzer

The jurisdictional reach of the securities laws, in particular its fraud pro
visions, has undergone a gradual expansion beginning with the Schoen
baum case, at times according to the method two steps forward and then 
one step backward. The Schoenbaum court was confronted with, as they 
saw it, an entirely foreign transaction, which if Kook v. Crang would have 
controlled, would have been outside the scope of the securities law. Subject 
matter jurisdiction was, however, upheld on the ground that American in
vestors, residing in the United States, were injured (the value of their stock 
was impaired as a direct consequence of the violation of the law), and that 
the securities involved were both registered and listed on an American 
Stock Exchange. The court in Roth v. Fund of Funds was faced with a 
wholly U.S. transaction and therefore had no cause to apply the Schoen
baum formula. That formula was, however, consistently invoked in Finch 
v. Marathon Securities Corp, and lead the court to conclude that is was 
without jurisdiction since it could find no impact and since that pertinent 
securities were neither registered nor listed on an American exchange. In 
Leasco, again, the court found impact similar to that in Schoenbaum but 
the securities were not listed and registered on an American exchange. In 
order to sustain jurisdiction, therefore, the Leasco court had to remedy 
that insufficiency and thus it substituted the latter criterion for significant 
conduct within the United States, constituting an essential link in the 
fraudulent scheme. (It should be noted that the Leasco court did not local
ize the entire fraud to the United State, but only a significant part of it).

Impact and significant conduct within the United States were thus the 
jurisdictional criteria applied in Leasco. The court in Travis v. Anthes Im
perial Limited, ostensibly relying on Leasco, retained jurisdiction without 
inquiring into effects of the fraud and without finding the stock in dispute 
to be listed and registered in the U.S. A little more than use of inter- 
state-foreign commerce facilities was held sufficient. A similar situation 
was at hand in SEC v. United Financial Group, Inc., where subject matter 
jurisdiction was based not on impact, not on American securities, but on 
conduct — characterized as preparatory — within the United States, the fact 
that three Americans, residing abroad purchased the fraud-infected securi
ties and possibly on the fact that the corporations, whose securities were 
sold, were owned and controlled by a U.S. corporation. Selas of America 
paralleled Leasco, insofar as both significant conduct within the United 
States and impact of the whole fraud upon the American securities market 
was required. The impact here was, however, of a more indirect nature 
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than in Schoenbaum and Leasco.
With the Selzer case, the circular movement was completed. In Selzer, 

Schoenbaum and Leasco were brought in accord with the following juris
dictional formula:

When there is some significant connection in the violations with the 
United States either in the form of stock listed and registered on the Ameri
can exchange or substantial conduct within the United States, and, in ad
dition, detrimental effects upon American investors, there is jurisdiction.

The Selzer formula is no doubt an accurate interpretation of the case law 
from Schoenbaum and onward, and will therefore also serve as a summary 
of the jurisdictional criteria applied during this period.

The theory emerging in Schoenbaum, that application of the fraud pro
visions of the securities laws requires use of interstate-foreign commerce 
facilities or of the mails, has been emphasized only very sporadically in the 
cases that followed. In most cases, this test has not even been discussed. Is 
it rejected, neglected or simply regarded as so self-evident as to require no 
separate analysis? Judging from Leasco and Travis, the latter explanation 
is the most probable one, for there the test was, it seems, tacitly woven into 
the jurisdictional reasoning as a whole.

The interpretation given Section 30(b) in Schoenbaum, i.e., that the 
“without jurisdiction” clause refers to territory and that the section does 
not exempt isolated foreign transactions (only those executed in the course 
of a business in securities) has set the tone for the whole case law to follow, 
with one exception: SEC v. United Financial Group, Inc., where the court 
construed the Section otherwise without however, indicating how it came 
to this conclusion.

The breakthrough of the principle of effect in Schoenbaum and sub
sequent cases has not induced the courts to refrain from thorough examin
ations of the situs of the fraud at issue. On the contrary, inquiries into the 
U.S. contacts of the fraud, as compared to the foreign contacts, have been 
a matter of routine. This is hardly surprising. First, the doctrine of effects 
has no function in cases where the whole fraud was carried through in the 
United States. Second, as is illustrated by Leasco, that doctrine forms only 
one part of the jurisdictional test applied; the other part — significant con
duct — presupposes a process of localization. And finally, the doctrine is 
invoked — as in Schoenbaum — when the fraud is entirely foreign, a con
clusion that is possible only after a localization.
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3.3.7 The leading cases

3.3.7.1 Bersch v. Drexel Firestone, Inc.184

This class action, civil in character, sprang from the distribution of stock 
of I.O.S, Ltd. (“IOS”) and the charge was that the prospectuses, pursuant 
to which stock offerings were made, in addition to being false and mislead
ing, failed to reveal material facts, all in violation of, inter alia, the fraud 
provisions of the securities laws.185

Foreign contacts:The plaintiffs in this class action were preponderantly 
citizens and residents of foreign countries. Most defendants were foreign. 
IOS (also a defendant) was organized under the laws of Canada and had its 
main business office in Switzerland. The fraudulent prospectuses emanated 
from wholly foreign sources and were, with few exeptions, distributed 
abroad. The overwhelming majority of the final sales were concluded 
abroad between foreigners, and the concerned securities were neither listed 
nor registered on an American exchange.186

U.S. contacts: Some plaintiffs and a few defendants were American. 
Preliminary discussions, negotiations, meetings and investigations were 
conducted by some defendants in the United States. Parts of the prospec
tuses were drafted and demonstrated therein and accounts were opened in 
U.S. banks for the proceeds from the sales. Americans in the United States 
and abroad relied on the prospectuses and purchased securities.187

Mutual contacts: The instrumentalies of interstate-foreign commerce 
were utilized.188

Process of localization: The Court viewed the fraudulent actions and 
transactions involved in the case as predominantly foreign. The United 
States activities were, on the other hand, characterized as merely prepara
tory. To use the Court’s allegory: A bullet was shot from one foreign 
country into another and the acts in the United States, at the most, fur
thered the producing of the gun.189

Jurisdictional criteria: Ås in Leasco, Judge Friendly (writing for the 
Court) observed that the activities within the United States, as a matter of 
international law, were sufficient to confer jurisdiction upon United 
States. But here the issue was, did the Court have subject matter jurisdic
tion under the securities laws? For the purpose of deciding that issue, the 
Court classified the various plaintiffs according to their nationality and 
place of residence and found the following categories: Foreign citizens, re
siding abroad; American citizens, residing in the United States; American 
citizens, residing abroad. The jurisdictional criteria varies, the Court held, 
depending on the category of plaintiffs involved.190
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1. Foreign plaintiffs, residing abroad: With respect to these the fraud 
was committed by the placing of the prospectuses with foreign origin in the 
hands of the purchaser, either directly or through the mails, at a time when 
the purchaser resided in a foreign country. All elements of the transactions 
took place abroad. Actions taken in the United States were merely prepara
tory. These, U.S. based activities were too insignificant in comparison to 
those abroad, the Court concluded, and could therefore not justify juris
diction. Subject matter jurisdiction, the Court added, requires that there be 
activities in the United States (or culpable failures to act) that directly cause 
injury to foreigners abroad, which probably would have been the case, had 
the prospectuses been distributed from the United States.

Thus, when United States activities are merely preparatory in character, 
it is immaterial how much injury foreigners suffer. It is also unimportant 
that the United States economy in general, and American corporations in 
particular, may suffer due to decreased trust, on the part of foreign inves
tors, in the American securities market, American underwriters, American 
firms and the whole American investment industry.191

2. American citizens, residing in the United States: Some twenty Ameri
can citizens bought securities relying, the Court assumed, on prospectuses 
dispatched from abroad to the United States. Here, using the allegory 
above, the bullet was fired from abroad and hit Americans in the United 
States. Acts commited abroad had a direct effect in the United States, and 
that was sufficient to grant subject matter jurisdiction. The Court did not 
inquire where the sales of the securities involved here actually occured, 
where the agreements were signed, securities delivered, payments de
posited, etc. That was not necessary it seems, since even if all of the acts 
had occurred abroad, the Court reasoned, a direct effect upon American 
investors would still suffice.192

3. American citizens, residing abroad: The preparatory activities within 
the United States, too insignificant to warrant subject matter jurisdiction 
with respect to foreigners abroad, were held sufficient when the injury was 
to Americans abroad, approximately 400 of whom purchased the fraud-in
fected securities. With respect to these Americans, the preparatory activi
ties were of material importance and had significantly contributed to the 
injuries suffered.193

Section 30(b) was not discussed; nor was the theory of interstate com
merce facilities use.194
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3.3.7.2 IIT v. Vencap, Ltd.195
Here, a civil action was brought under Section 10(b) and Rule 10b-5196 by 
IIT, an investment trust organized under the laws of Luxembourg, and its 
liquidators from that country, alleging fraud, conversion and corporate 
waste. The defendants were Vencap, a Bahamian venture capital enter
prise, and, at least, two individuals — Pistell and Blackman — both 
American citizens resident in the Bahamas. After having induced IIT to in
vest money in Vencap — IIT became a preferred shareholder of Vencap — 
Pistell caused a substantial amount of the investments to be converted to 
his personal use. The investment was negotiated, concluded and realized 
outside the United States.

Process of localization: Due to insufficient findings of fact, the Court 
faced difficulties when attempting to define the fraudulent act. Five 
theories of fraud were discussed and only two of these would, according to 
the Court, support jurisdiction. One of these implied that Pistell had mis
represented the type of management that Vencap would be afforded, the 
other that IIT sued as a shareholder in Vencap for having been fraudu
lently induced to purchase securities for Pistell’s personal benefit.197 Were 
these two theories to be accepted, the Court reasoned, activities taking 
place within the United States posterior to the conclusion of the primary in
vestment agreement — a New York office was used as a base for Vencap’s 
business transactions — would constitute a part of the fraudulent scheme. 
Thereby, at least part of the fraud could be localized to the United 
States.198 On the other hand, if any of the residual three theories were to be 
accepted,199 the fraud would have been consummated at the time of the 
conclusion of the primary investment agreement, and the only act occur
ring within the United States would be the exchange by the American at
torneys of IIT and Vencap of drafts of that agreement.200 These theories, if 
accepted, would have compelled the Court to localize the fraud, in its total
ity, to foreign countries.

Jurisdiction criteria: Three grounds for subject matter jurisdiction were 
under scrutiny. The Court rejected the first according to which jurisdiction 
over the fraudulent conduct was to be aquired, because of Pistell’s — the 
performer’s — United States’ citizenship. While international law prin
ciples, as defined in the Restatement (2d) of Foreign Relations Law, would 
authorize Congress to prescribe the conduct of its nationals everywhere in the 
world, the Court explained, Congress may not always have exercised that 
power. And it has not done so with respect to securities laws, the Court 
concluded, at least not in the sense that nationality alone would suffice for 
jurisdiction.201 The second ground, according to which Pistell’s activi
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ties had a significant effect in the United States, since approzimately 300 of 
IIT’s fundholders were American citizens and residents, was likewise re
jected. The effect, the Court found, was too insubstantial to fall within the 
ambit of Section 18 of the Restatement: merely 0,2 % of IIT’s fundholders 
were Americans, owning 0,5 %, at the most, of the trust. Moreover, the ef
fect was indirect: the fraud, if there was one, was not directed towards the 
American owners; the shares of IIT were not even intended, according to 
the prospectus of IIT, to be offered or sold to Americans, but to IIT 
alone.202

The third ground of jurisdiction rested on the above mentioned theories 
that activities, consummating the fraud, occured within the United States. 
These activities, the Court held, if viewed as the perpetration of fraudulent 
acts — and not as merely preparatory in nature — could provide a basis for 
subject matter jurisdiction. (Whether they were to be the basis would de
pend upon further findings of facts).203 “We do not think’’, said the Court, 
that “Congress intended to allow the United States to be used as a base for 
manufacturing fraudulent security devices for export, even when these are 
peddled only to foreigners. This country would surely look askance if one 
of our neighbours stood by silently and permitted misrepresented securities 
to be poured into the United States.”204 The Section 30(b) exemption was 
not mentioned, nor was the interstate commerce facilities test.205

3.3.8 A summary of the Bersch and IIT cases and conclusions

Protection of American investors is the foremost parameter of subject mat
ter jurisdiction. The Schoenbauw206 court proclaimed this, and so did the 
courts in Bersch201 and IIT.™ Thus, the bases for subject matter jurisdic
tion could be summarized as follows.

1. When Americans, residing in the United States, are the target of a 
fraud directed entirely from abroad, there is jurisdiction. The situation 
may be described in two ways: a) the foreign fraud has a direct effect upon 
American investors, i.e., they are damaged by purchasing the fraud-in
fected securities and directly so, if they themselves are defrauded by rely
ing, for instance, on misrepresentations or false prospectuses. The effect is, 
however, indirect upon American investors, as was said in IIT,™ if the tar
get of the fraud is a foreign corporation in which the Americans hold 
shares (see below: derivative actions); b) by communicating the fraudulent 
statements, representations, etc. to Americans in the United States, the 
fraud has been consummated there, which is tantamount to stating that the 
fraud has occurred in the United States.210
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The Bersch court, guided by the principles stated in Section 17 and 18 of 
the Restatement, chose, as we have seen, alternative a.211

In Schoenbaum the fact situation was analogous to that in Bersch: 
American investors, residing in the United States, were defrauded, not, to 
be sure, by means of positive acts directed from abroad, but by a non-dis
closure, i.e., an omission to act where foreign “insiders” had a duty to 
act.212 In both cases, American investors lost money, and consequently jur
isdiction was established. The criteria added in Schoenbaum, that the 
transactions must involve stock registered and listed on an American ex
change — criteria not present in Bersch (there simply was no such stock in
volved) — are explainable: the duty upon foreigners to disclose material in
formation would probably not have existed, were the stock not so listed 
and registered. In this way, Schoenbaum and Bersch can be reconciled.213

In Leasco, however, the court expressed doubt as to whether impact on 
American investors — a company and its shareholders — would suffice 
alone to support applicability.214 That doubt was obviously removed in 
Bersch. Did Bersch hold distinguishing features? Or did the court in Bersch 
implicitly argue that Leasco implied no exhaustion of the jurisdictional 
limits under the securities laws, and that, therefore, the holding in Bersch 
was merely a further development within those limits.215

In Bersch the American investor was not only residing, but also actually 
present in the United States at the time of the fraud, whereas in Leasco, the 
American investor went to London and was defrauded there. Is this fact a 
distinguishable feature?216 Similarly, is it a distinguishable feature that in 
Bersch, the American investor was an individual, while in Leasco it was a 
corporation (implying that the individual has a wider range of protection 
than a corporation)? These differences do not, in fact, at first sight amount 
to distinguishing features. It is hardly probable that the jurisdictional cri
teria would change significantly, on the sole ground that the American in
vestor was persuaded to momentarily leave the United States and be sub
jected to fraud on the other side of the border. Moreover, consideration of 
where the American was at the time of the fraud, would, to follow Bersch, 
result in an extended classification of plaintiffs according to their citizen
ship, their residence and now also the place of temporary presence, an ex
tension not indicated by the Bersch court.

Furthermore, any distinction between individuals and corporations in 
terms of protection should be a matter of substantive, and not jurisdic
tional, law, at least if the rationale for affording individuals more protec
tion is that they are normally less experienced — in law and economics — 
than are corporations, and therefore more susceptible to fraud.217 Yet, 
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there is one more aspect. An American corporation operating on a world
wide basis, engaged in transactions in various countries, may be too inter
national to be placed in the same category as an American resident. Such 
“multinationals” cannot expect United States’ law to afford a protective 
shield in every instance of securities transactions, to the same extent as an 
American resident. This was intimated in Leasco, and this was said in 
Bersch with respect to American non-residents. The American interest in 
jurisdiction becomes weaker the more related the plaintiff is to foreign 

• I Qcountries.
Thus, the multinational character of the plaintiff in Leasco may be a dis

tinguishing factor.
Still, the dominant impression is that in Bersch, the Leasco decision was 

limited to its specific facts and understood as non-exhaustive with respect 
to the jurisdictional limits under the antifraud provisions of the securities 
laws, that the court in Bersch, consequently, developed the jurisdictional 
law within those limits and that Leasco, in other words, did not draw the 
line.219

2. The conclusion stated above is, inter alia, supported by the fact that a 
fraud directed against American investors residing abroad, as held in 
Bersch, is within the ambit of the law when preparatory activities have 
taken place within the United States.220 In comparison, the Leasco court re
quired “substantial misrepresentations” (or acitivities constituting “an es
sential link” of the fraud).221 “Substantial misrepresentations” is surely- 
something more comprehensive than “preparatory activities”.222

3. With respect to non-Americans residing abroad, subject matter juris
diction, according to both Bersch and IIT, presupposes the “perpetration 
of fraudulent acts themselves” within United States territory. Thus the 
fraud itself or at least any or several of its constituent elements must have 
been carried out in the United States.223

4. Another category of plaintiffs would be foreigners residing in the 
United States. As regards this category, the jurisdictional rule has not yet 
been formed. However, the United States’ constitutional standard of equal 
protection (in the Fifth Amendment) seems to require that foreigners and 
Americans who reside in the United States be treated equally — also under 
the securities laws. The suggestion is therefore that the law applies equally 
to United States residents, whether they are American citizens or not.224

The list of variables presented — individuals contra corporations, 
American citizens contra foreigners (probably including foreign corpor
ations),225 American residents contra non-residents — could be prolonged 
by adding issues related to derivative actions. In the IITcase, for instance, 
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the court (relying on Schoenbaum, also involving a derivative suit) posed 
the following hypothetical situation: “We cannot believe that Congress 
would have intended the anti-fraud provisions of the securities laws to ap
ply if [the defendant]..., in London, had defrauded a British investment 
trust by selling foreign securities to it simply because half of one per cent 
of its assets was held by Americans.”226 Not even the fact that there were to 
be 300 American residents and citizens owning some 0,5 % of the foreign 
trust would alter that conclusion, at least not in the absence of an intention 
to solicit American interest. The effect would be too indirect, too insub
stantial. Had the fraud been addressed directly to the American investors, 
as in Bersch, statistics concerning ownership, etc., would have been imma
terial.227

In which category of plaintiffs is the Securities Exchange Commission 
(S.E.C.) to be placed? In SEC v. United Financial Group, Inc.,228 jurisdic
tion was granted after a showing of substantial activities within the United 
States and impact upon a few non-resident American investors. In IIT, 
there was substantial activity coupled with an injured foreign investor, and 
the court there noted: “If there would be subject matter jurisdiction over a 
suit by the S.E.C. to prevent to concoction of securities frauds in the 
United States for export, [referring to SEC v. United Financial Group, 
Inc.] there would also seem to be jurisdiction over a suit for damages or 
rescission by a defrauded foreign individual.”229The indication here seems 
to be that the jurisdictional reach in cases where the S.E.C. is a plaintiff is 
coextensive with those cases where the plaintiff is an individual (or a cor
poration) irrespective of nationality.

There remains the question, not yet commented upon, of whether or not 
the fact that the suit is a class action has any bearing on the jurisdictional 
issue. This has a bearing only insofar as each member of the class has to be 
categorized according to his nationality, etc., and the jurisdictional rule 
formulated thereafter, all in line with the principles outlined above. Yet, 
the court in IIT indicated that while a suit by a foreign individual may be 
jurisdictionally covered, class actions with foreign participants, may stand 
differently, at least if the class included a vast amount of foreigners. In 
such cases, it seems, courts may refrain from taking jurisdiction on the 
ground, inter alia, that a judgment, for or against the plaintiff, may have a 
dubious binding effect on absent foreign plaintiffs and may not shelter the 
defendant from renewed actions — on the same ground — abroad.230

That the nationality of the defendant only has a peripheral bearing on 
the jurisdictional issue should be noted.231

It is also notable that the Section 30(b) exemption is passed over in 

236



silence in both Bersch and IIT. The exemption is inapplicable, as was held 
in Schoenbaum,232 where the fraud occurred within the territory of the 
United States, which should explain the silence in IIT. In Bersch, however, 
the transactions were, as the court described it, “predominantly 
foreign”.233 Was it that the transactions were characterized as “isolated” 
— the other exception to the Section 30(b) exemption — or was it simply 
that no argument on the point was advanced by the defendants? The point 
was argued in the district court by the foreign brokers and dealers, and 
would have been considered in the appellate court, if the complaint had not 
been dismissed with respect to these defendants because of lack of in per
sonam jurisdiction.234 Finally, it is notable that the doctrine of interstate 
commerce facilities use, once invoked in Schoenbaum,235 has not been em
ployed, at least not explicitly, either in Bersch or in IIT.

3.3.9 The post-Bersch and IIT-period

The authority of Bersch and IIT,236 in the period to follow, can hardly be 
overestimated. In a series of cases the principles developed in Bersch and 
IIT have been implemented almost without exception, although Schoen
baum, Leasco and other cases are occassionally referred to.237 This is true 
of, inter alia, Straub v. Vaisman & Co., Inc.,23* SEC v. Kasser,239 United 
States c. Cook240 and Continental Grain, Etc. v. Pacific Oilseeds, Inc.24{ 
Since these cases hold nearly identical jurisdictional traits, our purposes 
will be best served by analyzing them in concert. (Other, post-Bersch-IIT- 
cases, will be dealt with separately). All of these cases, hereinafter referred 
to as “Straub”, “Kasser”, “Cook” and “Continental Grain”, involved 
United States defendants (in some instances foreign co-defendants) who al
legedly defrauded non-resident foreign nationals — individuals and cor
porations. Thus the applicability of the anti-fraud provisions was at 
issue.242 In Straub and Continental Grain the defrauded victim himself 
brought the — civil — action. In Kasser, the SEC was the plaintiff, seeking 
injunctive relief. The Cook case, however, was a criminal action, where the 
defendant Cook appealed from the District Court, which had sentenced 
him to five years’ imprisonment for each offense. Despite these differences 
with respect to the character of the action — civil, criminal or in equity — 
there is not the slightest indication in the opinions to the effect that juris
dictional criteria would vary accordingly.

On the contrary, in all of the cases referred to, the sole jurisdictional 
question was, since the victims were foreigners, whether there was enough 
activity within the United States on which to base subject matter jurisdic- 
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tion.243 In all of the cases, Bersch and I IT (both civil actions) were adhered 
to. Thus in a case of foreign victims, “merely preparatory” activities 
within the United States do not suffice; the conduct therein must have — to 
use another phrase from Bersch — “directly caused” the injuries to these 
foreigners. (Perpetration of fraudulent acts themselves” in IIT 
language).244 Furthermore, in each of the cases jurisdiction was granted.245 
The following activities were held more than “merely preparatory” and 
“directly causing” the losses to the foreigners:

a. In Straub the fraudulent scheme was conceived in the United States by 
American citizens, involved stock in an American corporation traded on an 
American exchange and an American securities broker, from his office in 
the United States, was responsible for failure to disclose inside infor
mation. The purchase of stock by Straub and other plaintiffs was solicited 
partly by the sending of a telex and the making of telephone calls from the 
United States to a foreign country some of which were misrepresentative. 
The subsequent transaction was executed primarily in the United States. 
This was not a predominantly foreign transaction, the Court concluded.246

b. In Kasser the court gave emphasis to the following conduct which oc
curred in the United States:

1. various negotiations preceding the crucial transactions;
2. execution of one of several contracts;
3. use of the interstate foreign commerce facilities in furtherance of the 

fraud;
4. incorporation of defendant companies, or at least the establishment of 

corporate offices;
5. use of New York office of a Swiss bank as a conduit for money received 

from the defrauded foreign coporation;
6. maintenance of books and records;
7. drafting of agreements; and
8. transmission of proceeds from the transactions to and from the United 

States.

On the other hand, none of the securities involved were traded or listed on 
an American exchange. All but one of the agreements were executed out
side the United States, and the negotiations preceding the agreements were 
also conducted abroad. Several foreign banks were utilized. Misrepresen
tations were made abroad.247

However, the Court concluded that the U.S. based conduct was signifi
cant, substantial and essential to the fraud as a whole.248
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c. In the Cook case, the defendants defrauded the nonresident foreign 
nationals by means of false and misleading advertisements in European 
newpapers and periodicals. Contracts were negotiated and signed in 
Europe and then returned to the United States for recording. Payments, re
payments and information travelled between the United States and 
Europe. Some investors were defrauded, in part, in the United States. The 
securities transacted were American and the centre of operations was in the 
United States.249

d. In Continental Grain the foreign plaintiff was fraudulently induced 
to buy a foreign corporation — foreign securities — by the American de
fendants. The agreement was executed in the United States, although the 
closing was intentionally held outside the U.S. through U.S. foreign com
merce facilities. Stock certificates were delivered and payments were orig
inally received abroad (later transmitted to the United States). The fraud 
consisted of a nondisclosure of material facts pertaining to the take-over.250

The nondisclosure was the result of intensive use of United States inter
state-foreign commerce facilities, to the degree, the Court concluded, that 
the fraud was devised and completed in the United States. While recog
nizing that the case involved a substantially foreign transaction, the Court 
came to the conclusion that the U.S. based conduct was sufficiently signifi
cant (in fact the court held it constituted the organization and completion 
of the fraud) to warrant jurisdiction.251

In yet another case, Recaman v. Barish, the Court was unable to find 
sufficient U.S. based conduct in order to grant jurisdiction.252There, again, 
nonresident foreign nationals requested damages, and again, several 
American citizens and residents were defendants. The complaint alleged 
that U.S. residents, by means of false statements and misrepresentations, 
induced the plaintiffs to purchase shares of a Bahamian trust company, 
United States Investment Funds. All solicitations, negotiations, induce
ments and subsequent transactions took place abroad, with one exception: 
the funds to be used in making the purchases were in the United States and 
the transfer of these funds to the Bahama Islands was arranged for by use 
of foreign commerce facilities (one plaintiff and some defendants — or 
their representatives — inter alia, travelled to the United States for this 
purpose). No securities were listed or traded on American exchanges; nor 
were they transacted by American dealers or brokers.253

As an alternative to the jurisdictional test based on conduct within the 
United States, the Court advanced the effects test. That test, the Court 
claimed, would be satisfied if either the securities transacted had been 
registered on an American Exchange — but they were not — or if the in
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jured plaintiffs had been American nationals, which they were not.254
In Des Brisay v. Goldfield Corp.,255 which factually resembled the afore

mentioned cases in that the plaintiffs were non-resident foreigners and the 
defendants Americans, the Court was faced with a substantially foreign 
fraud, in origin and consummation — all transactions relevant to the fraud 
had been performed in Canada. Since, however, part of the securities in
volved in the transactions were registered and listed on an American ex
change and the foreign transaction adversely affected buyers, sellers and 
holders of those securities, the Court upheld jurisdiction. Included in the 
group of affected buyers, sellers and holders were, it seems, not only the 
plaintiffs, but other traders in the pertinent securities’ market as well.256

Jurisdiction was denied in IIT v. Cornfeld.251 The foreign plaintiffs — 
the same defendants as in IIT v. Vencap — sued under the antifraud pro
visions. Among the defendants were several United States nationals. The 
actual misrepresentations, while facilitated by misleading prospectuses pre
pared in the United States, were made in Luxembourg. “Since virtually all 
the fundholders were foreigners residing in foreign countries, the decep
tion”, the Court inferred, “must have occured outside of the United 
States.”258

The defendants’ use of an American exchange for the transaction of the 
securities involved, was given little significance.

3.3.10 Conclusions

The post-Bersch259 and IIT260 case law, briefly analyzed above, is restricted 
to situations where a nonresident foreign national is defrauded and injured 
by primarily Americans. Following Bersch and IIT, the courts have, under 
these circumstances, searched for U.S. based conduct more than “prepara
tory” in character, in order to establish jurisdiction.261 The guiding prin
ciple has been that United States is not to be used as a base for manufactur
ing fraudulent security devices for export, even when these are peddled 
solely to foreigners.262 More specific guidelines as to what conduct, or how 
much, provides a base for jurisdiction than what is in than the phrase “the 
perpetration of the fraudulent acts themselves” or “acts directly causing 
the injuries”, was not afforded in Bersch or IIT, a fact that has saddled the 
case law attaching thereto.263 One puzzle has been whether the conduct-test 
is to be quantitative or qualitative, that is, whether it has to reach a certain 
degree of substantiality in the quantitative sense or whether a certain or any 
element constituting the fraud would suffice. A related question is whether 
the U.S. based conduct has to be dominant compared to the conduct occur
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ring abroad (a comparative test), or merely significant in the sense that a 
significant part of the offense occurred in the United States; what occurred 
abroad is irrelevant. Reading Bersch, where the court confronted transac
tions which were “on any view predominantly foreign” and where the 
United States conduct was insubstantial and “relatively small in compari
son to [what occurred] abroad”, might suggest a quantitative and com
parative test.264 The “merely preparatory” activities at hand in Bersch 
were, furthermore, described as “significant” or as being of “material im
portance”.265 IIT seems to suggest likewise: where “the bulk of the activity 
was performed in foreign countries”, the court there said, jurisdiction with 
respect to nonresident foreigners would not lie. “The securities laws are 
not to apply”, it continued, “in every instance where something has hap
pened in the United States”.266

Some commentators, however, entertain the view that the Bersch and 
IITconduct test is primarily qualitative.267 Accordingly, only such acts that 
constitute elements of a substantive violation of an antifraud provision are 
encompassed. Exactly what acts are defined as constituent elements of a 
fraud, is not entirely clear, but, for instance, the deception — whether mis
representation, false statement or non-disclosure — and the actual sale 
should be included therein.268 For jurisdictional purposes, the occurrence of 
any constituent element within the United States would apparently 
suffice.269 This interpretation coincides with that of at least two of the cases 
briefed or noted above, IIT v. Cornfeld and F.O.F. Proprietary Funds, 
Ltd. v. Arthur Young & Co. (there, both the sales and the misrepresen
tations occurred abroad).270 The opinions in Straub v. Vaisman & Co., 
Inc., and United States v. Cook seem to hold indications to the same ef
fect.271 From Recaman v. Barish one learns nothing regarding this point.272 
The opinion in SEC v. Kasser breathes ambivalence: on the one hand the 
court proposed that “where at least some activity designed to further a 
fraudulent scheme occurs within this country” jurisdiction would vest, 
thereby indicating a quantitative, but not comparative, test.273 On the other 
hand, the court in that case took all the trouble of reconciling the holding 
with that of Bersch and IIT, and ended up by characterizing the activities at 
issue as substantial, essential to the fraud and directly causing the foreign 
losses.274 As construed in Continental Grain, Etc. v. Pacific Oilseeds, Inc., 
the Kasser case extended the Bersch — IIT boundaries of the necessary 
domestic conduct required.275 As a consequence, the acquisition of jurisdic
tion over a substantially foreign transaction there was secured on the 
ground that significant activities, in furtherance of the fraud, took place 
within the United States.276 Hereby, the Continental Grain court brought 

241



the case within the ambit of the American Law Institute’s proposed Federal 
Securities Code, specifically Section 1905 (a) (I) (D) (i), which provides that 
conduct “whose constituent elements occur to a substantial [but not 
necessarily predominant] extent within the United States” is the jurisdic
tional prerequisite in addition to the effects test.277 The insertion of the 
phrase “constituent elements” must not be misunderstood. The Section re
quires only that such an element — not the whole fraud — be performed to 
a substantial (not predominant) extent within the United States, a wording 
broad enough to cover, for instance, a sale consummated in England pur
suant to negotiations in both England and the United States, even though 
the only misrepresentations occurred in the negotiations abroad.278 This, of 
course, is a far cry from Bersch and IIT™

Hence, the light of the post-Bersch-IIT case law and the proposed Code 
upon the conduct test is indefinite and weak. Whether, as matter of lex 
lata, the test is qualitative or quantitative — or both — is still highly disput
able. De lege ferenda, the qualitative test is preferable, — although both 
tests have disadvantages,280 — primarily on the ground that it defines the 
acts — the constituent elements of the fraud — more clearly than the quan
titative test. In this way the category of acts, the occurrence of which 
within the United States forms the basis for jurisdiction, is somewhat re
stricted. Under the quantitative test, at least as applied in Kasser and Con
tinental Grain, any conduct, some of which has only a tangential causal 
connection to the fraud, may be embraced. The modifiers employed there, 
such as “substantial”, significant”, “crucial”, “essential”, etc., merely 
serve a conclusive function, and without further explanations they leave 
the conduct test unbounded and obscure.281

While the conduct test may seem cloudy, the status of nationality as a 
jurisdictional ground is less uncertain. The principles moulded in Bersch 
and IITapply throughout.282 Thus, the fact that the defendants are Ameri
cans, has no independent jurisdictional significance — it cannot stand 
alone. Nevertheless, the American nationality of the defendants was 
viewed as part of the jurisdictional framework in, e.g., Straub, Kasser and 
Continental Grain, explicitly, when referred to as one U.S. contact among 
others, implicitly, when strenghtening the impression of U.S. based con
duct: the probability that the fraud has an American situs increases where 
the defendant is American and even more when he is a United States resi
dent.283

In several of the post-Bersch-1IT cases, especially in those where jurisdic
tion rests on a limited amount of U.S. activities, complementary consider
ations of policy were brought to the fore. In Straub, for instance, there was 
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sufficient conduct to meet the standards of Section 17 of the Restatement 
(2d) of Foreign Relations Law. The question was, however, whether juris
diction should be upheld on policy grounds. Enhancing world confidence 
in United States securities market, was mentioned as one policy 
rationale.284 Kasser and Continental Grain added United States’ interest in 
elevating a high standard of conduct in securities transactions, in prevent
ing United States from becoming a “Barbary Coast’’ in securities, har
boring international securities pirates, in avoiding unfavourable reciprocal 
responses by other nations and in encouraging effective antifraud enforce
ment internationally.285

In HT v Cornfeld, however, considerations of policy lead to a denial of 
jurisdiction. To grant jurisdiction, the court believed, would tend to 
“Americanize” the corporation laws of the entire world and duties would 
be imposed under the antifraud provisions, controlling the management of 
foreign directors in foreign corporations, whenever American securities 
were invested in.286

The interstate-commerce-facilities-use-test, developed in Schoenbaum,™1 
has apparently been observed only in Continental Grain.™ Analytically, 
the court said, there are two questions: first, whether there is subject mat
ter jurisdiction; secondly, whether there is sufficient use of mail or inter
state (foreign) commerce to satisfy the jurisdictional requirements of Sec
tion 10(b). Where the U.S.-based conduct necessarily involves use of inter
state commerce facilities, the coqrt reasoned, the questions substantially 
coincide.289 This may also be the explanation for the scarce occurrence of 
that test in the cases following Schoenbaum.

Finally, Section 30(b), whether relevant or not, has not been invoked in 
any case. The section has not been analyzed, not even discussed.

Notes, chapter II

1 See generally L. Loss, Securities Regulation (2d vol.), at 784 n. 2, (3d vol.), at 1421 ff.; D. 
Ratner, Securities Regulation (1975), at 78; A. Choka, An Introduction to Securities Regula
tion.

The Securities Exchange Commission (S.E.C.) was established 1934 through the enactment 
of the Securities Exchange Act of 1934. It is an independent, quasi-judicial agency with a 
center in Washington, directed by five commissioners, assisted by some 1.500 employees div
ided into several offices and divisions. See further e.g. P. Tyler, Securities, Exchanges and the 
SEC (1965), and R. DeBetds, The New Deal’s SEC: The Formative Years.

2 15 U.S.C. §§ 77a-77aa (1976) and 15 U.S.C. §§ 78a-78hh (1976). The remaining statutes are: 
the Public Utility Holding Company Act of 1935 (15 U.S.C §§ 79-79z-6 (1976); the Trust In
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denture Act of 1939 (15 U.S.C. §§ 77aaa-77bbbb (1976); the Investment Company Act of 
1940 (15 U.S.C. §§ 80a-l-80a-52 (1976); the Investment Advisers Act of 1940 (15 U.S.C. §§ 
80b-l-80b-21 (1976) and — one not administered by the S.E.C. — the Federal Bankruptcy Act 
of 1938 (11 U.S.C. §§ 501-676). A later day product is the Securities Investor Protection Act 
of 1970 (15 U.S.C. §§ 78aaa-78111 (1976).

3 See Section 5 of the Act (15 U.S.C. o 77e (1976)). Securities exempted are listed in (15 
U.S.C. §§ 77c(a)(I) — 77c(a)(II) and 77c(b)), Section 3(a)(I)-3(a)(II) and 3(b). Transactions 
exempted are listed in Section 5(l)-4(4) (15 U.S.C. §§ 77d(l)-77d(2)).

4 Schedule A of the Act gives specifics as to the information and documents to be provided in 
a registration statement made by a corporation or a private issuer, Schedule B when the regis
trator is a foreign government (15 U.S.C. § 77a (1976)). Also see Guides for Preparation and 
Filing of Registration Statements, S.E.C. Securities Act Release No. 4936 (Dec. 9, 1968); I 
CCH Fed. Sec. L. Rep. tt tt 7121—7129.

5 See supra n. 3 and 4 and cf. S.E.C. Rule 153.

6 See Section 5 of the Act (15 U.S.C. §§ 77e (1976)), where criminal sanctions are imposed for 
dealings in securities without effecting a registration statement, upon the transmission of an 
improper prospectus and upon the delivering of securities not accompanied or preceded by a 
proper prospectus. Section 11 and 12, (15 U.S.C. §§ 77k and 771 (1976)), where civil sanctions 
are imposed upon the supplial of false registration statements and upon the sale of securities 
in violation of Section 5, or by means of untrue or incomplete information.

7 Securities Act of 1933, Section 17(a) (15 U.S.C. § 77q (1976) provides:
(a) It shall be unlawful for any person in the offer or sale of any securities by the use of any 
means or instruments of transportation or communication in interstate commerce or by the 
use of the mails, directly or indirectly
( 1) to employ any device, scheme, or artifice to defraud, or
( 2) to obtain money or property by means of any untrue statement of a material fact or any 
omission to state a material fact necessary in order to make the statements made, in the light 
of the circumstances under which they were made, not misleading, or
( 3) to engage in any transaction, practice, or course of business which operates or would oper
ate as a fraud or deceit upon the purchaser.

Compare the Securities Exchange Act of 1934, Section 10(b) and S.E.C. Reg. 10b-5 prom
ulgated thereunder (15 U.S.C. § 78j (1976) and 17 C.F.R. § 240.10b-5 (1975)), briefly outlined 
immediately below, which, in combination with Section 17(a) of the Securities Act and Secti
on 15(c) (1) of the Securities Exchange Act (15 U.S.C. § 78(o)(c)(l) (1976)), form the basic 
antifraud provisions in the securities legislation.

8 See Section 6, 19, 15, 12, 13, 14, 10(b) and 16 (15 U.S.C. §§ 78f, 78s, 78o, 781, 78m, 77n, 78j 
and 79s (1976)).

9 See Section 15 (criminal liability for acting as broker without registering) (15 U.S.C. § 780 
(1976)); Section 18 (civil liability for misleading reports) (15 U.S.C. § 78r (1976)); Section 
29(b) (civil remedies for violation of the Act including sales by unregistered brokers) (15 
U.S.C. § (1976)). As to the “insider” trading remedies see infra n.10 ff.

10 Securities Exchange Act of 1934, Section 10(b), 15 U.S.C. § 78j )1976) and S.E.C. Reg. 
10b-5, 17 C.F.R. § 240.10b-5 (1975).

11 For instance, managers, directors or even persons closely related to these. See e.g. List 
v. Fashion Park, Inc., 340 F.2d 457 (2nd Cir. 1965); S.E.C. v. Texas Gulf Sulphur Co., 401 
F.2d 833 (2nd Cir. 1968) and S.E.C. v. Texas Gulf Sulphur Co. 446 F.2d 1301 (2nd Cir. 
1971).
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12 See e.g. Kohler v. Kohler Co., 319 F.2d 634, at 642 (7th Cir. 1963) and List v. Fashion 
Park, Inc., 340 F.2d 457, at 462 (2d Cir. 1965).

13 See e.g. S.E.C. v. Nat’l Securities, Inc., 393 U.S. 453 (1969); Dasho v. Susquehanna 
Corp., 380 F.2d 262 (7th Cir. 1967) and Ruckle v. Roto American Corp., 339 F.2d 24 (2nd 
Cir. 1964).

14 The term “security” has been defined in Section 2(1) of the Securities Act of 1933 (15 
U.S.C § 77b (1) (1976) and roughly parallels the definition contained in Section 3(a) (10) of the 
Securities Exchange Act of 1934 (15 U.S.C. § (1976)).

See e.g. Continental Marketing Corp. v. S.E.C., 387 F.2d 466 (10th Cir. 1967), where vari
ous types of contracts were held to be “investment contracts” and thereby securities; S.E.C. 
v. Variable Annuity Life Ins. Co, 359 U.S. 65 (1959), where variable annuities were held to be 
securities.

15 The “codification” has proceeded under the aegis of the American Law Institute and the 
Code has been issued in a series of drafts commencing with Tentative Draft No. 1 (April 25, 
1972), continuing through an additional five tentative drafts and ending up with the Proposed 
Official Draft, March 15, 1978. See further L. Loss, The American Law Institute’s Federal 
Securities Code Project, 25 Bus. Law. 27 (1969); ABA Committee on Federal Regulation of 
Securities, ALI Proposed Federal Securities Code, 34 Bus. Law. 345 (1978); Symposium: The 
American Law Institute’s Proposed Federal Code, 32 Vand.L.Rev. 455 (1979) — a follow-up 
of a symposium on the same subject in 30 Vand.L.Rev. 311 (1977).

16 15 U.S.C. § 78aa (1976) and 15 U.S.C. § 77v (a) (1976). These are essentially the words of 
Section 12, Clayton Act, see supra p. 10 ff.

17 28 U.S.C. § 1391(d) (1976), see further supra p. 10 ff.

18 468 F.2d 1326 (2nd Cir. 1976).

19 Id., at 1340.

20 Id., at 1339 f.

21 Specifically the court mentioned §§ 27, 35, 36 and 37 concerning individuals, and §§ 47, 49 
and 50 concerning corporations. As to the contence of some of these, see infra n. 30 and 32.

22 468 F.2d 1326, at 1340.

23 Cf. American Law Institute, Federal Securities Code, Proposed Official Code (March 15, 
1978) Section 1905 (e)(3).

24 See id., at 1344. The court here cited Burt v. Isthmus Development Co., 218 F.2d 353, at 
357, cert, denied, 349 U.S. 922 (1955). Also see L. Loss, Extraterritoriality in the Federal Se
curities Code, 20 Harv. Int. L.J. 305, at 321 ff. (1979).

25 See supra p. 10 ff.

26 473 F.2d 515, at 529 f. (8th Cir. 1973).

27 5 1 9 F.2d 974, at 998 (2nd Cir. 1975).

28 See further, id., at 998.

29 This was pointed out in the decision of the court below, 389 F. Supp. 446 (S.D.N.Y. 1974).

30 Section 36 provides in its first part: under the title “Doing an Act in State”: “a state has 
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power to exercise judicial jurisdiction over an individual who has done, or has caused to be 
done, an act in the state with respect to any cause of action in tort arising from the act.”

31 See 519 F.2d 974, at 999 f. As to the defendant I.O.S., see also the lower court’s decision, 
supra n. 29, at 460.

32 Section 37 provides:
‘‘A state has power to exercise judicial jurisdiction over an individual who causes effects in 

the state by an act done elsewhere with respect to any cause of action arising from these effects 
unless the nature of the effects and of the indivual’s relationship to the state make the exercise 
of such jurisdiction unreasonable.” Also compare Section 47, 49 and 50.

33 5 1 9 F.2d 974, at 1000. Here, Section 18 of the Restatement (2nd) of Foreign Relations Law 
served as a model.

34 For a short summary of the legislative history, see 2 L. Loss, Securities Regulation, at 784 
n. 2 (2nd ed. 1961).

35 5 1 9 f.2d 974, at 993 (footnote omitted) (2nd Cir. 1975).

36 See Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, at 118 (1804); “[A]n act of 
congress ought never to be construed to violate the law of nations if any other possible con
struction remains....”. Also see Lauritzen v. Larsen, 345 U.S. 571, at 577 ff. (1953); The 
Queen v. Jameson [1896] 2 Q.B. 425, at 430; Foley Bros., Inc. v. Filardo, 336 U.S. 281, at 285 
(1949); McCull och v. Sociedad Nacional de Marineros de Honduras, 372 U.S. 10, at 21 f. 
(1963). Cf. the Restatement (2nd) of Foreign Relations Law, § 3(3). However, as long as Con
gress stays within the limits of the U.S. constitution, it is free to enact laws contrary to inter
national law standards, see e.g. Leasco Data Processing Equipment Corp. v. Maxwell, 468 
F.2d 1326, at 1334 (2nd Cir. 1972) and compare United States v. Aluminum Co. of America 
148 F.2d 416, at 443 (2nd Cir. 1945).

37 15 U.S.C. § 77b(7) and 15 U.S.C. § 78c(a)( 17)( 1976). As to the interstate and foreign com
merce tests in antitrust law, see supra p.38 ff.

38 Id. Also see the 1933 Act, 15 U.S.C. §§ 77a to 77bbbb (1976) and the 1934 Act 15 U.S.C. 
§§ 78a to 78kk (1976), where “foreign commerce” is nowhere defined. The jurisdictional 
reach of the Securities Act of 1933 and the Securities Exchange Act of 1934 is held to be coex
tensive, see Recaman v. Barish, 408 F.Supp. 1189 (E.D. Pa. 1975), at 1194; Bersch v. Drexel 
Firestone, Inc., 389 F. Supp. 446 (S.D.N.Y. 1974), at 453, aff’d in part, 519 F.2d 974 (2nd 
Cir. 1975); Leasco Data Processing Corp. v. Maxwell, 468 F.2d 1326 (2nd Cir. 1972), at 1335 
f.; SEC v. United Financial Group, Inc., 474 F.2d 354 (9th Cir. 1973), at 356. Cf. the pre
amble of the Exchange Act. Also see the Investment Advisers Act, Section 202(a)(10), 15 
U.S.C. § 80b-2(a)(10)(1976) and the Investment Company Act, Section 2(a)(18), 15 U.S.C. § 
80a-2(a)(18)(1976), where similar definitions are afforded. In the Proposed Official Draft 
(March 15, 1978) of the American Law Institute Federal Securities Code, the term “interstate 
commerce”, as defined in the securities laws, was abandoned since it — as a generic term — 
failed to include foreign commerce (Reporter’s Notes, Tentative Draft No. 3, at 126). “Inter
state commerce” is there substituted for “federal commerce” defined to include trade, com
merce, transportation, or communication among the states or between a state and a foreign 
country or other location outside the state (§ 258). “Commerce” is defined to include securi
ties see 15 U.S.C. § 77b(7)(1976).

39 As to subject matter jurisdiction in antitrust law, see supra at p.

40 A use of the mails or other instrumentalities of the interstate commerce that is merely “in
cidental” or “indirect”, may suffice for the federal securities acts to apply. Transactions in 
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securities that are exclusively intrastate are governed by state (common law) rules. See L. 
Loss, 3 Securities Regulation, at 1519 ff. (2nd ed., 1961). Cf. Fratt v. Robinson, 203 F.2d 627 
(9th Cir. 1953) and Ellis v. Carter, 291 F.2d 270 (9th Cir. 1961). Use of such instrumentalities 
by a third person, if reasonably foreseeable, may also fall within the federal scope.

41 See e.g. HTv. Vencap, Ltd., 519 F.2d 1001 (2nd Cir. 1975); Des Brisay v. Goldfield Corp., 
549 F.2d 133 (9th Cir. 1977); United States v. Cook, 573 F.2d 281 (5th Cir. 1978); Bersch v. 
Drexel Firestone, Inc., 519 F.2d 974 (2nd Cir. 1975). Also see Loomis & Grant, The U.S. Se
curities And Exchange Commission, Financial Institutions Outside the U.S. and Extraterri
torial Application of the U.S. Securities Laws, 1 J. Comp. Corp. L. & Sec. Reg. 3, at 6 (1978) 
and Rohall, P.J.M., Extraterritorial Effect of the Registration Requirements of the Securities 
Act of 1933, 24 Vill. L. Rev. 729, at 735 (1978—79); Comment, Subject Matter Jurisdiction in 
Transnational Securities Fraud Cases, 17 B. C. Ind. & Com. L. Rev. 413, at 419 and 424 
(1976); McGuiness K.G., Impact of United States Securities Laws on Distribution and 
Trading of Foreign Securities, 12 Int. Law. 133, at 137 (1978). Cf. Comment, Securities Law 
— Subject Matter Jurisdiction in Transnational Securities Fraud, 9 N.Y.U.J. Int’l L. & Pol. 
113, at 143 ff. (1976), where the author suggests that the interstate commerce clause alone 
should mandate application of the Securities Exchange Act of 1934 (a view seemingly ad
vanced de lege ferenda).

The appropriateness of drawing analogies from antitrust cases is questioned by Neubauer 
R. D. in Securities and Exchange Commission v. Kasser: Extraterritorial Jurisdiction in Se
curities and Exchange Cases, 4 Syr. J. Int’l & Com. 141, at 152, n. 52 (1976) The intent behind 
the statute should controll, not analogies; the two fields of law are too different for such, 
Neubauer believes. But if an intent is not otherwise available, should not the words of the stat
utes be guiding, and should not the fact that the statutes are, under these circumstances, 
equally phrased deserve some significance, especially when we are dealing with regulatory 
laws in the field of business and economics.

42 These sections regulate jurisdiction federal vis-ä-vis state courts. 15 U.S.C. § 78aa and 15 
U.S.C. § 77v(a) (1976).

43 15 U.S.C. § 78dd(b) (1976).

44 See e.g. Note, Extraterritorial Application of the Securities Exchange Act of 1934, 69 
Colum L. Rev. 94, at 103 ff. (1969); Toth G., Registration and Regulation of Foreign Securi
ties Businesses, 12 Int. Law. 159, at 161 ff. (1978); Norton J.J., United States Securities Laws: 
A Transnational Perspective, 7 Anglo-Amer. L. Rev. 81, at 95 f. (1978); Loss L., Extraterri
toriality in the Federal Securities Code, 20 Harv. Int’l L.J. 305, at 307 (1979); Tisman S.E., 
Jurisdiction — Extraterritorial Application of United States Securities Laws — Section 30(b) 
of Securities Exchange Act of 1934 — Liability of Foreign Insiders for Short-Swing Transac
tions in American Listed Securities: Roth v. Fund of Funds (2d Cir. 1968), 10 Colum. J. 
Transn. L. 150, at 161 f. (1971).

45 See e.g. Goldman M.E. & Magrino J.L., Jr., Some Foreign Aspects of Securities Regu
lation: Towards a Reevaluation of Section 30(b) of the Securities Exchange Act of 1934, 55 
Va. L. Rev. 1015, at 1022 f. and 1039 f. (1969); Comment, The Transnational Reach of Rule 
10b-5, 121(2) U.Pa.L.R. 1363 at 1390 ff. (1972—72); Bruen J.G., Jr., Offshore Mutual 
Funds: Extraterritorial Application of the Securities Exchange Act of 1934, 13(2) B.C. Ind. & 
Com. L. Rev. 1225, at 1253 ff. (1971—72); Case-note, Extraterritorial Application of the Se
curities Exchange Act of 1934, l.L. & Pol. Int’l Bus. 168, at 172 ff. (1969—70).

The position taken by the Securities Exchange Commission was initially expressed in a 
amicus curiae brief on a rehearing of Schoenbaum v. Firstbrook, 405 F.2d 200 (2nd Cir.), 
rev’d on rehearing on other grounds, 405 F.2d 215 (2nd Cir., 1968) cert, denied, 395 U.S. 906 
(1969). (Hereinafter refered to as the “Commission’s view”). See further, infra.

Also see Note, United States Taxation and Regulation of Offshore Mutual Funds, 83 Harv. 
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L. Rev. 404, at 450 ff. (1969). Further cf. Maclean D.C., The Transnational Investment 
Company and the Federal Securities Laws, 12 Colum. J. Transn. L. 73, 108 ff. (1973); Cohen, 
International Security Markets: Their Regulation, 46 St. John’s L. Rev. 264 (1971); Rice, The 
Expanding Requirement for Registration as “Broker-Dealer” under the Securities Exchange 
Act of 1934, 50 Notre Dame Law. 199 (1974); Mizrack, Recent Developments in the Extrater
ritorial Application of Section 10(b) of the Securities and Exchange Act of 1934, 30 Bus. Law. 
367 (1975).

46 Supra, p. 34 f.

47 See supra n. 45. Specifically the Commission maintained that certain transactions are 
“without the jurisdiction of the United States” when they are neither 1) occurring within the 
(territory of) United States; 2) directly or indirectly connected to the U.S., by the use of any 
means or instrumentality of interstate commerce or of the mails, or of any facility of any na
tional securities exchange; nor 3) involving a registered security (under the provisions of the 
(Exchange) Act applicable only to registered securities). See amicus curiae brief at 23 f. For 
criticism, see Note, Extraterritorial Application of the Securities Exchange Act of 1934, supra 
n. 44, at 103 f. and Tisman, supra n. 44, at 161 f.

48 Goldman & Magrino, supra n. 45, at 1023.

49 Note here the old presumtion that all legislation is prima facie territorial, unless Congress 
has clearly indicated a contrary intent, employed e.g. in American Banana Co. v. United Fruit 
Co., 213 U.S. 347 (1909), at 357.

50 See Golman & Magrino, supra n. 45, at 1023 ff. and 1039 f.

51 Bruen, supra n. 45, at 1253 ff.
The “protective principle” in Bruen’s view gives a state the right to regulate nondomestic 

transactions “threatening substantial harm to domestic markets and investors”.

52 Comment, The Transnational Reach of Rule 10b-5, supra n. 45, at 1390 ff.

53 For those who believe that it would not make any difference, see supra, the development in 
the antitrust case law, where a major shift with respect to the attitude towards the territoriality 
of legislation occurred. But also se infra, the development in securities law.

54 See 2 L. Loss, Securities Regulation 784, n. 2 (2nd ed., 1961), for a short survey of the 
legislative history of the Exchange Act. As to Section 30(b) in Particular, see Note, Extraterri
torial Application of the Securities Exchange Act of 1934, supra n. 44, at 106, with references. 
But see Case-note, Extraterritorial Application of the Securities Exchange Act of 1934, supra 
n. 45, at 172, where the author finds that Section 30(a) and Section 30(b), which must be read 
in concert, were inserted in order to prevent that traders in securities would transfer their busi
ness from the strictly regulated American exchanges to foreign exchanges, concluding: “Thus, 
it could be argued that section 30(b) was designed to apply to transactions in the stock of 
American corporations already listed and traded abroad, and allow our individual investors 
— not brokers or dealers — to trade abroad with impunity.” (Note omitted).

55 Cf. Section 1905 in American Law Institute Federal Securities Code, Proposed Official 
Draft (March 15, 1978), This section specifies the outer perimeters with respect to jurisdiction 
by providing: “Within the limits of international law, this Code (as defined in section 225), 
i.e., including rules or orders by the Commission) applies with respect to... ”. Hereby the sec
tion will allow the courts to take account of international law as it developes from time to 
time.

56 See e.g. Note, Extraterritorial Application of the Securities Exchange Act of 1934, 69 
Colum. L. Rev. 94, at 104 (1969) (“such a construction would render 30(b) entirely superflu
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ous”); Toth G., supra n.44, at 161 (“illogical”); Tisman, supra n. 44, at 161; Norton supra n. 
44 (“logically and legally it makes no sense”).

57 Norton, id.

58 See supra p. 205 f.

59 See supra p. 204, especially n. 7. Also see Note, American Adjudication of Transnational 
Securities Fraud, 89 Harv. L. Rev. 553, at 554 f. (1976).

60 Leasco Data Processing Equipment Corp. v. Maxwell, 468 F.2d 1326 (2nd Cir. 1972), at 
1334.

61 As to antitrust law see supra p. 132 ff. and securities law, infra p. 240 ff.

62 That the trend of international law is away from strict territoriality towards a broader basis 
for jurisdiction, part two of the present study, infra, will demonstrate.

63 Toth, supra n. 44, at 164 ff.

64 Id. at 166.

65 15 U.S.C. § 78e (1976).

66 See for instance the Restatement (2nd) of Foreign Relations Law, Section 18, further ana
lysed infra chapters XV and XVI.

67 Supra p. 11 f.

68 See supra p. 209 f.

69 Section 7 and 15(a), for instance, apply in part only to a “broker” or “dealer”, defined in 
Sections 3(a)(3) and 3(a)(4) of the Exchange Act. “Broker” is a person who trades as agent for 
another person, while a “dealer” trades principally for his own account. A “person” may be 
any person, irrespective of nationality.

70 See e.g. Section 10(b) and 10b-5, supra p. 204 f.

71 See supra p. 65 f.

72 182 F. Supp. 388 (S.D.N.Y. 1960).

73 Section 7(c) of the Securities Exchange Act provides in part: “It shall be unlawful 
for.... any broker or dealer who transacts a business in securities through the medium of any 
such member, directly or indirectly to extend or maintain credit or arrange for the extension 
or maintenance of credit to or for any customer....”. (15 U.S.C. § 78g(c) (1976). The 
amount — in percentage of the purchase price — of credit permitted, varies from time to time, 
all according to regulations issued by the Board of Governors of the Federal Reserve System, 
see 12 Code of Federal Regulations (C.F.R.) §§ 220.1—224.6.

See further Loss, 2 Securities Regulation, at 1239 ff.; Comment, Credit Regulation in the 
Securities Market: An Analysis or Regulation T, 62 Nw.U.L.Rev. 587 (1967); Lipton M., 
Some Recent Innovations to Avoid the Margin Regulation, 46 N.Y.U.L.Rev. 1 (1971).

74 182 F.Supp. 388, at 389 f.

75 Id.

76 Id., at 389.

77 Id., at 390 f.
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78 Id., at 390.

79 Cf. Metro-Goldwyn-Mayer v. Trans-America Corporation, 303 F.Supp. 1354 (S.D.N.Y. 
1969); United States v. Weisscredit Banco Commerciale e d’Investimenti, 325 F.Supp. 1385 
(S.D.N.Y. 1971) and Bank of Bermuda Ltd. v. Rosenbloom, CCH Fed.Sec.Law Rep. tt 
95,820 (S.D.N.Y. 1976). In two of these cases subject matter was denied, not on the ground 
that the essential acts occurred outside United States territory, but because Section 7 was held 
applicable only to domestic lending institutions or domestic brokers-dealers (303 F.Supp., at 
1357 f. and CCH Fed.Sec.Law Rep. tt 95,820, at 90,953). The acts of foreign lending insti
tutions were outside the scope of the Exchange Act. In the third case (Weisscredit) the court 
held likewise, although the outcome was another (Weisscredit was deemed to be a domestic 
lender, due to its close relationship with a broker in the United States).

But see UFITEC, S.A. v. Carter, CCH Fed.Sec.Law Rep. tt 94,841 (Super.Ct.Cal. 1974 
and CCH Fed.Sec.Law Rep. tt 95,874 (Ct.App.Cal. 1977). While the Superior Court in prin
ciple followed the abovementioned Weisscredit case (id., at 96,831), the Court of Appeal 
founded subject matter jurisdiction primarily on other grounds, such as the location of agree
ment and other acts, but above all the potential impact on the domestic economy. In general 
terms, the court noted: “The unrestricted use of foreign credit in domestic securities specu
lation can only result in significant and deleterious impact on the domestic securities market, 
domestic investors and in fact the national economy.” (Id., at 91,220).

80 2 23 F.Supp. 987 (S.D.Fla. 1963).

81 As to the contence of these sections, se supra p. 209 ff.

82 2 23 F.Supp. 987, at 990 and 994.

83 Id.

84 Id., at 990 f.

85 Id., at 994 f. (emphasis added).

86 Id., at 995.

87 Id.
If use of interstate facilities is the jurisdictional base (or a sufficient base), one may wonder 

why the Court felt obliged to make the detour around the construction of an American offer 
by assuming that Canadian newspapers were circulated in the U.S. to interested Americans, 
etc.

88 259 F.Supp. 842 (S.D.N.Y. 1966). Also see the prior hearing of the same court in CCH 
Fed.Sec.Law Rep. tt 91,615 (S.D.N.Y. 1965).

89 See supra p. 209 ff.

90 259 F.Supp. 842, at 845 f.

91 This was a class action brought by a former shareholder on behalf of himself and other 
similarly situated shareholders the nationality or residency of which are not noted in the cäSe.

92 2 59 F.Supp. 842, at 846.

93 Id.

94 Id.

95 That section was however discussed on the prior hearing before the Court, see supra. h>88} 
where it was interpreted to support the conclusion that the “without jurisdiction” clause re
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ferred to territory, Id. at 95,310 f. (“we see nothing in the statute or its legislative history 
suggesting that Congress intended it to apply to acts committed outside the territorial jurisdic
tion of the United States”). This interpretation was not departed from on the rehearing, i.e., 
in the instant case, for the complaint was amended and the Court was given the opportunity to 
localize acts to U.S. territory. The Court further held that Section 30(b) did not distinguish be
tween transactions made by persons engaged in securities business and single isolated sales of 
securities: both categories are exempted under the Section, if made outside United States terri
tory, id. at 95,317.

96 Also see SEC v. North American Research & Development Corp., 280 F.Supp. 106 
(S.D.N.Y. 1968), which seems to fit in the same pattern. The case is nothing more than an 
extrapolation of Ferraioli v. Cantor, see supra p. 217, when it is said therein that acts made 
exclusively outside of the United States (territory) are outside the scope of the securities acts, 
and when furthermore the principle, that legislation is presumed not to apply extraterri
torially, is referred to (the court here cited American Banana Co. v. United Fruit Co., 213 
U.S. 347 (1909), at 357 and United States v. Pizzarusso, 388 F.2d 8 (2nd Cir. 1968), Id. at 
123.

For further comments on the early case law, see e.g. Maclean D.C., The Transnational In
vestment Company and the Federal Securities Laws, 12 Colum. J. Transnat. L. 73, at 78 ff. 
(1973); Goldman & Magrino, Some Foreign Aspects of Securities Regulation Towards a 
Reevaluation of Section 30(b) of the Securities Exchange Act of 1934, 55 Va L.Rev. 1015, at 
1027 ff.; Bruen J.G., Offshore Mutual Funds: Extraterritorial Application of the Securities 
Exchange Act of 1934, 13(2) B.C. Ind. & Com.L.Rev. 1225 at 1232 ff. (1971—72); Stürmer, 
at 60 ff. and 127 ff.; Note, Extraterritorial Application of the Securities Exchange Act of 
1934, 69 Colum. L.Rev. 94, at 99 ff. (1969); Wambold J.J., The Extraterritorial Application 
of the Antifraud Provisions of the Securities Act, 11 Cornell Int.L.J. 137, at 138 ff. (1978).

97 182 F.Supp. 388 (S.D.N.Y. 1960).

98 Supra p. 215.

99 223 F.Supp. 987 (S.D.Fla. 1963).

100 Supra p. 216.

101 259 F.Supp. 842 (S.D.N.Y. 1966).

102 It is worth noticing however that Section 7(c) of the Securities Exchange Act not only pro
vides that the extension of credit is unlawful, but also the arrangement for the extension and 
even the arrangement for the maintenance of credit.

103 Supra p. 216 f.

104 268 F.Supp. 385 (S.D.N.Y. 1967) and 405 F.2d 200 (2nd Cir. 1968).

105 As to these sections, se supra p. 209 f.

106 268 F.Supp. 385, 391 f. and 394. 405 F.2d 200, at 204, 206 and 208.

107 Id.

108 Id., at 393 f. and 209 f.

109 Id., at ff. and 206 ff. None of the courts discussed whether an omission to disclose 
vital irifOfrhation should be localized to the place where the omitting person is present or to 
the place where that person had a duty to disclose.

110 Id., at 392. Kook v. Crang (supra p. 215) and Ferraioli v. Cantor (supra p. 217) were 
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held controlling. Absent directives in the legislative history and in the statute itself, the securi
ties law was only to apply within the territory of United States, the Court argued.

111 Id. “The normal presumtion of territoriality is reinforced by the specific mandate of Sec
tion 30(b)”.

112 Id., at 393. Reference is made to, inter alia, United States v. Aluminum Co. of America, 
148 F.2d 416 (2nd Cir. 1945). The principle is described as the “protective principle” of juris
diction. Thus, suddenly, the presumtion for territoriality invoked at the outset of the court’s 
opinion, is departed from.

113 Id., at 394 (emphasis added). Also see id., at 393.

1,4 405 F.2nd 200, at 206.

115 Id., at 208. The fact that Banff’s stock also was traded more extensively on the Toronto 
Stock Exchange, and that the impact upon Canadian investors probably was far greater than 
the harm inflicted on Americans, was not a matter for argument.

116 Id., at 207 f. Section 30(b), the Court said, is designed to take the Securities Exchange 
Commission “out of the business of regulating foreign securities exchange unless the Com
mission deems regulation necessary to prevent evasion of the domestic regulatory scheme. The 
exemption relieves the Commission of the impossible task of enforcing American securities 
law upon persons whom it could not subject to the sanctions of the Act for actions which it 
could not bring its investigatory powers to bear.” Kook v. Crang, 182 F.Supp. 388 (S.N.D.Y. 
1960) was cited as good law in this aspect, id. at. 208.

117 Id., at 208 f.

118 Id., 209 f.

119 279 F.Supp. 935 (S.D.N.Y. 1968), and 405 f.2d. 421 (2nd Cir. 1968), cert, denied, 394 
U.S. 975 (1969).

120 Section 16(b), 15 U.S.C. § 78p(b).

121 279 F.Supp. 935, at 935 f. and 405 F.2d 421, at 422.

122 Id.

123 Id.

124 405 F.2d 421, at 422.

125 316 F.Supp. 1345 (S.D.N.Y. 1970).

126 As to these sections, se supra p. 209 f.

127 316 F.Supp. 1345, at 1346 ff.

128 Id., at 1347.

129 Id., at 1348.

130 Id., at 1348 f.

131 405 F.2d 200 (2nd Cir. 1968).

132 Id., at 1349. Closely related to the case now analysed are Investment Properties Inter
national Ltd v. I.O.S., Ltd. CCH Fed.Sec. L.Rep. 7r 93,011 (S.D.N.Y. April 21, 1971), aff'd, 
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File NO 71-1415 (2nd Cir. May 6, 1971) and Manus v. The Bank of Bermuda, Ltd., CCH 
Fed. Sec.L.Rep. tt 93,299 (S.D.N.Y. Dec 9, 1971). In these cases, with primarily foreign par
ties, the fraud and other transactions were localized to foreign countries, and in addition no 
effects were found within the United States (The former case, at 90,735 and the latter, at 
93,300).

133 468 F.2d 1326 (2nd Cir. 1972). Also see the lower court’s decision, 319 F.Supp. 1256 
(S.D.N.Y. 1970), which, however, will not be dealt with here.

134 As to these sections, see supra p. 209 f.

135 468 F.2d 1326, at 1330 ff.

136 Id. Also see id., at 1337 f., where the status, ownership, etc. of the Netherlands Antilles’ 
corporation is discussed at length.

137 Id.

138 Id., at 1335 and 1337.

139 These sections will be discussed in detail, infra chapters XV and XVI.

140 468 F.2d 1326, at 1334 f.

141 Cf. supra p. 210 ff. “It would be erroneous”, the court said, “to assume that the legisla
ture always means to go to the full extent permitted.” Id., at 1334.

142 According to Section 18, a state has, under certain conditions, jurisdicion over conduct 
that occurs outside its territory and causes an effect within its territory.

143 468 F.2d 1326, at 1337.

144 Id., at 1336, n. 6. As to the Schoenbaum case, se supra p. 218 f.

145 See e.g. id., at 1330 ff. and 1335.

146 See e.g. id., at 1334: “When no fraud has been practised in this country and the purchase 
or sale has not been made here, we would be hard pressed to find justification for going 
beyond Schoenbaum. ”

147 For individual comments on the Leasco and Schoenbaum cases, see e.g. Comment, The 
Transnational Reach of Rule 10b-5,121(2) U.Pa.L.R. 1363 (1972—73); Rehbinder, E., Neue 
amerikanische Entscheidungen zur extraterritorialen Anwendung des Securities Exchange Act 
von 1934, AWD (Aussenwirtschaftsdienst des Betriebs-Beraters) 1969, p. 425; Note, Extrater
ritorial Application of the Securities Exchange Act of 1934, 69 Colum. L.Rev. 94, at 101 ff. 
(1969); Note, Extraterritorial Application of the Securities Exchange Act of 1934, 1 L. & 
Pol.Int.Bus. 168 (1969—70); Loss, L., Extraterritoriality in The Federal Securities Code, 20 
Harv.Int.L.J. 305, at 312 ff. (1979) Rohall, P.J.M., Extraterritorial Effect of the Registration 
Requirements of the Securities Act of 1933, 24 Vill.L.Rev. 729, at 744 ff. (1978—79); Grosser, 
T.D., Extraterritorial Application of § 10(b) of the Securities Exchange Act of 1934 — The 
Implications of Bersch v. Drexel Firestone, Inc. and IIT v. Vencap. Ltd., 33 Wash. & Lee 
L.Rev. 397, at 404 ff. (1976); Wambold, J.J., The Extraterritorial Application of the Anti
fraud Provisions of the Securities Acts, 11 Cornell Int. L.J. 137, at 141 ff. (1978); Note, 
American Adjudication of Transnational Securities Fraud, 89 Harv,L.Rev. 553 (1976); 
Taylor III, G.M., Extraterritorial Application of the Federal Securities of the Federal Securi
ties Code: An Examination of the Role of International Law In American Courts, 11 Vand. 
J.Transnat.L. 711, at 727 ff. and 738 ff. (1978); Stürmer, at 64 f. and 71 f. Braddock I.H., 
Jurisdiction — Securities Exchange Act of 1934 — Section 10(b) Applies to a Transaction 
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in Unlisted Foreign Securities When Significant Fraudulent Conduct Occurs in the United 
States, 6 Vand. J. Transnat. L. 687 (1972—73).

148 473 F.2d 515 (8th Cir. 1973). Also see the opinion of the lower court, 331 F.Supp. 797 
(E.D. Miss. 1971), which was reversed and remanded.

149 As to these sections, see supra p. 209 f.

150 4 73 F.2d 515, at 518 f.

151 Id., at 518 f. and 526.

152 Id., at 524 ff.

153 In an additional, second, claim, the plaintiff alleged that the defendants had been engaged 
in “self-dealing” in connection with the aforementioned sales of securities, which is action
able under Section 10(b) and Rule 10b-5 (See supra n. 149). The self-dealing, the Court found, 
was carried through entirely in Canada, id., at 527 f.

With respect to the localization of the telephone calls and the sending of letters, the Court 
remarked: “Is is clear that both the place of sending and place of reciept constitute locations 
in which conduct takes place when the mails or instrumentalities of interstate commerce are 
used to transmit communications.” Cf. Leasco Data Processing Equipment Corp. v. Max
well, 468 F.2d 1326 (2nd Cir. 1972), at 1335, supra p. 221.

154 Id., at 524 and 526.

155 Section 17 of the Restatement was referred to. With respect to the second claim — the self
dealing — the Court applied Section 18 of the Restatement, and accordingly based jurisdic
tion on the effects of the foreign conduct within the United States.

156 Cf. the Leasco case, where the court employed a similar method, see supra n. 153).

157 Id., at 526, n. 21.

158 Id.

159 Id., at 524 and 526 with accompanying notes.

160 Id., 524 (emphasis added).
The Court seemingly regarded subject matter jurisdiction under tlie securities acts as being 

co-extensive with jurisdiction under international law, which, as toe have seen (supra p. 222 f.) 
was not at all the standpoint of the Leasco court.

A like misconception can be found elsewhere, for instance, in one comment where Leasco is 
believed to have founded subject matter jurisdiction on Sectidn 17 of the Restatement alone 
(see Neubauer, R.D., Securities and Exchange Commission V; Kasser: Extraterritorial Juris
diction In Securities and Exchange Cases* 4 Syr.J. Int’l L. & Com. 141, at 158 (1976)). Also 
see Gorman, J. J., Securities Regulations — Extraterritorial Application of the Antifraud Pro
visions — Federal Securities Laws Grant Jurisdiction When There Is Some Activity in Fur
therance of a Fraudulent Scheme Committed Within the United States, 11 Vand, J. Transnat. 
L. 173, at 176 (1978); Grosser, T.D., Extraterritorial Application of § 10(b) of the Securities 
Exchange Act of 1934 — The Implications of Bersch v. Drexel Firestone, Inc. and I IT v. Ven
cap, Ltd, 33. Wash & Lee L.Rev. 397, 406 (1976); Rohall, P.J.M. Extraterritorial Effect of 
the Registration Reguirements of the Securities Act of 1933, 24 Vill. L. Rev. 729, at 747 
(1978—79): Friedman, D,I( Jurisdiction — Securities Exchange Act of 1934 — Section 10(b) 
Applies to Fraudulent Transaction in Unlisted Foreign Securities When the Only Conduct 
Within the United States is the Use of the Mails and the Telephone, 7 Vand. J Transnat. L. 
770 (1973—74).

254



161 474 F.2d 354 (9th Cir. 1973). Also see the decision of the lower court, CCH Fed. Sec. L. 
Rep. 7t 93,383, at 91,968 (D.Ore. 1972).

162 As to these sections, see supra p. 209 f.

163 474 F.2d 354, at 355 f.

164 Id., at 355 f. Also see the Complaint of the SEC for Injunction of Jan. 17, 1972 and its 
Supplemental Memorandum, Az: CIV 72—41 (D.Ore. 1972).

165 Id., at 356.

166 Id., at 356 f. where the Court said: “In this case, focus would be upon appellants’ activi
ties within the United States and the impact of those activities upon American investors. Here, 
there was a showing of very substantial activities by appelants within the United States and a 
showing that, as a result of those activities, at least three American investors........” (were 
damaged. Emphasis here). But see e.g. Stürmer, at 75, who maintains that the Court here em
ployed the effects doctrine as a basis for jurisdiction. This would only be the case, it is sub
mitted, had the Court referred to the impact of foreign activities. Wambold, J.J. makes the 
same mistake, see The Extraterritorial Application of the Antifraud Provisions of the Securi
ties Acts, 11 Cornell Int.L.J. 137, at 143 (1978). Cf Bersch v. Drexel Firestone Inc, 519 F.2d 
974 (2nd cir. 1975), at 992, see infra p. 230.

167 Id., at 356. This conclusion, the Court claimed, is supported by the well-known case of 
McGee v. International Life Ins. Co, 355 U.S. 220 (1957), where personal jurisdiction was 
upheld on the ground of one intrastate transaction. Case law concerning personal jurisdiction, 
as developed between the several state of the United States, was thus relied upon to justify 
subject matter jurisdiction.

168 Id., at 357. The Court did not reject the “interstate commerce facilities used” theory, as 
Stürmer suggests (at 44), it even recognized that the theory may have some merit. Since, how
ever, the theory was unnecessary to the Court’s decision in the case, the Court expressed no 
opinion as to the soundness of the theory, but merely noted that if the theory was accepted, 
jurisdiction would have farreaching implications.

SEC’s argument was that Congress, by virtue of its plenary powéf over the use of the facili
ties, may outlaw any use, however incidental, which is connected with fraudulent purposes. 
Id., n. 6.

169 Here Court cited Schoenbaum v. Firstbrook, 405 F.2d 200 (2d Cir. 1968), 207 f. and Roth 
v. Fund of Funds, Ltd., 405 F.2d 421 (2d Cir., 1968), see supra p. 213 and 215. But surety this 
must be a misinterpretation of these cases. “Territorial limits” was exactly what thése courts 
were referring to when construing the term “jurisdiction”, and nothing else.

170 3 65 F.Supp. 1382 (E.D.Pa. 1973).

171 As to these sections, see supra p. 209 f.

172 3 65 F.Supp. 1382, at 1386.

173 Id.

174 Id. Cf. Ferraioli v, Cantor, 259 F.Supp. 842 (S.D.N.Y. 1966), where the factual situation 
was the reverse and the actual transfer of ownership, taking place within the United States, 
was held and inseparable part of the whole fraud supra p. 217.

175 Id. Leasco, no doubt, stood as model for the choice of jurisdictional criteria (468 F.2d 
1326 (2d Cir. 1972), at 1337, see supra p. 221 f.). The impact there, however, was directly 
upon the plaintiff, an American investor. Here the impact was indirectly upon the share
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holders of the defendant corporation, who were not parties.
Cf. United States v. Clark, a criminal action, 359 F.Supp. 131 (S.D.N.Y. 1973), where the 

court stated: “If we consider the cumulative effect of Schoenbaum and Leasco, it would ap
pear that § 10(b) of the 1934 Act, and § 17(a) of the 1933 Act, cover at least charges of fraudu
lent conduct in the United States resulting in sales of securities abroad which have a substan
tial detrimental effect upon the interests of American investors”, id., at 134.

176 3 85 F.Supp. 415 (S.D.N.Y. 1974).

177 Id., 417 f.

178 Id.

179 Id.

180 405 F.2d 200 (2nd Cir. 1968) and 405 F.2d 421 (2nd Cir. 1968), see supra p. 218 and 220.

181 Leasco Data Processing Equipment Corp. v. Maxwell, 468 F.2d 1326 (2nd Cir. 1972), se 
supra p. 221.

182 See supra n. 180.

183 3 85 F.Supp. 415, at 418.

184 519 F.2d 974 (2nd Cir. 1975). Also see the decision of the district court, 389 F.Supp. 446 
(S.D.N.Y. 1974).

185 As to these, see supra p. 209 f.

186 519 F.2d 974, at 977 ff.

187 Id., at 985. Also see 389 F.Supp. 446, at 455 ff.

188 Id.

189 Id., at 987.

190 Id., at 985.

191 Id., at 986 ff.

192 Id., at 990 ff.

193 Id., at 992 f.

194 Conclusionary remarks will follow after the review of IIT v. Vencap, Ltd. right below, a 
case decided by the same court and on the very same day as Bersch, with the same judge 
(Friendly) delivering the opinion.

195 519 F.2d 1001 (2nd Cir. 1975).

196 As to these sections, see supra p. 209 f.

197 519 F.2d 1001, at 1011 and 1013 f. The two theories here alluded to are designated as 
number (4) and (5) in the opinion.

198 Id., at 1017 f.

199 Theories (1), (2) and (3), id., at 1011 f.

200 Id., at 1018.
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201 Id., at 1016. See the Restatement, Section 30(l)(a). And the Court added: “It is simply un
imaginable that Congress would have wished the anti-fraud provisions of the securities laws to 
apply if, for example, Pistell while in London had done all the acts here charged and had de
frauded only European investors.”

202 Id., at 1016 f. A combination of the first and the second ground of jurisdiction was not 
discussed.

203 Id., at 1017 f.

204 Id., at 1017.

205 See supra p. 218 ff.

206 Schoenbaum v. Firstbrook, 405 F.2d 200 (2nd Cir. 1968); se supra p. 218.

207 Bersch v. Drexel Firestone, Inc., 519 F.2d 974 (2nd Cir. 1975); see supra p. 230.

208 IIT v. Vencap, Ltd., 519 F.2d 1001 (2nd Cir. 1975); see supra p. 232.

209 Id., at 1016 f.

210 Cf. Leasco Data Processing Equipment Corp. v. Maxwell, 468 F.2d 1326 (2nd Cir. 1972), 
at 1335; “[W]e see no reason why, for purposes of jurisdiction to impose a rule, making tele
phone calls and sending mail to the United States should not be deemed to constitute conduct 
within it.” Also see Note, American Adjudication of Transnational Securities Fraud, 89 
Harv. L. Rev. 553 (1976), at 559: “It should be clear, however, that fraud by mail is closely re
lated to a conduct-based theory of jurisdiction since no fraud can arise until receipt of a com
munication within the United States.” And id., at 564: “[T]he situation is virtually indis
tinguishable from one in which the defendant has actually acted within the United States.”

Cf. Travis v. Anthes Imperial Limited, 473 F.2d 515 (8th Cir. 1973), at 524 ff. Cf. Curtis 
J.W., The Extraterritorial Application of the Federal Securities Code: A Further Analysis, 9 
Conn. L. Rev. 67 (1976), at 90. But see Karmel, R.S., The Extraterritorial Application of the 
Federal Securities Code, 7. Conn. L. Rev. 669 (1975), at 685.

211 See supra n. 207, at 991: “[A]ction in the United States is not necessary when subject mat
ter jurisdiction is predicated on a direct effect here”. (Emphasis added).

212 See supra n. 206.

213 Furthermore, Schoenbaum was a derivative action, which, no doubt, has some bearing on 
this: see infra p. 235 f.

214 Supra n. 210, at 1334 and 1337. In addition the Leasco court required, as we have seen, 
acts forming an essential link of the whole fraud. Cf. Selzer v. Bank of Bermuda Ltd., 385 
F.Supp. 415 (S.D.N.Y. 1974), at 418; supra p. 227.

215 Significative is the utterance in IIT supra n. 208, at 1017: “(E]ven though Schoenbaum 
does not necessarily set the outmost reaches for subject matter juriisdiction...” Or, as a third 
alternative, was Bersch an outright expansion of the limits of the jurisdictional domain as de
fined in Leasco! Cf. Grosser, T.D., Extraterritorial Application of § 10(b) of the Securities 
Exchange Act of 1934 — The Implications of Bersch v. Drexel Firestone, Inc. and IIT v. 
Vencap, Ltd., 33 Wash. & Lee L. Rev. 397 (1976), at 409. (Mark the distinction between stay
ing within the limits and expanding the same).

216 The term “residence” as used here and, it is believed, in the cases now referred to, denotes 
some permanence as compared to mere actual presence which is wholly temporary. As to 
“residence” and similar concepts, see e.g. Leflar, at 30 ff. and Ehrenzweig, at 94 f.
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217 See e.g. the IIT case, supra, n. 208, at 1011, where such a distinction as a matter of sub
stantive law is presumed.

218 Simultaneously, foreign interest in adjudication no doubt grows stronger.

219 A revealing observation in HT: “But the position we are taking here itself extends the ap
plication of the securities laws to transnational transactions beyond prior decisions and the 
line has to be drawn somewhere....”. Supra n. 208, at 1018. Cf. the Bersch case, supra n. 
207, at 987. It should be noted, again, that Judge Friendly was writing for the court in Leasco 
as well as in Bersch and HT.

220 See the case, supra n. 207, at 992.

221 Supra n. 210, at 1335 and 1337.

222 Cf. the fact-pattern in these cases, supra p. 221 and p. 230. Also observe the fact-pattern 
in SEC v. United Financial Group, Inc. 474 F.2d 354 (9th Cir. 1973), also involving American 
non-resident investors. The court there found “very substantial activities’’ within the United- 
States, on which to rest jurisdiction, id., at 357.

Moreover, the above stated conclusion is supported by the way in which Leasco was con
strued in HT (or at least the court seems to have accepted the defendants” contention in this 
regard) that a direct effect upon American investors was present in Leasco (as it was in Bersch 
with respect to American residents). See the HT case, supra n. 208, at 1017.

223 See Bersch, supra n. 207 at 987 f. 992 f. and IIT, supra n.208, at 1018. Cf. Finch v. Mara
thon Securities Corp., 316 F.Supp. 1345 (S.D.N.Y. 1970), specifically at 1349 and Selas of 
America (Nederland) N.V. v. Selas Corporation of America, 365 F.Supp. 1382 (E.D.Pa. 
1973), at 1386. As to the constituent elements, see a summary in Henn, at 599 f. with accom
panying notes and references. Also see Bromberg, A., Securities Law (2) §§ 8.1—9 (1973).

224 For a general treatment of this subject, see Comment, The Constitutional Status of State 
and Federal Governmental Discrimination Against Resident Aliens, 16 Harv. Int’l L.J. 113 
(1975). Also see Note, supra n. 210, at 569, where even the discrimation between American 
non-residents and foreigners is questioned from that very same angle (it “contravenes the 
spirit of equal protection, even if it might not actually violate the fifth amendment”). An 
equal treatment of Americans and foreigners, the same author suggests, is provided for in the 
Restatement (2nd) of the Foreign Relations Law, in particular in Sections 165 (Comment a.), 
166, 178 (first illustration) and 180(1). Treaty commitments are also referred to, id., n. 96.

225 Cf. the Selas case, supra n. 223.

226 Supra n. 208, at 1017.

227 Cf. SEC v. United Financial Group, Inc., supra n. 222, at 356, in fine. Whether the fraud 
was adressed directly to the American investors in Schoenbaum, supra n. 206, is, of course, a 
matter of interpretation. The fact is that Schoenbaum too was a derivative action. Schoen
baum may be distinguished, however, on the ground that jurisdiction there rested not only on 
effects, but also on the fact that the securities were listed and registered on an American Ex
change and thus, inter alia, the foreseeability, on the part of the defendants, of the fact that 
Americans would be defrauded, must have been stronger in Schoenbaum. See further, Note, 
supra n. 210. at 567 f.

228 Supra n. 222.

229 Supra n. 208, at 1017 f.

230 See IIT, supra n. 208, at 1018, n. 31 and Bersch, supra n. 207, at 986.
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231 The HT case supra n. 208, at 1016.

232 Supra n. 206.

233 Supra n. 207, at 985.

234 See 389 F.Supp. 446 (S.D.N.Y. 1974), at 458, and 519 F.2d 974 (2nd Cir. 1975), at 1000, 
n. 60.

235 Supra p. 218.

236 Bersch v. Drexel Firestone, Inc., 519 F.2d 974 (2nd Cir. 1975) and IIT v. Vencap, Ltd., 
519 F.2d 1001 (2nd Cir. 1975); see supra p. 230 and 232.

237 Schoenbaum v. Firstbrook, 405 F.2d 200 (2nd Cir. 1968) and Leasco Data Processing 
Equipment Corp. v. Maxwell, 468 F.2d 1326 (2nd Cir. 1972); see supra p. 213 and 216.

238 540 F.2d 591 (3rd Cir. 1976).

239 5 48 F.2d 109 (3rd Cir. 1977), cert, denied, 431 U.S. 938 (1977).

240 5 73 F.2d 281 (5th Cir. 1978).

241 592 F.2d 409 (8th Cir. 1979). Here, however the Bersch — IITconduct test was somewhat 
modified, see infra p. 240 ff. Also see Fidenas AG v. Compagnie Internationale Pour L’ln- 
formatique C 11 Honeywell Bull, [1979] Fed. Sec.L. Rep. (CCH) tt 96,947 (2d Cir. Aug. 6, 
1979).

242 As to these provisions, see supra p. 209 f.

243 Cf. supra p. 235. In accord is e.g., as regards SEC v. Kasser, see supra n. 239, Guritzky, 
G.C., Securities — Transnational Application of Anti-Fraud Provisions of the Federal Securi
ties Law Expanded — SEC v. Kassler (citation omitted), 8 Seton Hall L.Rev. 795 (1978), at 
812. See the Straub case, supra n. 238, at 595; Kasser, supra n. 239, at 114 ff.; Cook, supra n. 
240, at 283; and Continental Grain, supra n. 241, at 420 ff.

244 Bersch, supra n. 236, at 987, 992 and 993; IIT, supra n. 236, at 1017 f.

245 Mark that the American nationality of the defendants had no independent jurisdictional 
significance in any of the cases. This can be inferred from the fact that Bersch and IIT were re
lied on: In IIT, nationality of the defendant was explicitly rejected as an independent basis for 
jurisdiction, supra n. 236, at 1016. But, foremostly, this is clearly stated, for instance, in Con
tinental Grain, supra n. 241, at 417 and 420, and in Straub, supra n. 238, at 595. Just as clear 
is the absence of that jurisdictional ground in Kasser and Cook, supra n. 239 and 240. The 
lack of independent significance, however, does not imply the lack of any significance; see 
further, infra p. 240 ff. Also see Arthur Lipper Corp. v. SEC. 547 F.2d 171 (2d Cir. 1976), 
holding similar traits.

246 Supra n. 238, at 594 f.

247 Supra n. 239, at 111 f.

248 Id., at 115.

249 Supra n. 240 at 282 f.

250 Supra n. 241, at 411 ff and 420.

251 Id., at 420 f. Since Continental Grain — the plaintiff — was owned by an American cor
poration, the argument was also raised that the losses of Continental Grain, as reflected in the 
financial statements of its parent American corporation, constituted an impact substantial 
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enough to warrant an application of the effects test. Id., at 417. Following Bersch and IIT, 
supra n. 236, at 988 and 1017 the Court rejected that argument. The effect, the Court held, 
was too indirect and too insubstantial.

252 408 F.Supp. 1189(E.D.Pa. 1975).

253 Id., at 1197 f. and 1200.
On the other hand, the proceeds channelled into USIF were reinvested in United States real 

estate under the management of a Bahamian corporation in which American citizens and resi
dents held controlling positions; USIF was managed partly by Americans; USIF controlled a 
large number of American corporations; and, American banks were employed to finance sales 
of USIF shares.

For purposes of subject matter jurisdiction, however, these factors were held too unrelated 
to the offense complained of. Id., at 1200 f.

254 As too indirect, the Court described the effects that the United States real estate business 
and its securities market, might have been exposed to as a result of the alleged fraud. Id., at 
1198 f. Cf. supra n. 251.

255 5 49 F.2d 133 (9th Cir. 1977).

256 Id., at 135 f.

257 4 62 F.Supp. 209 (S.D.N.Y. 1978).

258 Id., at 224. The effects test was held inapplicable on the same grounds as in IIT v. Vencap, 
supra n. 236, at 1016 f. and Bersch, supra n. 236, at 987 ff., id. at 223. A case very much re
sembling IIT v. Cornfeld, as far as the jurisdictional reasoning is concerned, is F.O.F. Pro
prietary Funds, Ltd. v. Arthur Young & Co., where subject matter jurisdiction was denied de
spite certain conduct within the United States: “[T]he sale of the [securities] and communica
tion to purchasers of the allegedly misleading information” occurred outside of the United 
States. See CCH Fed.Sec.L.Rep. tt 95,514 (S.D.N.Y. 1975), at 98,516 f.

259 Bersch v. Drexel Firestone, Inc., 519 F.2d 974 (2nd Cir. 1975).

260 IIT v. Vencap, Ltd., 519 F.2d 1001 (2nd Cir. 1975).

261 Supra n. 259, at 992 f. and n. 260, at 1018.

262 See supra n.260, at 1017. Cf. SEC v. Kasser, 548 F.2d 109 (3rd Cir. 1977), at 116; United 
States v. Cook, 573 F.2d 281 (5th Cir. 1978), at 284; Continental Grain, Etc.v. Pacific Oil
seeds, Inc., 592 F.2d 409 (8th Cir. 1979), at 421 f.

263 See supra n. 261.

264 Supra n. 259, at 985 and 987.

265 Id., at 992 f.

266 Supra n. 260. at 1018.

267 See e.g. Note, American Adjudication of Transnational Securities Fraud, 89 Harv.L.Rev. 
553 (1976), at 562 f. and 570 f.; Wambold, J. J., The Extraterritorial Application of the Anti
fraud Provisions of the Securities Acts, 11 Cornell Int. L.J. 137 (1978), at 144 ff. and 149 f.; 
Guritzky, G.C., Securities — Transnational Application of Antifraud Provisions of the Fed
eral Securities Laws Expanded — SEC v. Kasser (citation omitted), 8 Seton Hall L.Rev. 795 
(1978), at 804 f.; Schiro, S.A., Comment: Jurisdiction in Transnational Securities Fraud 
Cases — SEC v. Kasser (citation omitted), 7 Denver J.Int. L. & Pol. 279 (1978), at 297 f.
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268 For a brief discussion of the constituent elements, see Henn, 599 f. Also see Bromberg, 
A., Securities Law: Fraud §§ 8.1-9 (1973) and Note, supra n. 267, at 562 f. and 570 f.

269 See supra n. 267.

270 462 F.Supp. 209 (S.D.N.Y. 1978) and CCH Fed.Sec.L.Rep. tt 95,514 (S.D.N.Y. 1975), 
supra p. 234 f.

271 540 F.2d 591 (3rd Cir. 1976) and 573 F.2d 281 (5th Cir. 1978), supra p. 238 and p. 239.

272 4 08 F.Supp. 1189 (E.D.Pa. 1975), supra p. 239.

273 548 F.2d 109 (3rd Cir. 1977), at 114.

274 Id., at 114 f. See further e.g. Schiro, supra n. 267, at 294 ff.; Wambold, supra n. 267, at 
149 f.; Rohall, P.J.M., Extraterritorial Effect of the Registration Requirements of the Securi
ties Act of 1933, 24 Vill.L.Rev. 729 (1978—79), at 754 f.; Taylor, III., Extraterritorial Appli
cation of the Federal Securities Code: An Examination of the Role of International Law in 
American Courts, 11 Vand. J. Transnat.L. 711 (1978), at 734 f. But see e.g. Neubauer, R.D., 
Securities and Exchange Commission v. Kasser: Extraterritorial Jurisdiction in Securities Se
curities and Exchange Cases, 4 Syracuse J.Int.L. & Com. 141, at 164 f.

275 5 92 F.2d 409 (8th Cir. 1979), at 418 f. As to Bersch and IIT, see supra n. 259 and 260.

276 Id., at 421.

277 Proposed Official Draft, Mar.15, 1978, see supra p. 205.

278 See Reporter’s Revision of Text of Tentative Drafts Nos. 1—3 (Oct.l, 1974), at 233—34. 
Also see Loss, L., Extraterritoriality In The Federal Securities Code, 20 Harv.Int.L.J. 305 
(1979), at 312 ff., especially at 314.

279 Cf. Loss, id., at 314 n. 34. Cf. Curtis, J.W., The Extraterritorial Application of the Fed
eral Securities Code: A Further Analysis, 9 Conn.L.Rev. 67 (1976), specifically p. 73 and 83 
ff.

280 For instance, the lack of criteria for localizing conduct. One illustration: In IIT v. Corn
feld, supra n. 270, the court was certain that when foreigners residing in foreign countries are 
defrauded, the fraud must have occurred abroad. What if fraudulent prospectuses were 
mailed from the United States or if the fraud was communicated by means of telephone calls 
from there?

281 Nor does the method of argumentation of the Kasser court, that the activities in that case 
were “much more substantial” than the U.S.-based activities in IITand Bersch (supra n. 259 
and 260) bring any clarity, in the absence of further explanatory directives, supra n. 273 at 
115.

282 Supra n. 259 and 260, at 986 ff. and 1016.

283 Supra n. 271, at 595; n. 213, at 111 and n. 275, at 420. Also see Des Brisay v. Goldfield 
Corp., 549 F.2d 133 (9th Cir. 1977), at 136.

284 Supra n. 271, at 595.

285 Supra n. 273, at 116 and n. 17, at 421 f.

286 Supra n. 270, at 225.

287 Supra n. 275, at 415 and 421.

288 Schoenbaum v. Firstbrook, 405 F.2d 200 (2nd Cii. 1968), at 209 f.

289 Id. - •
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Chapter III
The competition law of the 
Common Market — in 
comparison

1. Introduction
The structure of the Common Market’s competition law reveals that the 
antitrust law of the United States has served as its foremost model.1 Very 
much like the Sherman Act, the principal provisions regarding competition 
in the Treaty of Rome — Articles 85 and 86 — although somewhat more 
detailed than their model, are broadly phrased and have a general appli
cation. In line with the Sherman Act Sections 1 and 2, Articles 85 and 86 
deal with anticompetitive agreements and abuse of dominant market power 
(monopolizing), respectively.

The opening part of Article 85(1) states:

“The following shall be prohibited as incompatible with the common mar
ket: all agreements between undertakings, decisions by associations of 
undertakings and concerted practices which may affect trade between 
Member States and which have as their object or effect the prevention, re
striction or distortion of competition within the common market ...”.

The equivalent of Article 86 is the following section: “Any abuse by one or 
more undertakings of a dominant position within the common market or in 
a substantial part of it shall be prohibited as incompatible with the com
mon market in so far as it may affect trade between Member States.”

These provisions, supplemented by examples on anticompetitive agree
ments and abuses, form the core of the Common Market competition law.2

The object henceforth is to determine, with some degree of exactitude, 
the substantive scope of Articles 85 and 86, within the framework of a 
comparative analysis.

At the very outset however, it has to be made clear that express rules 
governing subject matter jurisdiction are lacking.3 Such rules, if they exist 
at all, can consequently only be established by way of interpretation of the 
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substantive provisions themselves: the suggestion is that the jurisdictional 
rule lies embedded in Articles 85 and 86. This is, as we shall see, the prevail
ing view, shared by the Court of Justice (the “Court”), the Commission of 
the European Communities (the “Commission”), as well as the commen
tators.4

Yet, although everybody seems to agree on where to look for the control- 
ing jurisdictional rule, the opinions as to the formulation of the rule — pre
sented by the Commission and several commentators pursuant to an analy
sis of the Articles — differ widely.

While subject matter jurisdiction has been vividly discussed both by the 
official bodies of the Common Market and amongst scholars, the notion of 
jurisdiction in personam has stirred only occassional comments and very 
little analysis.5 The position of personal jurisdiction within the legal system 
of the Common Market is unclear. The distinction upheld in American 
antitrust law between subject matter jurisdiction and personal jurisdiction 
has only a very blurred counterpart in the Common Market competition 
law. It has even been suggested that personal jurisdiction extends as far as 
jurisdiction over the subject matter, implying that the former type of juris
diction is present the moment the latter is procured; or in reality: that per
sonal jurisdiction has no independent role at all. Under these circum
stances, the purposes of this section will best be served if the disposition of 
the former chapters of the present study is modified to the extent that sub
ject matter jurisdiction is examined prior to jurisdiction in personam.

2. Subject matter jurisdiction

2.1 The controlling provisions

The jurisdictional criteria that determine the reach of the common market 
antitrust rules thus lie implicit in the substantive provisions, specifically in 
Articles 85 and 86 of the Rome Treaty. Reading the Articles in concert they 
seem, at first blush, to hold at the minimum three clauses which, at least 
potentially, have a limiting effect upon the substantive scope of the compe
tition rules. Prohibited are agreements, abuses, etc.:

a) by undertakings;
b) which, according to Article 85, have as their object or effect the preven

tion, etc. of competition within the Common Market; or — according 
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to Article 86 — abuses of a dominant position within the Common Mar
ket or in a substantial part thereof;

c) and which may affect (Article 85) — insofar as it may affect (Article 86) 
— trade between Member States.6

Whether or to what extent these clauses have the said limiting effect turns 
upon the interpretation of the terms emphasized.

2.2 Principles of interpretation

The Treaty of Rome lacks specific principles of interpretation.7 Rejecting a 
strict adherence to the letter as a method of interpretation, and rejecting 
also a method based on an inquiry into the (subjective) intention of the 
contracting parties, most legal writers in this field — and the Court of Jus
tice, it seems — have advocated the teleological approach. The foundation 
of this approach is a combination of fundamental principles regarding in
terpretation of international treaties in general: a treaty rule shall be given 
the interpretation which best conforms with the purposes of the treaty; am
biguities shall be resolved so as to give full effectiveness to the treaty 
(“principle of effectiveness”); and an international organization must be 
deemed to have those powers which are conferred upon it by necessary im
plication as being essential to the performance of its duties (“implied 
powers”).8 The point of departure should, however, always be the wording 
— read in its context — of the treaty itself.9

Applying the teleological approach to Articles 85 and 86, these provisons 
are to be interpreted in light of the facts that the Common Market was es
tablished foremostly for the purpose of economic integration, that the in
stitutions and functions of the Community are particularly moulded for 
the furthering of a such integration towards the creation of a single market 
for the benefit of business and consumers, and in light of the objective of 
“ensuring within the common market the system of a free economy, based 
on competition, in which there is freedom of individual economic planning 
and in which both production and distribution of commodities regulate 
each other entirely or predominantly in accordance with the play of free 
competition.”10 Free competition, coordination and increased integration 
towards the development of a single market, are thus the guiding interpret
ative data.
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2.3 The absence of a foreign commerce clause

In contrast to the American antitrust law, Common Market competition 
law does not contain a foreign commerce clause.11 Only interstate com
merce — trade between Member States — is protected. One may, of 
course, argue, that an unhampered and undistorted competition within the 
Common Market requires the accumulation of the two clauses. That 
would, however, be to stretch the wording of Articles 85 and 86 far beyond 
their connotations.

The absence of a foreign commerce clause indicates, for instance, that an 
agreement as to exports or imports between “undertakings” in a single 
Member State and a non-member country are not covered by Article 85, in 
so far as it does not, or may not affect trade between Member States. It 
further seems to indicate that agreements made, for instance, between 
American and Japanese enterprises dividing the world market, and for 
these purposes treating the Common Market as one unit, are similarily not 
covered; nor are boycotts of the whole market as such or monopolization 
outside the market, all under the condition that interstate trade is unaf
fected.

The likelihood of the type of agreements exemplified here not falling 
under the aegis of Articles 85 or 86, is, of course, dependent upon the in
terpretation of interstate commerce clauses, i.e., an analysis of the ques
tions what constitutes (or may constitute) an effect on trade between Mem
ber States and when does an agreement have as its object or effect the pre
vention, etc. of competition within the Common Market.

2.4 “Undertakings”

Unlike the ECSC Treaty (Article 80) the Rome Treaty does not define the 
term “undertakings”. The view has been advanced that by way of analogy 
from Article 80 in the ECSC Treaty, Articles 85 and 86 are confined to 
undertakings performing (engaged in) economic activities within the Com
mon Market.12 It can no longer, however, be doubted that “undertak
ings”, as understood in the Rome Treaty, comprehends all corporations, 
enterprises, partnerships, associations, etc., private or public, wherever 
situated. The seat of the undertaking is thus jurisdictionally irrelevant. 
This has been made abundantly clear in the case law, and the commen
tators are in accord.13
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2.5 The interstate commerce clause

With the exclusion of a foreign commerce clause and the term “undertak
ings” from the area of possible jurisdictional criteria, there remains the in
terstate commerce clause. It is here where the difficulties arise. For, which 
are the jurisdictional elements that can be extracted from the phrase “may 
affect trade between Member States and which have as their object or ef
fect the prevention, ... etc. of competition within the common market”, 
as stated in Article 85, or abuse of “dominant position within the common 
market ... in so far as it may affect trade between Member States”, as 
stated in Article 86? What does, for instance, the term “object” denote? Is 
it a substantive or jurisdictional element, or both; and what about the con
cepts “effect” and “may affect”? These issues deserve further analysis.

However, that the evil has to occur within the Common Market, what
ever that evil is seems ascertainable; thus far, there are consequently geo
graphical limitations.

In the following, the interpretations given by the Commission and the 
Court as formulated in negative clearances issued, exemptions granted 
under Article 85(3) and cases decided will be reviewed.14 In order to further 
illuminate the official views of the Commission and the Court, the doctrine 
will thereafter be consulted.

2.6 The case law

2.6.1 Bequelin Import Co. v. G.L. Import Export SA15

Facts: In March, 1967, the Belgian company Beguelin Import Co. and its 
wholly controlled French subsidiary each concluded an agreement with the 
Japanese firm Oshawa under which they were appointed exclusive distribu
tors for Belgium and France respectively for WIN gas pocket lighters. A 
similar exclusive concession was given to a German company for the terri
tory of Germany.

In 1969, G.L. Import Export SA, a French company, imported into 
France — through Germany from the named German distributor — sortie 
18.000 WIN lighters. For this the Beguelin companies brought an action 
before the Tribunal de Commerce de Nice for injunction and för däthages; 
The defendants submitted that the agreement between Oshawä arid the 
French Beguelin was void as contrary to Article 85. The case was referred 
by the French court under Article 177 in the Rome Treaty to the European 
Court of Justice (the “Court”), with respect to the application of Article 85.
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Localization of the acts: Aside from the fact that the agreement might 
have been concluded outside the Common Market — the reports do not say 
and it was probably deemed irrelevant — all other acts of interest occured 
in the Common Market, and could not be otherwise.

Jurisdictional criteria: Adhering to the submissions of the Advocate 
General16 in this respect, the Court first ruled that the fact that one of the 
undertakings (Oshawa), participating in the agreement, was situated in a 
non-member country was no obstacle to the application of Article 85, so 
long as the agreement produces its effects in the territory of the Common 
Market}1 To be incompatible with the Common Market and prohibited 
under Article 85, the Court proceeded, an agreement must be capable of 
affecting trade between Member States and have the object or effect of in
terfering with competition within the Common Market.18 Whether these 
requisites are to be regarded as merely substantive or as jurisdictional cri
teria as well, the Court did not make clear.

In judging whether the aforementioned criteria — whatever their legal 
character — are fulfilled, the Court proposed an overall evaluation of the 
agreement in light of the economic and legal context within which it was 
situated, the possible existence of similar agreements as components of a 
broader scheme and in light of the situation that would present itself in the 
absence of the agreement(s) subject to scrutiny.19

Factors determining whether trade between the Member States is notice
ably (perceptibly, “spürbar”) affected, as the Court set forth, is inter alia, 
the nature and quantity of the products involved, the position and import
ance of the grantor of the concession — as well as the concessionaire — in 
the relevant market, the existence or non-existence of a broader scheme 
and the severity of the clauses furnishing the exclusive rights, particularly 
the options left open to other commercial dealings in the same product 
through re-exports or parallell imports.20

2.6.1.1 Conclusions
From the ruling that the foreignness of one of the parties to the agreement 
is of no significance for jurisdictional purposes, so long as the agreement 
produces its effects within the common market, most writers draw the con
clusion that here, in essence, the Court laid down the principle of effects as 
a basis for jurisdiction.21

The phrase “produces its effects in the territory of the common market” 
seems too unequivocal to allow any other understanding. By implementing 
the principle of effects, however, the Court gives rise to a line of conse
quential questions, such as:
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1) Would the fact that not only one, but both, participants to the agree
ment were situated in non-member states, have warranted a different 
ruling? Thus, would the principle of effects have been applied in a case, 
for instance, where a Japanese company grants an American company 
exclusive distributorship in France?

2) What is the substance of the principle of effects? When the Court con
strued the two requisites “may affect trade between the Member States” 
and “object or effect the restriction, etc. of competition within the 
Common Market” (henceforward the “interstate commerce clause” 
and the “restriction of competition clause”), did it consider them as 
purely substantive, or jurisdictional as well? Were these requisites to be 
regarded as both substantive and jurisdictional, then the principle of ef
fects certainly is qualified, and the answer to the first question, posed 
above, would be close at hand. On the other hand, should the Court 
consider the principle of effects as a jurisdictional test independent of 
the named requisites, then the principle is given no substance at all.

3) What significance should be attached to the fact that the case was, in all 
essentials, of domestic concern? (This is so even though one of the par
ties to the agreements was Japanese and the products were manufac
tured in Japan; it should be noted, however, that the Japanese company 
was in no way directly involved in the case). Should the principle of ef
fects be limited to the facts of the case, or be afforded a more general 
application? Is not the statement of the principle of effects obiter dic
tum?22 These questions will be specifically attended to in the following 
analysis.

2.6.2 Imperial Chemical Industries Ltd. v. E.C. Commission22, 
Background and facts: In the middle of the 1960s, the Commission under
took investigations in order to establish whether the increases in the prices 
of dye-stuffs, which had occured in the Common Market since 1964, were 
imposed by common agreement between the enterprises concerned. Having 
traced a pattern of uniform price increases in three instances (1964, 1965, 
1967), the Commission instituted proceedings in 1967, ex officio, against a 
number of undertakings which were believed to have participated in a con
certed practise of price-fixing in relation to dye-stuffs. In 1969 the Com
mission decided to impose fines, amounting to 50.000 units of account, on 
several undertakings situated both in the Community and in non-member 
countries, for infringement of Article 85(1). Most of these undertakings 
lodged an appeal with the Court of Justice.

The procedure was characterized as administrative.2*
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Process of localization: All the price-increases took place within the 
Common Market, and consequently concerned dye-stuffs sold within that 
market. Prior to the last (1967) increase, a meeting was held in Basle, 
Switzerland, at which most of the undertakings were represented. The de
cisions to increase prices adopted by the corporations from the non-mem- 
ber countries — one British and three Swiss — were carried out by their 
subsidiaries within the Common Market. The products sold by the subsidi
aries were supplied by the manufacturers now referred to — located out
side the Common Market — under c.i.f. contracts.25

Jurisdictional criteria: The Commission, following the dicta in the 
Beguelin case, applied the principle of effects, declaring swiftly that Article 
85(1) covers all restrictions which produce, within the Common Market, 
the effects covered by that Article and that the seat of the undertaking is 
immaterial.26 In arguing before the Court of Justice, however, the Com
mission invoked two alternative sets of criteria: 1) The Commission justi
fied jurisdiction primarily on the ground that the foreign producers had 
performed anticompetitive acts within the Common Market through their 
subsidiaries there. Hereby the Commission advanced the theory of enter
prise entity (economic unity). 2) Only secondarily did the Commission base 
jurisdiction upon the principle of effects.27

The Advocate General supported only the Commission’s second alterna
tive — the principle of effects — and presented ample submissions as to the 
conditions and limits of that principle with due regard to principles of pub
lic international law.28

According to the Advocate General the principle of effects subsumed 
four cumulative conditions:29

1) The agreement or concerted practise must cause a direct and immediate 
restriction on competition within the Common Market. Agreements 
having an effect only at the second degree, or via economic mechanisms 
themselves operating abroad, are consequently outside the scope of 
Article 85.

2) The effect must be reasonably foreseeable, without necessary being in
tentional.

3) The effect must be substantial.
4) The effect must be one of the constituent elements of the infringement.

These conditions, the Advocate General submitted, were met in the present 
case:30 the linear and uniform increases in the prices, practised by the 
undertakings concerned, were directly and immediately applicable in the 
Common Market. The effect was the distortion of competition there.
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Furthermore, the effect was foreseeable (even intended, deliberate) the 
result of a concerted effort, and it was substantial by reason of the amount 
of the increases, the fact that the whole of the dye-stuffs was involved and 
the fact that the producers controlled four-fifths of the dye-stuffs market.

Finally, the effect was a constituent element of the prohibited restraint in 
Article 85(1).

The Court, however, seemed to wholly disregard the principle of effects 
as outlined by the Advocate General. Instead it based jurisdiction over the 
foreign parties on the theory of enterprise entity, with the following intro
duction: “In a case of concerted practice, it is first necessary to ascertain 
whether the behaviour of the applicant manifested itself in the Common 
Market. It follows from what has been said that the increases in question 
took effect in the Common Market and concerned competition between 
manufacturers operating therein. Hence, the actions for which the fine in 
question has been imposed constitute practises carried on directly within 
the Common Market.”31

Invoking the theory of enterprise entity, the Court concluded that the 
foreign producers had acted through their subsidiaries in the Common 
Market or, stated differently, that the conduct of the subsidiaries was im
puted to the companies. This was true, particularly since the subsidiaries 
did not enjoy real autonomy but simply carried out the instructions of their 
parents.32 Thus, as expressed by the Court itself: “[J]urisdiction is not 
based merely on the effects of actions committed outside the Community, 
but on activities attributable to the claimant within the Common Market 
area.”33

Remedy: The amount of fines imposed by the Commission — 50.000 
units of account — was found adequate.34

2.6.2.1 Conclusions
The terse anti unexpounded decision laid down by the Commission does 
not provide much substance.35 It seems that the only certain conclusion one 
can draw from the decision, is that if the Commission applied a jurisdic
tional rule, this rule lies implicit in Article 85(1). Any other conclusion 
would only be pure guesswork, especially in light of the fact that the Com
mission — before the Court — altered its jurisdictional approach. The jur
isdictional rule of the Court seems, at least ostensibly, more tangible: re
strictive practices carried out directly within the Common Market are 
covered. One cannot doubt that the Court, by restrictive practices, referred 
to such concerted practices — the concerted increase of prices — which had 
the effect (or object) of preventing competition within the Common Mar- 
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ket and affecting trade between Member States. Before it reached the juris
dictional issue, namely, the Court had already discussed the effect of the 
concerted practices on competition and trade.36 For jurisdictional pur
poses, however, the Court seemingly argued, it does not suffice that con
certed practices generate those effects; the concerted practices as such, the 
carrying out of the price increase in concert, must have taken place within 
the Common Market.37 Assuming, arguendo, that the non-resident pro
ducers had distributed their dye-stuffs through independent dealers within 
the Common Market, would a concerted increase of prices among the pro
ducers be characterized as practices carried out within the Common Mar
ket? It does not seem so. One of the arguments presented by I.C.I. was that 
it did not act within the Common Market, it merely supplied dye-stuffs 
under c.i.f. contracts to its subsidiary.38 And the Court responded: I.C.I. 
controlled its subsidiary fully, and thus indeed itself, through its subsidi
ary, carried out concerted practices within the Common Market.39 Without 
control, one might assume, there would have been no jurisdiction under 
this specific approach. Or take the following example: three non-resident 
competing undertakings, from Canada, the United States and Japan re
spectively, who distribute their goods to the Common Market through in
dependent dealers therein, all agree to uniformly increase prices 20%, with 
the effect that the dealers are forced to carry through increases more or less 
corresponding to that of their suppliers. It the price-agreement carried out 
within the Common Market? The answer, again, is apparently no.

But let us proceed further: Assume that the non-resident undertakings in 
the foregoing example, not only agree to uniformly raise prices, but also to 
make agreements with their dealers with respect to the prices — so-called 
resale price maintenance agreements — and in this way implement the 
price-increase within the Common Market. Are the foreign undertakings 
carrying out anticompetitive acts within the Community on account of the 
resale price maintenance agreements eventually concluded? Only, it would 
seem, if the resident dealers are regarded as impersonations of the non-resi
dent producers, by virtue of the agreements. The legal situation here, how
ever, is far from clear.

How did the Court define the act that took place within the Common 
Market in the instant base? It is obvious that the making of an agreement 
— the concluding or signing of a contract — was non-essential. The orders 
given by a parent company (at least once) through telex messages, deter
mining, in a manner binding on its subsidiary the prices and other con
ditions of sale which if was obliged to impose in relation to its customers, 
were essential only for the purpose of proving that the parent and its sub
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sidiary formed a single unit. The essential act was rather, as has been indi
cated above, the increase of the sales-prices in concert with others. And this 
was done by the non-resident undertakings within the Common Market. 
Or to use the shooting-over-the-border allegory: LC.L was standing with 
one foot in the Common Market and the other in Great Britain, shooting a 
man in the Common Market.40 Meessen would disagree. Employing the 
same allegory, Meessen would suggest that LC.L pulled the trigger — by 
dispatching the orders — and that the effects of that act occurred in the 
Common Market.41 The essential acts, he claims, took place outside the 
Common Market. Even the concerted practice was, in his view, foreign. 
Moreover, he finds that this was the view of the Court. In reality, Meessen 
concludes, the Court, contrary to its original intentions, based its jurisdic
tion entirely on the principle of effects.42

To criticize the Court for its reasoning, is one thing, to construe the 
opinion as it is, is quite another.43 Meessen’s analysis is, in this part at least 
strictly interpretative. How is it possible then to extract a principle of ef
fects from the decision of the Court? The submission is, it is not possible. 
What Meessen overlooks is that, in the view of the Court, it was LC.L who 
carried out the concerted practice within the Common Market.44 This is 
recognized by Mann and Steindorff, and they, therefore, take that circum
stance as a basis for criticism.45 Haymann, on the other hand, takes the fol
lowing excerpt from the decision as an argument for the theory that the 
Court applied both the place of conduct rule and the principle of effects in 
order to establish jurisdiction:46 “[J]urisdiction is not based merely on the 
effects of actions committed outside the Community, but on activities at
tributable to the claimant within the Common Market area.”47 The passage 
must be read in connection with the contention by LC.L that the Com
mission had no jurisdiction to impose fines upon it merely because of the 
effects produced in the Common Market by acts it may have committed 
outside the Community.48 In light of this contention and of the whole 
reasoning of the Court, one finds it hard to concur with Haymann. True, 
the passage quoted, is somewhat misleading and may easily be misunder
stood. What Haymann reads is “[JJurisdiction is based, not merely on the 
effects ..., but also on activities ...”. The distinction is slight, but vital.

The principle of effect is thus not invoked in combination with the place 
of conduct rule as a ground for jurisdiction. On the other hand, however, it 
is not expressly rejected by the Court as inapplicable in general terms. The 
Court avoids taking a definite position in this respect.49 Although the 
Court had an excellent opportunity to invoke the principle of effects, it 
found the place of conduct rule more appropriate. Hence, what we know is 
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that the Court did not apply the principle of effects in casu; on the applica
bility of the principle in general, it gave no opinion.50

Finally, there are the most intricate questions: What exactly was the 
ramification of the jurisdictional test actually applied, and what were its 
implications? There are at least two alternatives: 1) Jurisdiction was 
founded upon solely the fact that the non-resident undertakings carried out 
anticompetitive acts directly within the Community; or 2) Jurisdiction was 
founded upon the fact that the non-resident undertakings carried out anti
competitive acts within the Community, the effect or object of which was 
the prevention, etc. of competition within the Community and which may 
affect trade between Member States. Are the requisites “prevention of 
competition” and “affect the trade between Member States” merely sub
stantive requisites, or jurisdictional as well? The requisites are not dis
cussed under the title “On the Jurisdiction of the Commission”. To con
clude from that factor that the requisites are not jurisdictional would be 
too formalistic. This area of questions will be left open for the moment but 
will be discussed further subsequent to the analysis of the case law.51

2.6.3 Commercial Solvents Corp. v. Commission of the European Com
munities2

Background and facts: Early in 1970, Commercial Solvents Corp. (CSC), 
an American undertaking in the chemicals business, decided that it would 
no longer supply nitropropane and aminobutanol (products used in the 
manufacture of an anti-tuberculosis drug) to the Common Market. Later 
the same year its Italian subsidiary Institute Chemioterapico Italiano SpA 
(Institute), acting as reseller until the abovementioned decision, received an 
order for aminobutanol from Laboratio Chemico Farmaceutico Giorgio 
Zoja (Zoja), and by reason thereof requested CSC to supply the product 
for resale to Zoja. CSC replied that none was available.

Zoja applied to the Commission for the institution of proceedings 
against CSC and Instituto. On Dec. 14, 1972, the Commission adopted a 
decision which implied that CSC had abused its dominant position within 
the Community according to Article 86 and required CSC and Instituto to 
supply the relevant products and submit proposals for the subsequent 
supply to Zoja (all under penalty of a fine of 1.000 units of account per day 
of delay), and imposed a fine of 200.000 units of account.53

The procedures were characterized as administrative.54
Process of localization: The refusal to sell by CSC, through Instituto, 

occurred within the Common Market.
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Jurisdictional criteria: On account of the fact that the refusal to sell oc
curred within the Community, jurisdiction was sustained. CSC had the 
power to control Institute and exercised its control in fact at least with re
spect to Instituto’s relations with Zoja. Therefore, the Commission, as well 
as the Court, argued that there was no ground for distinguishing between 
the will and acts of CSC and those of Institute.55 Regarding the relations 
with Zoja, CSC and Institute thus constituted one economic unity. To sup
port that conclusion the Commission and the Court pointed at several fac
tors, such as: CSC held 51 per cent of Instituto’s share capital; half of the 
members of Instituto’s Board of Directors were high-ranking executives of 
CSC, one of them being the Chairman with a casting vote; half of the 
members of Instituto’s Executive Committee were nominees of CSC; CSC 
imposed on its distributors, including Institute, a resale and an export pro
hibition on the products in question; and CSC must have controlled Insti
tuto’s unsuccessful merger negotiations in 1968 and 1969 with Zoja.56

These factors, together with several others, fulfilled the two criteria for 
economic unity formulated by the Commission and, it may be assumed, ac
knowledged by the Court:

1) The existence of power of control, e.g., by the holding of the majority 
of capital; and

2) The actual exercise of that power in the particular case.57

Subsidiarily the Commission invoked the principle of effects: “[T]he con
duct of CSC in question produces effects in the territory of the Common 
Market which are direct and immediate, reasonably foreseeable and sub
stantial.”58 The principle was scarcely commented upon by the Advocate 
General,59 and passed over in silence by the Court.

Vigorously argued, instead, was whether interstate trade was affected by 
the alleged abuse. CSC and Institute attempted to demonstrate that, since 
Zojas 90 per cent of production was exported outside the Common Mar
ket, the world market was primarily affected — the Common Market, 
however, only to a very limited extent. The sales outlets of Zoja in the 
Common Market, they argued, were further reduced by the fact that, in 
many Member States, Zoja was blocked by the patents of other companies, 
and finally, there was in practice no market for anti-tuberculosis drugs in 
the Common Market, since the disease was virtually eradicated therein.60

The Court’s decision on this point deserves to be quoted in its full length:

“This expression (‘in so far as it may affect trade between Member States’) 
is intended to define the sphere of application of Community rules in re
lation to national laws. It cannot therefore be interpreted as limiting the 
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field of application of the prohibition which it contains to industrial and 
commercial activities supplying the Member States.

The prohibitions of Articles 85 and 86 must in fact be interpreted and ap
plied in the light of Article 3(f) of the Treaty, which provides that the ac
tivities of the Community shall include the institution of a system ensuring 
that competition in the Common Market is not distorted, and Article 2 of 
the Treaty, which gives the Community the task of promoting ‘throughout 
the Community harmonious development of economic activities’. By pro
hibiting the abuse of a dominant position within the market in so far as it 
may affect trade between Member States, Article 86 therefore covers abuse 
which may directly prejudice consumers as well as abuse which indirectly 
prejudices them by impairing the effective competitive structure as envis
aged by Article 3(f) of the Treaty.

The Community authorities must therefore consider all the consequences 
of the conduct complained of for the competitive structure in the Common 
Market without distinguishing between production intended for sale within 
the market and that intended for export. When an undertaking in a domi
nant position with the Common Market abuses its position in such a way 
that a competitor in the Common Market is likely to be eliminated, it does 
not matter whether the conduct relates to the latter’s exports or its trade 
within the Common Market, once it has been established that this elimin
ation will have repercussions on the competitive structure within the Com
mon Market.

Moreover, the Court added, the very fact that Zoja did export to other 
Member States — which the Commission succeeded in showing — indi
cates that interstate trade may be affected.62

Remedy: The fine imposed by the Commission was reduced to 100.000 
units of account.63

2.6.3.1 Conclusions
As in the DyestuffsM and the Continental Can65 cases, the theory of enter
prise entity (economic unity) was the foundation upon which jurisdiction 
was built, and as in these cases, the principle of effects was avoided.

Yet unsettled, it seems, is the question of what the jurisdictional test is 
composed of and, in particular, whether the “may affect trade between the 
Member States’’ requisite is a jurisdictional element. The quoted section 
above, especially the emphasized lines, seems to intimate that interstate 
trade, for jurisdictional purposes (probably for substantive as well), does 
not necessarily have to be affected. And Harding concludes with regard 
hereto, that the interstate requisite as a jurisdictional criterion is “virtually 
extinguished” from the Article 86 arena — “an undoubted extension of 
Community jurisdiction which would enable the Commission to grapple 
with practices whose implications go beyond the simple flow of goods be
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tween member states.”66
Prior to the Commercial Solvents décision the opinion of the commen

tators was almost unanimous: The interstate trade requisite is a jurisdictional 
element67 (hereby nothing is said as to the view after the decision). Does the 
Court’s decision thus represent a breaking-point? By its ambiguous langu
age, the Court left the field open for various constructions. Before ap
proaching the problem further, however, a few more cases will be analyzed.68

2.6.4 United Brands Co. and United Brands Continentaal B.V. v. Com
mission of the European Communities69

Background and facts: United Brands Co. (“UBC”), a major American 
undertaking in the banana business, was, in a decision adopted by the 
Commission Dec. 17, 1975, found to have been engaged in an abuse of a 
dominant position within the Common Market (Article 86) in that it, inter 
alia, had required its distributors within the Community to refrain from re
selling their bananas while still green, differentiated prices for its distribu
tors, and in that it had refused to sell bananas to a Danish reseller.

UBC operated in the Community through a very solidly constructed dis
tribution network coordinated by three wholly owned subsidiaries in the 
Netherlands (United Brands Continentaal), the United Kingdom and Italy 
respectively.

The proceedings were administrative. (A fine of one million units of ac
count was imposed by the Commission on UBC.)

Process of localization: All relevant acts were localized to the Common 
Market.

Jurisdictional criteria: UBC had acted — abused its dominant position 
— within the Common Market, since UBC together with its subsidiaries 
(the one in the Netherlands in particular), which possessed no real auton
omy, formed a single economic unit. Thus ruled the Commission, and the 
matter was not discussed further in the Court.70

Again, however, the interstate trade requisite was brought to the fore. 
UBC argued that the refusal to sell to the Danish reseller (Th. Olesen) did 
not have an appreciable effect on trade between Member States, since the 
bananas only passed through Germany ex Hamburg and ex Bremerhafen. 
These transactions therefore did not constitute intra-Community trade, but 
in fact trade between Denmark and the third countries from which the ba
nanas were shipped. The mere transit of products from third countries in 
the Community would not be enough to constitute intra-Community trade, 
UBC concluded.71
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In much the same way as in the Commercial Solvents case, the Court 
proclaimed: “[I]f the occupier of a dominant position, established in the 
common market, aims at eliminating a competitor who is also established 
in the Common Market, it is immaterial whether this behaviour relates to 
trade between Member States once it has been shown that such elimination 
will have repercussions on the patterns of competition in the Common 
Market.”72 Directly attached hereto was the consideration: “Consequently 
the refusal to supply a long standing regular customer who buys with a 
view to reselling in another Member State has an influence on the normal 
movement of trade and an appreciable effect on trade between Member 
States.”73 Article 86 was therefore held applicable.

Remedy: The fines were reduced to 850.000 units of account.74

2.6.4.1 Conclusions
Here, as in the former cases,75 the theory of enterprise entity (economic 
unity) was invoked and the principle of effects left aside. And here, as in 
the Commercial Solvents case,76 the Court’s position as regards the role of 
the interstate trade concept was expressed equivocally. A seemingly im
portant factor, though, is the potential competitiveness of the corporation 
against which the refusal to sell is directed, in particular the potentiality of 
the corporation to expand over the borders.77

2.6.5 Hugin Kassaregister AB and Hugin Cash Registers Ltd. v. Com
mission of the European Communities™

Background and facts: Hugin Kassaregister AB (Hugin AB), a major 
Swedish manufacturer of cash registers dealing in the Common Market 
through wholly owned subsidiaries — including Hugin Cash Registers Ltd. 
(Hugin UK) in London — and independent distributors, was, together with 
Hugin UK, by a decision of the Commission of Dec. 8, 1977, found to have 
infringed Article 86 by refusing to supply spare parts for Hugin cash regis
ters to Liptons Cash Registers and Business Equipment Ltd. (Lipton) in the 
United Kingdom from 1973 onwards, and by prohibiting its subsidiaries 
and distributors within the Common Market from selling such spare parts 
outside its distribution network.

A fine of 50.000 units of account and a periodic penalty of 1000 units of 
account for each day of delay was imposed.

The proceedings were administrative.
Process of localization: All relevant acts were localized to the Common 

Market.
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Jurisdictional criteria: Again, the theory of enterprise entity (economic 
unity) was held controlling — Hugin AB and its subsidiaries, in particular 
Hugin UK, constituted a unity; any acts committed by the subsidiary 
within the Common Market were also committed by Hugin AB. (The prin
ciple of effects was not mentioned).79 Again, the interstate trade requisite 
was an issue of great controversy.80 Before seeking to establish whether 
Hugin’s conduct in the market was an abuse of its dominant position,81 the 
Court examined whether the conduct was such that it may affect trade be
tween Member States. The purpose of that condition, the Court explained, 
is to define, within the framework of competition law, the boundary be
tween the areas respectively covered by Community law and the law of the 
Member States. While Community law covers any practice capable of con
stituting a threat to freedom of trade between Member States in a manner 
which might harm the attainment of the objectives of a single market in the 
Community, in particular by partitioning and conserving the national mar
kets or by affecting the structure of competition within the common mar
ket, the national legal orders govern conduct, the effects of which are con
fined to the territory of a single Member State. For the purposes of apply
ing the interstate trade requisite, the Court made a distinction between 1) 
effects on Lipton’s commercial activities, and 2) effects on trade in spare 
parts in general, of the conduct, in the latter case, especially with respect to 
the re-export obstacles.
1) In view of the type of activities involved (the provision of services relat

ing to cash registers), the limited area in which the activities took place 
(the London region) and the whole structure of the market in which Lip
ton was a part, interstate trade was not likely to be affected, neither ac
tually nor potentially, the Court concluded.

2) As regards the re-export obstacles and their effects on interstate trade, 
the Court analyzed whether such trade would have existed in the ab
sence of the refusal to sell by Hugin. It would not, the Court inferred. In 
the absence of the refusal, Lipton would have bought the spare parts 
from Hugin UK or Hugin AB, and not from any of the distributors in 
the other Member States, in particular since the spare parts — due to 
their insignificant value — were not such as to constitute a commodity 
of commercial interest, and, secondly, because it would not have been 
economically advantageous.82 In the absence of the refusal there would 
thus exist no normal pattern of trade between the Member States in 
spare parts, whether actual or potential. Therefore, Hugin’s conduct 
was not capable of affecting interstate trade; it did not have the effect of 
diverting the movement of goods from their normal channels.
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2.6.5.1 Conclusions
While the question marks with respect to the Commercial Solvent^3 and 
the United Brandi decisions are not wholly straightened out as far as the 
applicability of the interstate trade requisite is concerned, the Hugin case 
makes it singularly clear that the “may affect trade between Member 
States” passage is an independent requisite, at least for the purposes of 
substantive law. Whether it is a jurisdictional criterion as well, cannot be 
deduced from that fact alone.

2.6.6 Europemballage Corp, and Continental Can Co. Inc. v. Commission 
of the European Communities^

Background and facts: Continental Can Co. Inc. of New York, at the time 
of the proceedings the world’s number one producer of, inter alia, metal 
packages, acquired an 85,8 per cent holding in the German firm Schmal- 
bach-Lubeca-Werke AG of Brunswick (Schmalbach) in 1969. In 1970 it 
formed a company, Europemballage Corp., in Delaware, which opened an 
office in New York and in Brussels, and a few weeks later it acquired 91,07 
per cent of the shares in a Dutch company, Thomassen & Drijver-Verblifa 
(Thomassen). The following day the Commission instituted proceedings 
against Continental Can and Europemballage and on Dec. 9, 1971, the 
Commission decided that Continental Can had abused its dominant pos
ition in the Common Market (held through the German firm Schmalbach) 
by the purchase made by Europemballage of the Dutch undertaking 
Thomassen, and ordered Continental Can to submit a scheme for divesti
ture (Article 86).86

The proceedings were administrative.87
Process of localization: The abuse, if there was one, was localized to the 

Community area.
Jurisdictional criteria: In lengthy submissions, Continental Can (and 

Europemballage) maintained that the conduct of Europemballage was not 
attributable to Continental Can, and that, according to principles of public 
international law, Continental Can — being located outside the Com
munity — was not subject to the jurisdiction of the Commission.88

Since Europemballage is a subsidiary of Continental Can, the Court re
butted, which has no option to determine its market behaviour auton
omously, but mainly follows the instructions of its parent, the conduct of 
Europemballage can be imputed to the parent company, in spite of the sub
sidiary’s independent legal personality. The purchase of Thomassen was 
consequently attributed to Continental Can. The fact that Continental Can 
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had no seat in the Community was insufficient to remove it from the juris
diction of Community competition law.89 Hence, the theory of enterprise 
entity (economic unity) once again constituted the jurisdictional basis.

Remedy: The decision and order of the Commission was annulled on 
other grounds.90

2.6.7 Hoffmann-La Roche & Co. AG v. Commission of the European 
Communities^

Background and facts: The Swiss company Hoffman-La Roche and Com
pany AG (Roche), the world’s largest manufacturer of bulk vitamins, was 
by a decision of the Commission of June 9, 1976, found to have infringed 
Article 86, firstly, by concluding agreements containing obligations upon 
purchasers in six Member States to buy all or most of their requirements 
exclusively or in preference from Hoffmann-La Roche, and, secondly, by 
granting fidelity rebates offering these purchasers an incentive to buy ex
clusively from Hoffmann-La Roche. (Abuse of dominant position).92 
Roche was enjoined to terminate the infringement.

A fine of 300.000 units of account was imposed.
The proceedings were administrative.
Process of localization: All acts of relevance were localized to the Com

mon Market.
Jurisdictional criteria: The Commission very laconically noted that 

Roche had its registered office outside the Common Market but had nu
merous subsidiaries within the Market, thereby advocating the applica
bility of the theory of enterprise entity (economic unity).93 The matter was 
not in controversy.

As far as the “trade between Member States” requisite was concerned, 
the Court by and large repeated the statements of principle made in Com
mercial Solvents,94 with one crucial elucidation, however. The issue now, 
as formulated by the Court, was whether there was an effect on compe
tition and trade between Member States. The Court first analyzed the ef
fect on competition, and was able to establish such. Thereafter it examined 
the effect on trade. The agreements, the Court found, enabled Roche to 
maintain the partitioning of markets within the Common Market, making 
it possible for it to differentiate prices.

The conduct of Roche therefore, the Court concluded, was capable of 
both affecting competition and affecting trade between Member States.95

Remedy: The fines were reduced to 200.000 units of account.96
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2.6.7.1 Conclusion
By requiring both an effect on competition within the Common Market 
and trade between Member States, the Court seems to have removed the 
doubts that its ruling in Commercial Solvent^1 gave rise to, namely 
whether the “affect the trade between the Member States” clause in 
Articles 85 and 86 was an independent requisite at all. The decision in the 
Hoffman-La Roche case clearly suggest that it is. Whether it simul
taneously is a jurisdictional criterion, however, the decision does not indi
cate. Jurisdiction was foremostly based on conduct within the Common 
Market by the non-resident undertaking through its subsidiaries; together 
the parent and the subsidiaries constituted an enterprise entity.

2.7 General conclusions

With the exception of certain dicta and indications in the case law of the 
European Court of Justice, the principle of effects has not yet been upheld 
by the Court.98 Thus far, the Court has chosen to apply the doctrine of 
economic unity.99 This does not, of course, exclude the possibility that the 
Court will adopt (or even implicitly has adopted) the principle of effects. It 
is clear, namely, that the Court has so far not rejected the principle: with 
the exception of some dicta that may be construed in favour of the prin
ciple, the Court has — consciously or not — avoided giving an opinion on 
its applicability. As a natural result, one cannot by merely studying the case 
law draw any conclusions as to the elements of a possible effects-principle. 
Resort must be had to other sources: the view of the Commission and the 
opinions presented by the commentators.

2.8 The standpoint of the Commission

As has been indicated in the preceding analysis of the case law of the 
Court, the Commission has repeatedly applied, and argued for the appli
cation of the principle of effects. Already in its first decision under the 
competition rules of the Common Market, Grosfillex/Fillistorfj00 the 
Commission, it seems, partly relied on the principle. Here, a negative clear
ance was granted with respect to an agreement prohibiting the Swiss com
pany Fillistorf, the exclusive distributor of the French manufacturer Gros- 
fillex, from competing with the latter within the Common Market. The 
Commission seems to have assumed that it had subject matter jurisdiction; 
the issue was not discussed.

In obiter dictum in the Bendix /Mertens & Straetm decision, also involv- 
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ing a negative clearance with respect to an agreement between the Ameri
can company Bendix and the Belgian distributor Mertens & Straet, the 
Commission noted the jurisdictional problem. The fact that the manufac
turer is located outside the Common Market, the Commission concluded, 
does not as such prevent the application of Article 85 of the Rome Treaty, 
when the agreements have effects within the Common Market.

In numerous subsequent decisions (mostly negative clearances), the 
Commission has assumed jurisdiction without explicit discussion on the 
matter, even though the cases have involved foreign elements.102

In arguing before the Court in the Dyestuffs case (ICI v. Commission), 
the Commission made its standpoint clear:

“[S]hould it be the case ... that the conduct of the applicant company 
took place wholly outside the Community, the jurisdiction of the Com
munity is justified by reason of the economic effects that this conduct has 
produced in the Common Market and of the resultant disruption of the 
public policy of the Community as regards competition law. To reach this 
result it is enough to make a prudent application of the doctrine of econ
omic effects, taking into account the extent of the direct economic effects 
resulting from the conduct of the applicant, and in particular the successive 
price increases in the Common Market. In the present case this result is in 
accordance with the principles laid down by the International Court of Jus
tice in the Lotus case. This conclusion also accords with the previous prac
tice of the Commission, as appears from its decisions in the cases of Gros- 
fillex (JO 1964, p. 915), Bendix (JO 1964, p. 1426), Vitapro (JO 1964, p. 
2287), Transocean (JO 1967, No 163, p. 10) and European Machine Tool 
Exhibition (JO 1969, No L 69, p. 13).”103

The Commission’s position was repeated in an opinion published in Octo
ber 1972 regarding imports of Japanese products into the Common Mar
ket104 and further implemented in the Franco-Japanese Ballbearings and 
Franco-Taiwanese Mushroom Packers decisions.105 In the Sixth Report on 
Competition Policy, published in 1977, the Commission restated its view 
concluding that the Community authorities “can act against restrictions of 
competition whose effects are felt within the territory under their jurisdic= 
tion, even if the companies involved are located and doing business outsidé 
that territory, are of foreign nationality, have no link with that territory 
and are acting under an agreement governed by foreign law.”106 In two re
cent decisions — The Community v. Members of the Genuihe Vegetable 
Parchment Association and The Community v. Associated Lead Manufac
turers Ltd.,'^ subject matter jurisdiction was again based on the principle 
of effects.108

Thus, the Commission has taken an unequivocal view on the applica
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bility of the principle of effects. The elements of that principle have been 
elaborated upon primarily in submissions and arguments to the European 
Court of Justice. In the Dyestuffs case the Commission argued that the 
principle of effects as construed in the American case law and especially in 
the Alcoa case, was far too broad.109 A state’s jurisdiction, the Commission 
pointed out, cannot rest on “some vague and indirect” relationship be
tween the anticompetitive conduct and that state’s economy. On the other 
hand, the Commission continued, it cannot be required that the connection 
between the foreign conduct and its effects within the Common Market is 
too strong so as to be comparable, the Commission seemed to have 
reasoned, with the shot across the border. The Commission therefore 
looked for a compromise, which it found in the criterion direct effects in 
combination with a principle concerning the protection of essential inte
rests — the interests in maintaining the economic structure of the state and 
in allowing the instruments of that economy the freedom to act.110 This 
construction of the principle of effects the Commission added, is not 
broader than the effects-principle advanced in Section 18 of the Restate
ment (2d) of Foreign Relations Law.111 Section 18 was also, as we have 
seen, the basis of Advocate-General Mayras’ understanding of the effects- 
principle in the same case: direct, immediate, reasonably foreseeable and 
substantial effects on competition within the Common Market.112 This ef
fects formula advanced by Advocate-General Mayras was later adopted by 
the Commission in the Commercial Solvents case.113 Thus for the Com
mission, it seems that Section 18 of the Restatement of Foreign Relations 
Law, as interpreted by Advocate-General Mayras in the Dyestuffs case, is 
guiding as regards the basis of jurisdiction: Jurisdiction may be assumed 
when the foreign conduct by foreign enterprises have direct, immediate, 
reasonably foreseeable and substantial effects within the Common Mar
ket.114 This jurisdictional test, the Commission’s suggestion seems to be, is 
applicable to foreign enterprises only, that is, enterprises incorporated and 
seated outside the Common Market — as regards enterprises incorporated 
and seated within the Common Market, the substantive provisions of the 
Common Market competition law apply directly. Moreover, the jurisdic
tional test is required by international law. Articles 85 and 86 are conse
quently applicable to foreign enterprises, not acting through agents within 
the Common Market, under the double condition that first, the jurisdic
tional test is met, and second, that the substantive requisites of these pro
visions are fulfilled.

In examining the jurisdictional test — the effects formula — more 
closely in light of Advocate-General Mayras’ opinion in the Dyestuffs 
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cases, one finds that the element “direct and immediate’’ concerns the 
causal relationship between the conduct and the effects — the agreement or 
other conduct must be directly applicable within the Common Market."5 
This element thus has a quantitative character. ‘ ‘Reasonable foreseeability”, 
further, is an objective standard, i.e., requires no proof of a subjective in
tent. “Substantiality”, finally, implies quantity: in the Dyestuffs case this 
requisite was met, according to the Advocate-General, because of the rate 
of the price increases agreed upon, because the increases applied to dye
stuffs as a whole and because of the fact the enterprises in question con
trolled four-fifths of the dyestuffs market.

However, many questions remain unanswered. Is there, for instance, a 
minimum for “substantiality”, and if so, what is that minimum? What is, 
further, “reasonable foreseeability”? Still, the most troublesome question 
is, effects on what? While Advocate-General Mayras seems to suggest that 
the foreign conduct shall have effects on the competition within the Com
mon Market,116 the Commission speaks merely of “economic effects” or 
of “effects”, without more, within the Common Market.117 Particularly 
unclear is whether the jurisdictional test encompasses the requisite that the 
anticompetitive conduct effects, or may affect, the trade between Member 
States, in other words, whether the interstate commerce clause is a jurisdic
tional element. This question will have a central position when we now pro
ceed to examine some opinions advanced in the literature.

2.9 The views of some commentators

There is a general consensus among legal writers that subject matter juris
diction rests on the principle of effects, that the competition rules of the 
Rome Treaty are applicable to anticompetitive conduct that has effects 
within the Common Market irrespective of the seat of the enterprise behind 
the conduct.118 Most writers also agree that the interstate commerce clause 
is a jurisdictional element, that the principle of effects is qualified by the 
interstate commerce clause.119 The reasoning of Homburger and Jenny is 
probably representative:120 the conduct by foreign enterprises must have 
anticompetitive effects within the Common Market. This implies that com
petition within the Common Market, including the trade between Member 
States, must somehow be affected. As a matter of substantive law, the re
quired effects are present when a particular conduct — agreement or abuse 
of dominant position — has as its object or effect the prevention, restric
tion or distortion of the freedom of any other enterprise (or person) within 
the Common Market to make contracts, to decide the content of the con
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tracts or to choose the persons with whom to make contracts; and when the 
particular conduct, in addition, is susceptible of affecting trade between 
Member States.

Since the jurisdictional rule is “hidden” in the substantive provisions, 
Homburger and Jenny proceed to examine each substantive requisite sep
arately. Articles 85 and 86 are not only substantive rules, laying down the 
requisites for illegal conduct, they reason,121 but they are also jurisdictional 
rules determining the scope of the law, including the question whether, and 
under what circumstances, the Common Market competition law is appli
cable to foreign anticompetitive conduct. Having defined such basic con
cepts as “undertaking”, “agreement”, “concerted practice”, “decision”, 
“dominant position”, “abuse”, “trade”, etc., Homburger and Jenny 
continue to analyze the requisites “object or effect the prevention, restric
tion or distortion of competition within the common market” and “may 
affect trade between Member States”. They emphasize that these two 
requisites must be read in concert, since the latter requisite qualifies the 
former. “Effect” on competition, they find, denotes an actual effect, 
whereas the “object” to prevent, etc. competition implies a subjective in
tent, an intent to prevent, etc. competition.122 From the standpoint of sub
stantive law, both situations are covered. “May” affect may denote either 
that the conduct objectively seen, directly or indirectly, may have effects 
on interstate trade, or that the conduct by virtue of its nature and objects 
may produce such effects.123 “Affect”, finally, must be understood in a 
neutral sense, Homburger and Jenny seem to conclude: the concept simply 
entails a requirement that the conduct is capable of bringing about an alter
ation of the natural flow of trade between Member States.

For jurisdictional purposes however, i.e., when it comes to determining 
whether jurisdiction exists with respect to foreign enterprises, some re
straint is required; the substantive requisites are moderated for jurisdic
tional purposes. Homburger and Jenny consequently suggest that the com
petition rules of the Treaty of Rome shall apply to the conduct of foreign 
enterprises only where it actually prevents, restricts or distorts competition 
within the Common Market, and when the probability that the conduct 
will substantially affect trade between Member States is considerable}14 
The jurisdictional rule suggested here is thus somewhat narrower in scope 
than the substantive rule.

Haymann ’s extensive analysis rests on a similar reasoning and leads to 
comparable results. Reaching the conclusion that the applicability of the 
Common Market competition law to the conduct of foreign enterprises is 
qualified by the interstate commerce clause, Haymann proceeds to examine 
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that clause more closely in light of the practice of the Commission and the 
Court, and in light of the object of the competition rules and the Treaty of 
Rome as such.125 The jurisdictional rule subsequently formulated, based on 
the findings on substantive law — especially on what constitutes prohibited 
effects — but modified for jurisdictional purposes, is: the competition 
rules are applicable to any conduct by enterprises that actually and directly 
affects competition within the Common Market by restricting or removing 
the freedom of choice and action of the other enterprises within the rel
evant market in interstate commerce.126 Excluded hereby is conduct having 
merely potential effects, as is conduct with indirect effects. Whether the ef
fects are substantial or not, Haymann claims, is immaterial, as are the 
nationality of the enterprise and questions as to the intent or foreseeability 
of the person performing the anticompetitive act.127

Not covered by the competition rules are according to Haymann, for in
stance, the indirect effect on the Common Market produced by agreements 
between Community enterprises concerning exports (export cartels). Not 
covered are also other types of activities having indirect economic 
effects.128 Outside the scope of the competition rules are also, Haymann 
continues, agreements regulating the commerce between a Member State 
and a third state, provided interstate commerce is unaffected, and agree
ments whereby the world market is allocated between foreign enterprises, 
provided the Common Market is treated as an entity.129 Thus, an American 
and a Japanese company agreeing to divide the world market among them
selves, and allocating to one of the companies the Common Market in its 
entirety, would, according to Haymann, not fall under the competition 
rules of the Treaty of Rome.

The approach of Homburger and Jenny is also adopted by Stoephasius. 
He first analyzes the substantive requisites of the competition rules. The re
sults of the analysis essentially coincide with those of Homburger and 
Jenny, although some deviations in detail can be noted. For jurisdictional 
purposes, i.e., for the purposes of applying the substantive provisions to 
conduct by foreign enterprises abroad, the substantive requisites are some
what modified.130 The modifications Stoephasius believes to be necessary in 
consideration of international law, especially the interests of other states, 
but also because of mere practical considerations. The jurisdictional rule 
eventually established reads: only such conduct by foreign enterprises 
abroad that has actual and substantial (“wesentliche”) effects on the com
petition — “competition” as qualified by the interstate commerce clause 
— within the Common Market is covered by Articles 85 and 86 of the 
Treaty of Rome.131
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Barack has also recently, it seems, adopted a similar approach. The rules 
of conflict of laws are “hidden” in substantive provisions of the Treaty of 
Rome.132 Barack therefore starts out by briefly analyzing the terms in 
Articles 85 and 86 that imply jurisdictional limitations: “undertaking”, 
“agreements”, “may affect” interstate “trade”, “object or effect”, 
“within the Common Market”, etc. Defined hereby are the substantive 
requisites for a violation of the competition rules. With respect to foreign 
enterprises, however, Barack concludes that “the general tests for pro
hibited effects in Community law are regarded by the Community as insuf
ficient as a basis for jurisdiction”.133 The test with respect to foreign enter
prises is different, modified on grounds of considerations of international 
law. The required effects should be “qualified”. Controlling here is Sec
tion 18 of the Restatement (2d) of Foreign Relations Law in line with Ad
vocate-General Mayras’ opinion in the Dyestuffs case and the standpoint 
of the Commission in that case and in the Commercial Solvents case.134

2.10 Conclusion

In order to reach the anticompetitive conduct of foreign enterprises, Com
mon Market competition law prescribes two basic instruments: the doc
trine of economic unity and the principle of effects. Thus far the Court has 
chosen to apply the doctrine of economic unity for jurisdictional purposes, 
although the principle of effects probably would have been equally appli
cable. The principle of effects has not yet been conclusively upheld by the 
Court. The Commission, on the other hand, has from the very beginning 
espoused the principle and the commentators are in accord.

The doctrine of economic unity implies that the conduct within the Com
mon Market by a company there (or other agent) will be imputed to the 
foreign enterprise having de facto control over that company.135 Thus, 
foreign enterprises acting through agents in the Common Market will be 
deemed to have acted there themselves. The economic unity test, inter alia, 
involves the questions of whether the foreign enterprise has the power to 
control the company within the Common Market, whether that control has 
been exercised and whether it has been exercised in the specific case.

When formulating the principle of effects, the Commission has to a 
great extent been influenced by Section 18 of the Restatement of Foreign 
Relations laid down by the American Law Institute. Although this formu
lation of the principle of effects does not wholly coincide with the formu
lation advanced by many of the commentators, there are obvious simi
larities. Conduct by foreign enterprises abroad that has direct, actual and 
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substantial (maybe foreseeable as well) effects within the Common Market 
will consequently fall under the aegis of the competition law of the Treaty 
of Rome. As to the question, effects on what?, the answer is: effects on 
competition within the Common Market as defined in Articles 85 and 86 of 
the Treaty of Rome, or in other words, the effect of preventing, restricting, 
or distorting competition in interstate trade within the Common Market. 
The whole effects formula applicable to foreign enterprises would thus 
read: The acts of foreign enterprises, although committed abroad, fall 
under Articles 85 and 86, when they directly, actually, substantially and, it 
seems, foreseeably prevent, restrict or distort competition in interstate 
trade within the Common Market.

There is no doubt that the principle of effects formulated in this way is 
far narrower in scope than the principle of effects defined in the American 
case law, where mere economic effects on U.S. foreign commerce would 
suffice. In comparison, even the interstate commerce clause as construed 
by the United States courts seems to have a broader coverage. Not covered 
by the Common Market competition law are, it seems, if the formulation 
of the effects principle is correct, agreements between foreign enterprises 
whereby, for instance, the Common Market as a whole is allocated to one 
enterprise. Not covered are probably also price agreements between 
foreignenterprises selling to independent companies within the Common 
Market (since the agreement does not directly affect interstate trade). 
Agreements, further, that regulate the foreign commerce of one Member 
State are also outside the scope of the competition law, provided they do 
not affect interstate trade.136

Whether these predominantly theoretical reflections are correct, remains 
yet to be seen. In practice, the formulation of the effects principle may 
prove too narrow. The case law of the Community in this field is still too 
undeveloped to give any affirmative indications. As regards agreements 
regulating the foreign commerce of one Member State, the Commission 
has so far primarily chosen to take action against the contracting party 
(company) situated within the Common Market — here the competition 
rules apply directly without qualification.137
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3. Personal Jurisdiction
There are no particular provisions in the Common Market competition law 
regulating personal jurisdiction. It is questionable whether this institution 
has any independent function in Community law at all. According to the so 
called German school in this field, the foremost representative of which is 
Neumeyer, personal jurisdiction and subject matter jurisdiction, although 
both distinct concepts, rest on the same elements: personal jurisdiction ex
tends as far as the jurisdiction over the subject matter, at least as far as the 
enforcement of public and penal law is concerned.138 This standpoint is 
adopted with respect to the Common Market competition law by, inter 
alia, Kruithof, Hug and Barack}39 Others, again, have criticized this view 
of personal jurisdiction: If personal jurisdiction is a prerequisite for the in
stitution of proceedings against foreign enterprises (or any enterprise), the 
parallelity of personal jurisdiction and subject matter jurisdiction would, 
on the one hand, deprive the enterprise against which proceedings are insti
tuted the possibility of contesting the decision of the relevant authorities to 
take such action.140 On the other hand, the parallelity would entail con
siderable practical problems for the relevant authorities: if proceedings 
cannot be instituted against foreign enterprises without first fulfilling the 
criteria for subject matter jurisdiction, the authorities would be unable to 
make the necessary investigations and obtain the necessary evidence for the 
purpose of proving that there is — precisely — subject matter jurisdiction; 
the authorities would be caught in a dilemma.141

In order to remedy this situation, Haymann, for instance, suggests the 
following (all based, he claims, on lex lata)', the requisites of personal juris
diction are first, that the foreign enterprise has some nexus to the territory 
of the Common Market (subsidiaries, agents, offices, participation in bid
ding, etc., but not the existence of property), and second, that there is a 
well-founded suspicion that the enterprises have performed an act which 
has the required effects in the Common Market.142

Whether this is a correct interpretation of the requisites for personal jur
isdiction under Common Market competition law is unclear; they certainly 
seem commendable de lege ferenda.
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vidual decision by the Commission or in the form of regulations issued by the Commission ap
plying to certain type of agreements (“group exemptions”), see e.g. Regulation No. 67/67 
and 2779/72 from 1972 (O.J. Special Edition 1967/10 and J.O. L 292/23).

See further e.g. Van Bael/Bellis, World Law of Competition, European Economic Com
munity (Unit B 1), edited by von Kalinowski, § 3.04; Oberdorfer/Gleiss/Hirsch, Common 
Market Cartel Law (2nd ed.), at § 80 ff. with further references.

3 A proposition yet unchallenged, for obvious reasons it may seem. See e.g. Homburger/ 
Jenny, at 18; Haymann, at 37; Rahl, at 101 f.; Stoephasius, at 5; Hug, The Applicability of 
the Provisions of the European Community Treaties Against Restraints of Competition to Re
straints of Competition Caused in Non-member States, but Affecting the Common Market, 
Cartel and Monopoly in Modern Law II, at 649 f.; Deringer, The Common Market Compe
tition Rules, With Particular Reference to Non-member Nations, 1963 I.C.L.Q. 582, at 584.

4 See e.g. Hug, supra, n. 3, at 651 f.; Haymann, at 37 f,; Dembowski, Die Anwendung 
kartellrechtlicher Vorschriften auf Aussenhandelsverträge im europäischen Markt, (Disserta
tion, Hamburg 1966), at 18 f., Homburger/Jenny, at 18, Stoephasius, at 7; Schwartz, LE., 
Anwendbarkeit nationalen Kartellrechts auf internationale Wettbewerbsbeschränkungen, 
Kartelle und Monopole II, at 680 ff.

As to the case-law, see infra p. 266 ff.

5 One noteworthy exception is Haymann, at 217 ff. Also see Barack, at 221 ff. For further 
references, see infra p. 284 ff.

6 Note that these are substantive requisites which are cumulative, Homburger/Jenny, at 34; 
Haymann, at 72 ff. and 77, with further references, n. 7. The provisions can certainly be more 
itemized. “Trade”, for instance, has been given a very broad import. It covers every con
ceivable kind of commercial activity, including services. For a comprehensive survey, see van 
Bael/Bellis, at § 3.02(3). “Competition”, again, refers to both actual and potential compe
tition. See further van Bael/Bellis, at § 3.03(3); Oberdorfer/Gleiss/Hirsch, at § 14. The terms 
“prevention”, “restriction” and “distortion” are used interchangeably, it seems, “preven
tion” being the principal term comprising the two others; see e.g. Deringer, Kommentar zum 
EWG-Wettbewerbsrecht nebst Durchführungsverordnungen, at Article 85, Sec. 1, n. 24. Also 
see Homburger/Jenny, at 31 f.; Emmerich, Die Auslegung von Art. 85 Abs. I EWG-Vertrag 
durch die bisherige Praxis der Kommission, 1971 Europarecht 295, at 314 (observe n. 112 f.); 
van Bael/Bellis, at § 3.03(3)(b); Oberdorfer/Gleiss/Hirsch, at § 14.

7 See e.g.: Hug, supra, n. 3, at 651 and Haymann, at 21.

8 See e.g. Seidl-Hohenveldern, Kartellbekämphung im Gemeinsamen Markt und das Völker
recht, 1960 AWD (Aussenwirtschaftsdienst des Betriebs-Beraters) 225, at 229; Haymann, at 
21 ff.; Zuleeg, Die Auslegung des europäischen Gemeinschaftsrechts, 1969 Europarecht 97; 
Hug, supra, n. 3, at 651 ff. For further references, see Haymann, at 23, n. 1.

For discussion on the aspect of international law, see e.g. Brownlie, at 610 f. and 664 f.; 
Verdross, at 174 f.; Wengler, 1212 f.; Berber, at 444.

9 Id.

10 Hug, supra, n. 3, at 653. The purposes of the Rome Treaty are outlined in its preamble and 
in Articles 2—3. Also see Haymann, at 23 ff. and 26 ff.; Rahl, at 22 ff.

290



11 See Kronstein, Das Recht der internationale Kartelle (Berlin 1967), at 505; Rahl, at 101; 
Haymann, at 54 f. and 170; Homburger/Jenny, at 34 and 56; Stoephasius, at 17.

12 See Knebel, Europäische Wettbewerbsregeln für Unternehmen nach dem Montan-Vertrag 
und dem Wirtschaftsgemeinschafts-Vertrag, (Dissertation, Köln 1958), at 67 f. and Wil- 
manns, Die Gültigkeit von Kartellen nach Art. 85 EWG-Vertrag und der Verordnung Nr. 17 
unter besonderer Berücksichtigung des Problems des internationalen Anwendungsbereichs 
dieser Bestimmungen (Dissertation, Frankfurt 1963), at 133 f.

13 Seidl-Hohenveldern, supra n. 2, at 230; Rahl, at 108; Homburger/Jenny, at 26 f.; 
Deringer, supra n. 1, at n. 16 and 29 ff.; Stoephasius, at 8 f.; Kruithof, The Application of the 
Common Market Anti-Trust Provisions to International Restraints of Trade, 2 C.M.L.R. 69 
(1964—65), at 75; Schwartz, I.E., Applicability of National Law on Restraints of Compe
tition to International Restraints of Competition, in Cartel and Monopoly in Modern Law 
(Frankfurt 1961), at 709; Hug, supra n. 3, at 645; Meessen, at 135; Barack, at 40 ff.; Hay
mann, at 40 and 47; van Bael/Bellis, at § 3.02(2)(b) and references to case-law, id., n. 7. (For 
more references to cases, see e.g. Meessen, at 135 ff.).

To the extent that one regards the principle of effects to be the sole jurisdictional rule appli
cable (see a list presented by Haymann, at 40, n. 1), one simultaneously eliminates the seat of 
the corporation as a jurisdictional criterion.

14 The possibility of a negative clearance was created with the issuance of Regulation 17 (by 
the Council March 13, 1962, O.J. No. 13/62, at 204). After application (“notification”) 
coupled with information by one or more participants to an agreement, the Commission may 
reach a decision that there is no occassion for it to take action against the particular agree
ment.

As to exemptions, see supra n. 2.

15 Case 22/71, (1971) E.C.R. 949.

16 Id., at 964.

17 Id., at 959.

18 Id.

19 Id., at 959 f.

20 Id., at 960.

21 See e.g. Haymann, at 45; Meessen, at 138 f.; Ellis, in ILA 1972, at 154; Harding, C.S.P., 
Jurisdiction in EEC Competition Law: Some Recent Developments 11 J. World Trade L. 422 
(1977), at 425 f.; van Bael/Bellis, at § 1.03 (p. 1—6, n. 5); Stenberg, Studier i EG-rätt, at 
313 f.

Also see the Commission’s Sixth Report on Competition Policy (1977), at 31 f.

22 See e.g. van Bael/Bellis, at § 1.03 (p. 1—6, n. 5), Barack, at 109 (with further references).

23 (1972) C.M.L.R. 557. Also see (1972) E.C.R. 619. (The former series will be cited here).

24 Id., at 605. Cf. Regulation 17/62, Article 15(4).

25 Id., at 594 and 624 f.

26 (1969) C.M.L.R. D23, at D33, considérant 28.

27 Id., at D28 and (1972) C.M.L.R. 557, at 602 f.

28 (197 2) C.M.L.R. 557, at 603.

291



29 Id., at 603 f. The Advocate General wholly transferred § 18(b) in the Restatement (2d) of 
Foreign Relations Law. An additional condition-stated there, that the rule is not inconsistent 
with the principles of justice generally recognized by states that have reasonably developed 
legal systems, is also discussed at length by the Advocate General, id., at 595 ff.

30 Id., at 606.

31 Id., at 628 (emphasis added).

32 Id., at 629. As to the theory of enterprise entity (economic unity, unity of group, piercing 
the corporate veil, etc.) see supra p. 12 ff.

33 Id., at 640.

34 See e.g. id., at 630.

35 One of the complaints concerned the form of the motivation of the Commission’s decision. 
See id., at 613. Cf. commentaries by Steindorff, 1972 C.M.L. Rev. 502, at 504 ff., Anno
tation on the Decisions of the European Court in the Dyestuff Cases of July 14, 1972, and 
Haymann, at 265.

36 Id., at 627 f.

37 Id., at 628.

38 Id., at 594.

39 Id., at 629.

40 Immenga in Die extraterritoriale Anwendung des EWG-Kartellrechts nach dem Farbstoff- 
Urteil des Europäischen Gerichtshofes, 1972 Zeitschrift für Schweizerisches Recht (ZSR) 
417, at 420 ff., while recognizing that the price-increases were characterized as concerted prac
tises by the Court, puts the question: “Kann das Verhalten, die Veranlassung der Wettbe
werbsbeschränkung, nicht bereits in der Abstimmung liegen, so dass die Preiserhöhung als 
Wirkung anzusehen ist?” “No”, answers Immenga eventually, the price-increases are not ef
fects of the concerted practises, they are part of whole anticompetitive act: “Es handelt sich 
daher ... um einen zweiteiligen Tatbestand.” The act consists of “Abstimmung und das 
tatsächliche Zusammenwirken”. Apart from this, it certainly seems strange to characterize 
the price-increases as effects, since those, together with the fact that we are dealing with con
certed practises, are supposed to affect competition and interstate trade. The latter type of ef
fects can hardly been characterized as the effects of the effects. The whole discussion shows, 
however, the hardship one confronts in attempting to define the act as distinguished from the 
effects of the act.

Cf. Meessen, at 141 f. Also see Mestmäcker, at 156.

41 Meessen, at 141 f.: “Durch die Absendung der Anweisungen wird der Abzugshahn in 
Drittstaaten ausgelöst. Lediglich die tatbestandsmässige Wirkung — beim Schuss über die 
Grenze die tödliche Verletzung — tritt innerhalb des Gemeinsamen Marktes ein, und zwar 
unabhängig davon, ob man auf die Vornahme der Preiserhöhungen oder mit der Kommis
sionsentscheidung auf die spürbare Marktbeeinflussung abstellt.”

42 Id., at 142: “[M]üssen wir feststellen, dass der Gerichtshof im Ergebnis entgegen seiner 
Intention die ausschliessliche Anknüpfung an den Ort der tatbestandsmässigen Wirkungen ge
billigt hat. Das abgestimmte Verhalten hatte sich in Drittstaaten zugetragen”. ... “Wie auch 
immer die Urteilsbegründung zu verstehen sein mag, in der Sache knüpft ... die Farbstoffe- 
Urteile wegen der Zwischenschaltung einer juristischen Person an den Ort der tatbestandsmäs
sigen Wirkungen an.” {Id., at 143).

292



43 Immenga, for one, observes that the Court cowW have chosen to take the position here pro
posed by Meessen, but interposes immediately that it did not. See supra n. 40, at 422 f.

44 Cf. Immenga, supra n. 43: “Ungeachtet dieser Bedenken is für die Rechtspraxis festzu
halten, dass der EuGH im Falle abgestimmter Verhaltensweisen die Beteiligung ausländischer 
Unternehmen nicht als extraterritoriales Verhalten qualifiziert, wenn selbständige Tochterge
sellschaften innerhalb des Gemeinsamen Marktes die Abstimmung verwirklichen.”

45 See Mann, F.A., The Dyestuffs Case in the Court of Justice of the European Communi
ties, 22 Int. & Comp. L.Q. 35 (1973), at 46 ff. and Steindorff, supra n. 35, at 506 ff. Also see 
Howell, III J.W., Extraterritorial Application of Antitrust Legislation in the Common Mar
ket: The Dyestuffs Cases (European Court of Justice, 1972), 12 Colum. J. Transnat. L. 169 
(1973), at 175 ff.

46 Haymann, at 267 f. including 267, n. 5, 307 f. and 189.

47 (1972) C.M.L.R. 557, at 640.

48 Id., at 594. Especially see the contention as formulated by the Court itself, id., at 628.

49 Cf. Barack, at 111.

50 Cf. Immenga, supra n. 40, at 423, where he, with regard to the applicability of the principle 
of effects, concludes: “Der Gerichtshof sah sich aufgrund seiner Rechtsansicht zu keiner 
Stellungsnahme veranlasst.” Also see Steindorff, supra n. 35, at 506 (“We do not know, how
ever, whether [the Court] may be inclined to [apply the principle] on another occassion.”); 
Howell, supra n. 45, at 178 (“[The Court] does not expressly reject the American concept of 
the “effects” doctrine; rather, it simply ignores it.”); Bellis, International Trade and the 
Competition Law of the European Economic Community. 16 C.M.L. Rev. 647 (1979), at 648 
f.; van Bael/Bellis, World Law of Competition, European Economic Community (ed. by von 
Kalinowski), 1, at § 1.03.; Harding, C.S.P., Jurisdiction in EEC Competition Law: Some Re
cent Developments, 11 J. World Trade L. 422 (1977), at 428 and 430 f.; Mestmäcker, at 156; 
Bellamy /Child, Common Market Law of Competition (London, 1978), at 2—58; Barack, at 
111 ff.

Doubtful is Haymann, at 266 f. and at 307 f. As to Meessen, see supra n. 41 f.

51 See infra p. 281 ff.

52 (1974) E.C.R. 223, Case No. 6 and 7/73.

53 See id., at 227. The decision of the Commission is reprinted in (1972) J.O.L. 299/51.

54 Id., at 247.

55 Id., at 228 ff. and 253 ff.

56 Id. The Court gave particular weight to the two last factors here outlined.

57 Id., at 231 and 253 ff. Cf. the opinion of Advocate General Warner — id., at 259 ff. — at 
262 ff.

58 Id., at 230.

59 Id., at 265.

60 Id., at 238 f.

61 Id., at 252 f. (Emphasis added).

62 Id., at 253.

293



63 Id., at 257.

64 See ICI v. Commission (1972) E.C.R. 619, Case no. 48/69. See supra.

65 Europemballage and Continental Can v. Commission, (1973) E.C.R. 215, Case No. 6/72. 
See supra.

66 Harding, C.S.P., Jurisdiction in EEC Competition Law: Some Recent Developments, 11 
J. World Trade L. 422 (1977), at 435. Cf. Korah, in 11 C.M.L. Rev. 248 (1974), at 265 ff. (in 
particular at 268); Bellamy/Child, Common Market Law of Competition, at 2—43; van 
Baei/Bellis, at § 3.02(4), p. 3—22 (see n. 28).

67 See e.g. Homburger/Jenny, at 32 f.; Rahl, at 101; Oberdörfer/Gleiss/Hirsch, at 38 ff.; 
Haymann, at 184 ff.; Stoephasius, at 17.

68 See further, infra p. 281 ff.

69 (1978) E.C.R. 207, Case No. 27/76.

70 (1976) 1 C.M.L.R. D28, at D46 f.

71 (1978) E.C.R. 207, at 257.

72 Id., at 294.

73 Id.

74 Id., at 306 f.

75 See supra.

76 Commercial Solvents v. Commission, (1974) E.C.R. 223, Case No. 6 and 7/73. See supra 
p. 273.

77 See further, infra p. 281 ff.

78 (1979) E.C.R. 1869, Case No. 22/78.

79 See the decision of the Commission, Liptons Cash Registers & Business Equipment Ltd. v. 
Hugin Kassaregister AB, (1978) 1 C.M.L.R. D19, at D33 f.

80 See the arguments of the parties, (1979) E.C.R. 1869, at 1888 f. and the decision of the 
Court, id., at 1898 ff.

81 On the market of its own spare parts, as against independent undertakings that require the 
spare parts, the Court held, Hugin was in a dominant position. See id., at 1895 ff.

82 It had not been alleged that Hugin applied differentiated prices on the various local mar
kets, id., at 1900.

83 Commercial Solvents Corp. v. Commission of the European Communities, (1974) E.C.R. 
223, Case No. 6 and 7/73. See supra.

84 United Brands Co. and United Brands Continentaal B.V. v. Commission of the European 
Communities, (1978) E.C.R. 207, Case No. 27/76. See supra .

85 (1973) E.C.R. 215, Case No. 6/72. Also See (1973) C.M.L.R. Part 68, 199. The latter series 
will here be referred to.

86 See (1972) C.M.L.R. Part 64, Dll, at D35.

87 See e.g. (1973) C.M.L.R. Part 68, 199, at 219.

294



88 (1973) E.C.R. 215, at ...

89 (197 3) C.M.L.R. Part 68, 199, at 221 f. Also see the Commission’s decision (1972) 
C.M.L.R. Part 64, Dll, at D27.

90 (1973) C.M.L.R. Part 68, 199, at 228 f.

91 (1979) E.C.R. 461, Case No. 85/76.

92 See (1976) C.M.L.R. 11 D25.

93 See id., at D42.

94 Commercial Solvents Corp. v. Commission, (1974) E.C.R. 223, at 252 f. See supra.

95 (1979) E.C.R. 461, at 552 f.

96 Id., at 557.

97 See supra n. 94.

98 Cf. van Bael/Bellis, at 1—5; Barack, at 109 and 116.
Further dicta is provided for in the EMI/CBS Cases, see EMI Records Ltd. v. CBS Gram

mofon A/S, [1976] E.C.R. 871, at 906, para. 25 (Case No. 86/75).

99 For a detailed analysis of the doctrine of economic unity as applied in the Common Mar
ket, see Barack, at 40 ff. and 53 ff.

100 [1964] C.M.L.R. 237.

101 J.O. 1964, p. 1426.

102 See e.g. “Kodak”, J.O. 1970 L 147, p. 24; “Omega”, J.O. 1970 L 242, p. 22; “Misal”, 
1972 L 267, p. 20; “Henkel/Palmolive”, 1972 L 14, p. 14.

103 [1972 II] E.C.R. 619, at 629.

104 Commission of the EEC, Opinion Governing the Applicability of the Treaty of Rome to 
the Importation of Japanese Products into the Community, J.O. 1972, CIII/13. Also see 
Second Report on Competition Policy, sections 17 and 24.

105 [1975] 1 C.M.L.R. D8, J.O. 1974 L 343/9; [1975] C.M.L.R. D83, J.O. 1975 L 29/26.

106 Id., at 31, section 37, para. 2.

107 [1978] 1 C.M.L.R. 534.

108 For a summary of the case law, see e.g. Bellis, International Trade and the Competition 
Law of the European Economic Community, 16 C.M.L. Rev. 647 (1979).

109 See supra n. 6, at 628. As to the Alcoa case, see supra p. 81.

110 Id., at 629.

111 Id., at 633.

112 See supra p. 269 f.

113 [1973] E.C.R. 223, at 230.

114 Cf. van Bael/Bellis, at 3—28 ff.; Barack, at 121.

115 See supra n. 103, at 694 ff.

295



116 Id., at 694 f.

117 Id., at 629. Also see the Commercial Solvents case, supra n. 113, at 230.

118 See e.g. Haymann, at 40, 172 ff.; Meessen, at 134; Barack, at 97 ff.; Homburger/Jenny, 
at 34 ff. and 55; Stoephasius, at 36; Rahl, at 101 ff.; van Bael/Bellis, at 1—5 ff.; Oberdörfer/ 
Gleiss/Hirsch, at 40 f.; Mestmäcker, at 154 ff.; Rehbinder, at 36; Hug in Cartel and Mon
opoly in Modern Law, at 658; Kruithof'm C.M.L. Rev. (1964—65), at 74 f.; Schwartz, at 3. 
For numerous further references, see Haymann, at 40, n. 1.

119 See e.g. Haymann, at 156; Barack, at 127; Mestmäcker, at 115; Stoephasius, at 36 ff.; 
Homburger/Jenny, at 34 ff.; Oberdörfer/Gleiss/Hirsch, at 41 f.; Kruithof'vn C.M.L. Rev. 
(1964—65), at 75; Hug, supra n. 118; Meessen, Der räumliche Anwendungsbereich des EWG- 
Kartellrechts und das allgemeine Völkerrecht, Europarecht (1973), p. 18, at 21.

120 Homburger/Jenny, at 34 ff.

121 Id., at 18.

122 Id., at 36.

123 Here, it seems, Homburger and Jenny do not take a definite stand.

124 Homburger/Jenny, at 76 ff. and 85.

125 Haymann, at 156 ff.

126 Id., at 214 f.

127 Id., at 211 f.

128 Id., at 180 ff.

129 Id., at 184 f.

130 Stoephasius, at 114 f.

131 Id.

132 Barack, at 27.

133 Id., at 118.

134 Id., at 118 ff. Also see supra n. 16 and 18.

135 See supra p. 12 ff. Also see Barack, at 53 ff.

136 See further e.g. Haymann, at 184 ff.; Rahl, at 101 ff.; Barack, at 182 ff. and 190 ff.; 
Oberdörfer/Gleiss/Hirsch, at 41 f.

137 See e.g. the Franco-Jananese Ballbearings Decision and the Franco-Taiwanese Mushroom 
Packers Decision, supra n. 8; the IFTRA Decision, [1975] 2 C.M.L.R. D20, J.O. 1975, L 
228/3; Rieckermann Decision, [1968] C.M.L.R. D28, J.O. 1968, L 276/25. See further van 
Bael/Bellis, at 3—28 ff.; Bellis, supra n. 108; Barack, at 165 ff.

But see e.g. the recent cases The Community v. Members of the Genuine Vegetable Parch
ment Association, [1978] 1 C.M.L.R. 534; The Community v. Associated Lead Manufac
turers Ltd. and others, [1979] 1 C.M.L.R. 463.

138 See Neumeyer IV, at 71 ff., 155 and 471 f. Also see Isay, Internationales Finanzrecht, at 8 
and 61 f.; Reu, at 22 ff., 41 ff. and 85 ff.

296



See further Rehbinder, at 342 ff.; Homburger/Jenny, at 66; Schwartz, at 137, 151 f. and 
160 f.; Haymann, at 220 ff.; Stoephasius, at 72 ff.; Rahl, at 137 f.; Bär, at 347; P.H. Neu
haus, Internationales Zivilprocessrecht und internationales Privatrecht, Rabels Zeitschrift für 
ausländisches und internationales Privatrecht (1955), p. 201, at 250 f.

139 Kruithofm C.M.L. Rev. (1964—65), at 92; Hug in Cartel and Monopoly in Modern Law, 
at 666; Barack, at 238.

140 This presupposes that personal jurisdiction has no independent function. See e.g. Hay
mann, at 221 ff.; Stoephasius, at 75 ff. and 83 ff. As to the German Competition Law, see 
Rehbinder, at 346 ff. and Schwartz, at 160 f.

141 See Schwartz, at 160; Rehbinder, at 346; Brewster, at 61; Stoephasius, at 77; Haymann, at 
222.

142 Haymann, at 224 ff. Cf. Stoephasius, at 85 ff. and 116 ff., who, however, seems to 
suggest that the existence of property within the Common Market will suffice as a nexus (id., 
at 120). Also see Schwartz, at 161 f.; Rehbinder, at 346 ff.; E. Steindorff, Das Wettbewerbs
recht der Europäischen Gemeinschaften und das nationale Recht, Kartelle und Monopole im 
modernen Recht, Vol. 1, p. 157, at 188 (Karlsruhe 1961).

297



Chapter IV
The scope of the Swedish 
Competition Act

1. Introduction
The Swedish Competition Act of January 1, 1983,1 is primarily based on a 
principle of misuse, incorporated in Section 2 of the act — the general 
clause — and two per se prohibitions. Section 2 is directed against re
straints of competition that have harmful effects. It provides that a re
straint of competition is deemed to have harmful effects when it, in a way 
contrary to public interest, either unduly affects the formation of prices, 
restrains productivity in business, or impedes or prevents the trade of 
others. The foremost remedy against restraints of competition falling un
der Section 2 of the Competition Act — both in theory and in practice — is 
negotiation. Within the framework of a system of negotiation, the antitrust 
authorities (the Competition Ombudsman and the Market Court) shall pri
marily endeavour to persuade the enterprises involved to voluntarily re
move the harmful effects caused or expected to be caused by the restraints 
of competition carried out. As a secondary remedy, injunctions may be im
posed.2

Section 2 of the Competition Act covers all types of restraints, except 
those regulated separately in the two prohibitory provisions — the per se 
prohibition against resale price maintenance (Section 13) and per se prohi
bition against collusive tendering (Section 14).3 Section 2 also constitutes 
the main substantive provision against mergers, accompained by Section 5 
and the following provisions of the Competition AcL Our attention will 
henceforth be focused primarily upon Section 2 and its jurisdictional 
scope.
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2. The jurisdictional elements of Section 2 
of the Competition Act

Section 2 of Competition Act, entitled “The elimination of harmful ef
fects”, provides that:
“If a restrictive business practice has harmful effects within the country, 
the Market Court may, in order to prevent such effects, decide upon mea
sures according to this Act. Such a measure may be taken against an enter
prise causing the harmful effects.

A restrictive business practice shall be deemed to have harmful effects if, 
contrary to the public interest, it
1 unduly affects the formation of prices, 
2 restrains productivity in business, or 
3 impedes or prevents the trade of others.
There are principally three jurisdictional elements: “Enterprise”; “Trade” 
and “harmful effects within Sweden”.

An enterprise is defined to cover every person, psysical or legal, who car
ries on, by way of profession, activities of an economic nature, regardless 
of whether they are intended to be profitable or not. It is not required that 
the activities be carried out on a regular basis, or that the activities consti
tute the main occupation of the person concerned. This broad enterprise 
concept thus covers non-profit associations, part-time or leisure activities, 
as long as there is a minimum of professionality involved.4 The nationality, 
situs, country of incorporation etc. is wholly immaterial. This is how the 
concept of “enterprise” is defined throughout the whole Competition Act 
— Section 2 (the general clause), Sections 5—9 (the merger provisions), 
Section 13 (the per se prohibition against resale price maintenances) and 
Section 14 (the per se prohibition against collusive tendering).5 The only 
exception is the definition of the acquired person within the scope of the 
substantive merger provision-Section 5. For Section 5 to apply, the ac
quired person (or object) must be doing business in Sweden. By reading the 
legislative materials, the conclusion can be drawn that “doing business in 
Sweden” implies that the acquired person must be seated in the country.6 
The Situs of the acquring person, however, is of no significance. Acquis- 
tioriS by SWédish as well as by foreign enterprises are covered.

Thé cöflfcept of “trade” is also broadly defined to cover all purchasing, 
selling, basing, hiring out, etc., of goods, services (including the services of 
déhtlsts, doctors, lawyers, etc.) real estate or any other item of value.7 This 
iS the definition of trade throughout the whole Act, with one exception: the 
per se prohibition against resale price maintenance (Section 13) is ap
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plicable only to the sale, lease or hiring out of goods.
The third jurisdictional element, finally, “harmful effects within Swe

den”, indicates that the jurisdictional basis of Section 2 of the Competition 
Act is the principle of effects. Only such restraints of competition which 
cause effects which occur within Sweden fall under Section 2, Exceptional
ly, however, as is provided in Section 12 of the Act, when it is required out 
of consideration for international agreements to which Sweden is a party, 
restraints that cause effects outside Sweden may also be covered. The perse 
prohibitions, however, are somewhat more territorially limited.

In the following, a separate analysis of the principle of effects as inter
preted under the Swedish Competition Act shall be given.

3. The principle of effects
3.1 The basic approach
The essence of the principle of effects is that Section 2 of the Competition 
Act, as we have seen, is applicable whenever a restrictive business practice 
produces harmful effects in the Swedish market, irrespective of the place of 
conduct, the place of contracting and the nationality, situs, etc., of the per
sons carrying out the practice. The exact implications of the principle un
der Swedish competition law are far from clear, however. The case law is 
poor and the doctrine is practically silent. Moreover, the legislative back
ground is meagre and somewhat confusing.

The basic approach adopted in the legislative materials is one of restraint 
and moderation. The legislator emphasizes the necessity for caution. The 
issue was touched upon by the Minister of Commerce, when introducing 
the new Competition Act. A distinction must be made, he suggested, be
tween the formal applicability of the Competition Act, on the one hand, 
and the appropriateness of applying the Act to the fullest possible extent in 
the individual case, on the other.8

When foreign enterprises are involved, principles of international law, 
general political aspects and aspects of practicability nesessitate restraint. 
The principles of international law necessitating restraint are foremostly, 
the Minister of Commerce continued, the respect for the territorial integ
rity of other states and their exclusive jurisdiction within their own terri
tories.9 However, the principles of international law provide no clear guid
ance. The principles themselves are vague. Moreover, they are in a state of 
flux.10 Therefore, all that can be said is that some self-restraint is warranted.
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As a matter of general policy, further, the Minister of Commerce noted 
that an excessive exercise of jurisdiction could generate counter-activities 
from the states affected by the excercise of jurisdiction, such as the erection 
of trade barriers, trade restrictions, the enactment of counter-legislation, 
measures directed against Swedish companies doing business in the af
fected states, etc. Such counter-activities would be damaging for Swedish 
companies abroad.11

It may, finally, be impractical, or even wholly impossible, to reach the 
foreign enterprises involved in restrictive practices affecting the Swedish 
market. Since according to international law, the authorities of one state 
may not carry out enforcement activities in the territory of another (with
out the latters consent) the foreign enterprises may in fact be out of the 
reach of the Swedish antitrust authorities.12

These are the main factors in light of which the principle of effects in 
Swedish competition law must be construed. While the factors do not pro
vide for detailed guidelines, they indicate the basis approach; and this ap
proach is, as noted, one of restraint and moderation.

3.2 The elements of the principle of effects

As suggested in the legislative materials as well as in the doctrine (and to 
some extent in the case law), Section 2 of the Competition Act is applicable 
to restrictive trade practices carried out by foreign enterprises abroad, 
when they directly and substantially affect the Swedish market.13 The ele
ment of directness implies, it seems, that only such practices — contracts, 
abuses, etc. — that apply directly to goods, services and other commodities 
are covered. Within the scope of Section 2 are thus the anticompetitive 
practices of foreign enterprises selling, leasing, hiring out or purchasing di
rectly to (or from) the Swedish market. This implies, for instance, that 
horizontal agreements on prices or market divisions, boycotts, collusive 
tendering etc., between foreign enterprises selling, leasing or hiring out 
directly from such customers, or participating in biddings in Sweden, fall 
within the ambit of the Competition Act. In order for vertical agreements 
— e.g., exclusive dealings, market divisions, price agreements, etc. — to 
be covered, one of the parties to the agreement must, it seems, be seated 
within Sweden. Within the reach of the Competition Act are also price
discriminations, provided, it would seem, that both the party discriminated 
against and the party favoured are enterprises seated within Sweden. Also 
covered are refusals to deal by foreign enterprises, provided these enter
prises, it may be assumed, were transacting some business in Sweden prior 
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to the refusal. A mere refusal to sell to a Swedish company, in the absence 
of a minimum of prior business within Sweden, would thus, it appears, fall 
outside the jurisdictional limits of the Act. This issue arose in the Bayer- 
Kerr case14, decided by the Market Court in 1977. Here two foreign enter
prises, one from the federal Republic of Germany and the other from Swit
zerland, had refused to supply certain dental products to a Swedish com
pany. In determining whether the Court had subject matter jurisdiction, 
the Court emphasized that the fact that the enterprises were foreign was 
immaterial. On the other hand, the assumtion of subject matter jurisdic
tion required that the foreign enterprises were substantially connected to 
the Swedish market (which the Court found the foreign enterprises in
volved in the case were by virtue of the extensive business carried out by 
them in Sweden for a longer period of time).

The theory advanced by the Court that subject matter jurisdiction must 
rest on a substantial connection between the foreign enterprise and the 
Swedish market, has not gained support in the doctrine, nor in the legis
lative materials.153 The theory is, therefore, probably not controlling today. 
Nevertheless, read in ligth of the specific facts of the case, the theory seem
ingly has one remaining implication: in cases where foreign enterprises re
fuse to deal with enterprises in the Swedish market, the assumption of sub
ject matter jurisdiction requires, besides direct and substantial effects, that 
the foreign enterprise has, prior to the refusal, been transacting business in 
Sweden — business equal in nature to that involved in the refusal.

The element of substantiality is a quantitative requisite. It implies that 
the anticompetitive practices must have produced effects in the Swedish 
market of a certain significance and of a certain durability.150 Insignificant 
effects or effects only temporarily occuring in the Swedish market, conse
quently do not suffice. This requisite constitutes a de minimis rule.

A question not discussed in the legislative materials (nor in the doctrine), is 
whether the effects in the Swedish market must be actual, or whether merepo- 
tential effects will suffice. It is clear that restrictive practices carried out by 
enterprises within Sweden are covered already when the practices may (or are 
likely to) produce harmful effects. Whether Section 2 has such a preventive 
function with respect to foreign enterprises as well, is not clear. However, 
since the basic approach as regards the exercise of jurisdiction over the activi
ties of foreign enterprises is one of restrictiveness, it may be presumed that the 
assumption of subject matter jurisdiction requires actual effects.

What remains to be examined is the question: effects on what? The 
answer lies in Section 2 of the Competition Act: Effects on the formation 
of prises, on the productivity, or on the trade of others.
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a) Effects on the formation of prices: According to the legislative 
materials and the case law, the formation of prices is affected whenever a 
restrictive trade practice has the effect or may have the effect of raising 
prices or preserving a certain price-level in any line of business.16 This is 
how the substantive provision is construed. For jurisdictional purposes, 
however, as we have noted, actual effects are required. Hence, the forma
tion of prices is affected for jurisdictional purposes whenever a restrictive 
trade practice has the effect of raising prices or preserving a certain price
level in any line of business.The level of prices in the particular line of busi
ness where the restraint occurs is to be compared to the level of costs — on 
the basis of a strict cost/benefit analysis — in that business, with a rea
sonable margin for consolidation, rationalization and research, and with 
some attention paid to extraordinary trade conditions. Where there is a 
group of enterprises restricting trade, the costs of the most effective enter
prises in that group, will form the basis for the comparison. Also to be 
compared is the price-level in the particular line of business, prior to the 
instigation of the restrictive practices. At times it is also relevant to com
pare the prices of the enterprises involved to the prices charged in other 
countries and on the Swedish export market.

b) Effects on productivity in business: For jurisdictional purposes, again, 
any restrictive trade practice that has the effect (for purposes of substantive 
laws, potential effects suffice) of

— restraining technical or organizational progress,
— impeding the desire to compete amongst enterprises,
— affording non-effecient companies artificial protection by giving too 

much weight to the conditions in enterprises with a high cost-level, 
— over-stimulating the establishment of new enterprises within the trade (a 

certain amount of over-capacity may, on the other hand, be regarded as 
beneficial),

— allowing the level of costs to rise above what would have been possible 
in the abscence of the restraint, or

— restraining productivity in any other way,

falls within the scope of the Competition Act.17

c) Effects on the trade of others: One of the main objects of the Competition 
Act is to provide a basis for competition on equal terms in the market. Ent
rance to and expansion in the market must, furthermore, be kept free from 
private obstructions. The trade of others, regardless of whether it is newly in
troduced, on-going or expanding, is impeded or prevented particularly when

303



— systematically blocked by exclusive agreements (unilateral or bilateral) 
in which one party or the other is an organization of enterprises,

— organized boycotts are carried out by a group of enterprises,
— there are refusals to deal by enterprises dominating the market, or con

certed refusals to deal, or
— there is concerted control of market entrance.18

This is a general answer to the question, effects on what? A more detailed 
analysis would take us too far afield, into the domains of substantive law. 
In conclusion, the jurisdictional formula thus seems to be as follows:

Restrictive trade practices, regardless of the situs of the enterprises be
hind such and regardless or the locus delicti or place of contracting, are 
within the scope of Section 2 of the Competition Act if they directly, sub
stantially and actually either

1 affect the formation of prices in Sweden,
2 restrain the productivity in Sweden,
3 impede or prevent the trade of others in Sweden,

and provided that the prices, productivity and trade concerns goods, ser
vices or other commodities supplied in Sweden.

The only requisite in Section 2 of the Competition Act that is exclusively 
one of substantive law is the public interest requisite (see supra).

The burden of proof in jurisdictional matters is fulfilled by mere, 
reasonable, allegation that Swedish market conditions are directly, sub
stantially and actually affected. The allegation will be taken as true for ju
risdictional purposes.

4 . The scope of the per se prohibitions

As regard the perse prohibition against collusive tendering (Section 14) the 
general jurisdictional rules, as outlined above, apply. Within the scope of the 
prohibition are thus agreements or concerted practices between enterprises 
participating in a tendering procedure in Sweden {direct effects). Such prac
tices damaging Swedish export companies involved in a tendering procedure 
(either receiving tenders or participing otherwise in the procedure) outside 
Sweden, would consequently not be covered by the prohibition.

The prohibition against resale price maintenance (Section 13) is concerned 
only with minimum or specified prices on resales or leases of goods in Swe
den. Thus, it does not apply to minimum or specified prices imposed by Swe
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dish or foreign enterprises upon resales taking place outside Sweden. 
Whether it applies to such restraints in cases where the reseller is Swedish but 
exports the goods, subject to the minimum or specified price, is not entirely 
clear. Since no harmful effects occur within Sweden, it would seem that this 
situation is outside the scope of the prohibition as well.19 The fixing of mini
mum or specified prices by foreign enterprises upon foreign resellers expor
ting to Sweden, is also outside the scope of the prohibition.20 Only such resale 
price maintenances that are directly imposed upon Swedish resellers, without 
intermediaries, fall under the prohibition.

5 . The doctrine of enterprise entity
Even though the matter has not yet been entirely resolved in the case law, 
and has only been incidentally discussed in the doctrine, it seems that the 
Swedish antitrust authorities will invoke the doctrine of enterprise entity as 
construed, for instance, in the Common Market court practice and in the 
United States, where appropriate. Hence the restrictive trade practices 
within Sweden of Swedish subsidiaries or Swedish agents of foreign enter
prises may be imputed to the latter if the subsidiaries or agents are de facto 
under the control of the foreign enterprises. Likewise, the anticompetitive 
activities of the foreign enterprises may be imputed to the subsidiaries or 
agents in Sweden, under the same circumstances.

6 . Effects outside Sweden
Restrictive trade practices having effects outside Sweden (no direct effects 
within) do not generally fall under the aegis of the Competition Act. In ex
ceptional cases, however, such practices may be reached in accordance with 
Section 12 of the Competition Act, which provides that Section 2 of the 
Act may be applied to practices having effects outside Sweden if permis
sion for such application is granted by the Government. Such permission is 
granted only in so far as it is required out of consideration for agreements 
with Foreign Powers. Relevant here are the three agreements concluded be
tween Sweden, on the one side, and EFT A, EEC and the European Coal 
and Steel Community, on the other. The competition rules embedded in 
these agreements may require that the Swedish Goverment, via the anti
trust authorities, takes action against Swedish enterprises restricting trade 
outside Sweden. Permission to apply Section 2 is granted on a ad hoc basis.
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Notes, chapter IV

1 Konkurrenslagen, Svensk författningssamling (SFS) 1982:729. The basic principles of the 
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Act of 1953, as amended, 1956 — and the court practice developed in Swedish competition 
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Pris- och kartellfrågor (PFK) 1977:8. Also see Nerep, World Law of Competition, Sweden, 
Unit B (edited by von Kalinowski, Matthew Bender, New York, 1983).

14 Supra n. 13.

1 5a See the minority opinion referred to supra n. 13. Also see Proposition, supra n. 4, at 175.

1 5b See Proposition, supra n. 4, at 48 ff. Also see e.g. the Dubbman case, Marknadsdomsto
lens domar (MD) 1972:7, Pris- och kartellfrågor (PFK) 1972:5.

17 See Proposition, supra n. 4, at 48 ff.

18 Id., at 49 f.

19 See Bernitz/Gorton/Grönfors, supra n. 5, at 85 f.

20 See Martenius, Lagstiftningen om konkurrensbegränsningen, at 72.
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Part two
The international law perspective 
and aspects of Conflict of Laws





Chapter V
Points of departure

The seed from which part two of this study springs is the complex set of 
questions: Can there exist principles of international law that are binding 
on states in their exercise of jurisdiction?; if so, do they exist; and if so, 
what exactly do these principles imply? Finally there is the question, do the 
principles of jurisdiction as developed in national law in the antitrust field 
stand in harmony with those of international law?

That these questions must not be intermingled, but treated apart, is 
vital.1 The proposition, for instance, that every nation is completely free to 
mould principles of jurisdiction at its own discretion, does not convey 
whether it is based on the assumption that international law cannot be 
binding on states, or that binding principles are non-existent from the pre
sent standpoint of international law, or merely that such principles do exist 
but that they do not govern the international antitrust law. When Binding, 
in the spirit of Hegel, laid down his oft-quoted (but seldom approved of) 
maxim that “Den Umfang seiner Strafrechte bestimmt jeder souveräne 
Staat souverän”, he presupposed the absolute sovereignty of states to 
which no binding rules of a “higher” order can apply (which in itself is a 
tautology), since: “Nur der Staat hat das Recht sich zu berechtigen; er 
allein besitzt Kompetenz-Kompetenz... ”.2 When Cook, almost half a cen
tury later, concluded that legislative jurisdiction is solely dependent upon a 
nation’s own positive law, common or statutory, he was merely expressing 
his view on a matter of substantive international law.3 Had he been asked- 
where the “Kompetenz-Kompetenz” lay, he would surely have answered: 
“In international law”.4 And, again, when the suggestion is made that in
ternational law does not prevent the U.S. antitrust authorities from bring
ing actions against foreign corporations, this does not prejudice the ques
tions whether international law can, and whether it does, regulate state jur
isdiction.

Comprehensive answers to the questions stated require extensive analy
ses, to begin with of a more or less theoretical nature. The theory of law, 
and especially of international law, forms an indispensible part of any lead
ing study in the field of international law. Law, as any other science, needs 

309



a method, needs a system. For even if legal theory does not produce practi
cal results, whether directly or indirectly, at least it facilitates communi
cation between people and does away with misunderstandings and miscon
ceptions along with a good portion of senseless discussion. In one sense, 
therefore, Kunz is correct in suggesting that “no politics of international 
law are possible without, first, a scientific treatment”,5 although he seems 
to be over-stating the exclusiveness of legal science as a basis for politics.

By the same token one cannot ignore the facts of life. The devotion to legal 
theory does not necessarily, and should not, isolate the scientist from the so
cial environment. Or stated differently: Legal theory shall be an assistance in 
distinguishing law from other phenomena, not in isolating the law and the le
gal scientists from such. Legal analysis must therefore be supplemented with 
at least a sociological and a historical approach. Any reasonable proposal, de 
lege ferenda, must rest on a legal and a meta-legal analysis.6

This is all the more so in light of the changing structure and substance of 
international law and life. “We live in a period of transition”, many a 
learned scholar has observed;7 “and crisis”, others have added.8 The old 
“classical” international law is being replaced by a “new” international 
legal order; an order ready to cope with the new situation. This new situ
ation — the “change” — the implications of the transition, has been elo
quently described by such outstanding writers as Friedmann, Falk, Jessup, 
Jenks, Kunz and Röling.9 Some of the components accelerating the tran
sition process are described as follows:

1 The growing interdependence among nations in the economic and 
social field, and in the shadow of a threatening World War III or an 
ecological catastrophy.

2 The intensified intercourse and cooperation in all spheres of life be
tween persons, groups and organizations from all countries.

3 The increasing emphasis on the individual in the international com
munity.

4 The emergence of new nations following the de-colonization period.

The impact of these factors, and others, has given international law new di
mensions, summarized by Friedmann in five perspectives:

“ 1 the widening of the scope of public international law through the in
clusion of new subject-matters;

2 the inclusion, as active participants and subjects of international law, 
of public international organizations and to a lesser extent of private 
corporations and human individuals;
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3 the horizontal extension of international law to non-Western civilis
ations and groups of states;

4 the role of international organization in the implementation and devel
opment of new types of international law;

5 the impact of political, social and economic principles of state organiz
ation on the universality of public international law.”10

Richard Falk, who perceives the restructuring of international life in two 
principal features: increased central guidance and increased roles for non
territorial actors, goes so far in his striving towards a “paradigm shift” as 
to announce that the traditional law — what he calls the “statist 
paradigm” — has lost its role, since it no longer “works”, and no longer 
“seems responsive to the main problems on the international agenda”.11 
The argument is — and this is the challenge — that “international legal 
studies remain, by and large, ignorant of the systemchanging context, and 
that we (the international lawyers) compound the tragedies in store for us 
by not fashioning a new juridical expression which corresponds to the pol
itical realities that are moving the world system from one relatively decen
tralized, if hierarchically arranged, statism to relatively centralized, but not 
yet predetermined, rearrangements of managerial control and value pri
orities.”12 Thus Falk “draws fire” against those who persist in carrying out 
their inquiries within the realm of the “statist paradigm”. Their products 
are trivial, he proclaims, owing either to the fact that they work on irrel
evant problems or that they work on relevant problems with an inapposite 
procedure.13

Falk is concerned with solving the world crisis and he should be admired 
for that: The world is in urgent need of forerunners of his calibre. His pros
pectuses and proposals for a new world order, developed partly, it seems, 
to counterbalance the so called Kissinger doctrine,14 are fully acceptable. 
(Whether they are realistic, will not be a subject of discussion here).15 Yet 
the reader of Falk’s program for a “scientific revolution” is left in a state 
of confusion as to what exactly the “paradigm shift” implies. Is Falk 
throwing the whole analytical science of international law overboard or is 
he merely weeding out some “intellectual taboos”?16 (Which are these?) Is 
it Falk’s intention to rule out the fact that international law is to a great ex
tent founded on interstate relations? Is the “paradigm shift” to take place 
within the orbit of lex lata analysis? Or is he proposing that international 
lawyers shall leave the lex lata analysis behind and concentrate their efforts 
on futuristic constructions de lege ferenda? If so, the immediate objection 
is: Should not all proposals de lege ferenda rest on a lex lata analysis? Even 
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the fruits of Falk’s work are grown on lex lata ground.17
International law is not a static legal system, which is something that 

Falk too obviously realizes.18 International law is dynamic, and it contains 
the instruments that ensure development. That the process of development 
may be slow and at times inadequate lies not so much in the fact that the in
struments are blunt as in human nature. And so is the effectiveness of, for 
instance, the United Nations nothing more and nothing less than a reflec
tion of the conflicting interests of men. “Scientific revolutions’’ are for the 
natural sciences, not for international law. Falk should have listened to the 
warning words of Thomas Kuhn, to whom he refers, that the ideas of para
digms in natural sciences cannot easily be extrapolated to the disciplines of 
social science.19 Or does Falk expect there ever to be a Kopernicus, a New
ton, a Faraday or an Einstein in the field of international law?

For, whatever the “change” of international law, the traditional notions 
of “sovereignty”, “territorial jurisdiction”, “independence”, “non-inter
vention”, etc., are still very much alive.20 If anything, the recent “Falk- 
lands-crisis” is an illustration of this. The characterization of “change” 
must then apply to some other part of international law. Morgenthau, in 
analysing the functional relationship between sociological forces and inter
national law, comes to the conclusion that there exist two independent 
types of international law, two different sciences of international law with 
different subject matters: one founded on “permanent and stable 
interests”, the other on “the temporary and fluctuating interests of 
states”; one concerning concepts such as territorial jurisdiction, diplomatic 
privileges, extradition, arbitral procedure, etc., the other, political agree
ments, treaties of alliance and their modern substitutes in particular; two 
independent sciences to which different methods of research and system
atization ought to apply.21 Friedmann, after analyzing the “change” in ex
tenso, concludes that modern international law moves on three different 
levels, the first concerning the classical system of international law regu
lating interstate relations with respect to “territorial jurisdiction”, “sover
eignty”, etc. — essentially the same elements as in Morgenthau’s first type 
of international law — (“the international law of co-existence”); the se
cond concerning a universal preoccupation with co-operation in matters of 
international security, economics, communication, medi-care, etc. (“the 
international law of co-operation”); and the third, encompassing com
mon rules concerning the regulation of regional affairs (“regional group
ings”).22

The subject of the present study is, as can be seen, very much tied to the 
first group of issues in both Morgenthau’s ans Friedmann’s systems: the 
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classical setting. While the separation of the issues in the Morgenthau sys
tem may seem somewhat severe — as it neglects the interrelationship be
tween the issues and principles in the different groups — on cannot deny 
the pedagogical value of the systematization.

Notes, Chapter V
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18 See Falk, supra n. 11, at 992, 994 and 998.

19 Id. at 977. As to Thomas Kuhn, see supra n. 16.

20 Cf. e.g. Friedmann, supra n. 10. at 35; Kunz, supra n. 5, at 163.

21 In one of Morgenthau’s articles before his “change” of scientific approach, Positivism, 
Functionalism, and International Law 34 Am. J. Int. L. 260, at 278 f. (1940).

22 Friedmann, supra n. 10, at 60 ff and 367. Also see Friedmann, The Changing Dimensions 
of International Law, 62 Colum. L.Rev. 1147 (1962), and the same author in The Reality of 
International Law — A Reappraisal, 10 Colum. J Transnat.L 46 (1971).
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Chapter VI
The Conflict of Laws aspect

1. Introduction
“Whenever a legal controversy is alleged or believed to hold foreign el
ements, a Conflict of Laws problem presents itself.”1 This statement may 
furnish the correct associations, but very little information. For what is an 
element, when is an element foreign, (what decides the foreignness of an el
ement), and what significance will be assigned to a specific element for 
Conflict of Laws purposes?

Of these questions, the first is most accessible for an answer, provided all 
that is needed is examples: the situs of property, the nationality of persons 
or corporations, the place of contracting, the place of conduct, etc. 
Whether such elements are to be qualified as “foreign” is not a simple 
question of fact: it is one of law.2 Even the ostensibly most obvious, that a 
piece of property alleged to be situated in France is qualified as a foreign el
ement from an American viewpoint, is only so because of law; it is the law 
that fixes, for instance, the territorial borderlines. (As regards France, 
these are evident and hardly deserve to be disputed). Whether the piece of 
property really is situated in France, in the individual case, is, on the other 
hand, a purely factual matter, assuming that “situated” denotes the actual 
presence of a thing within French territory.

The nationality of persons, too, may seem to be a simple determination 
of fact (the man has a French passport, it is not falsified, he is accepted in 
France as a citizen thereof, etc.). But why should a U.S. court, for in
stance, acknowledge the French citizenship of that person? Only because 
there is a law that requires it to do so. (What if several nations regard the 
person as a citizen of their particular country? What if the United States is 
among these?)

Where is a person’s domicile? Only law can determine that issue. Con
cerning nationality of corporations, the issue is no different.

The whole problem area becomes more tangible when viewing the two el
ements’ place of contracting and place of conduct. When are these quali
fied as foreign? Is a contract made where it is negotiated, signed, or both, 
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where the contracting parties are staying (what if they are staying in differ
ent countries)? Is a tortious act committed where the tort-feasor was act
ing, or the injured or damaged person was suffering the consequences of 
the act, or where he subsequently died because of the act, or, in the case 
where the tortfeasor was acting through an agent, where the agent was 
eventually acting? These well-known issues, again, are issues of law. It is 
thus the law that qualifies certain elements as foreign or domestic.

The next consequential step is to determine the significance or relevance 
attached to the fact that an element is qualified as foreign.3 That, too, is a 
matter of law. The legal significance of an element’s foreignness thus varies 
with the field of law applicable in the particular case. (Some elements may 
have no legal significance at all — not all aspects of human life are legally 
regulated, one may assume — they are legally indifferent. Whether they are 
foreign or not is still ascertainable, but of no import). The nationality of 
the tort-feasor may be immaterial in the field of tort, for instance; the place 
of contracting immaterial in the antitrust field, etc.

The function of the Conflict of Laws is, inter alia, to lay down rules 
which determine the significance of a foreign element (or several in combi
nation) in a particular field of law and which ascertain under what circum
stances an element is foreign.4 The effect of a foreign element, when at
tached legal significance according to a Conflict of Laws rule, is usually 
that lex fori is inapplicable (and when not, the applicability of lex forif 
Such Conflict of Laws rules, the sole function of which is to ascertain the 
applicability of lex fori in view of the foreign elements involved, will here
inafter be termed unilateral conflicts rules.6 Phrased differently, these rules 
determine whether the forum court has jurisdiction over the subject matter 
or not (or whether a particular circumstance is covered or within the sub
stantive scope of lex fori).1

Generally, however, Conflict of Laws rules not only govern applicability 
or non-applicability of lex fori, but also provide criteria as to the applica
bility or non-applicability of foreign law (or rules) in the forum court.8 
These are the so-called choice of law rules, sometimes referred to as bilat
eral conflicts rules.9

In summary, a Conflict of Laws rule, whether unilateral or bilaterial, 
governs the applicability or non-applicability of lex fori or foreign law in 
cases holding foreign elements, which, by the rule itself, are qualified as 
foreign and attached legal significance. For these purposes the Conflict of 
Laws rule is often defined as a formal rule, since it only governs applica
bility, as opposed to the substantive rules, the applicability of which is 
governed.
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2. National or international law?

When Joseph Story 150 years ago in his great work “Commentaries on the 
Conflict of Laws”, influenced by Huber and other representatives of the 
continental doctrine, formulated his widely known maxims (axioms), he 
viewed the world as one divided into sovereign nations each constituting 
distinct legal compartments based on territory.10 The laws of one sovereign 
nation have no power, he claimed, to cross borders; they are confined to 
their particular legal system, which, consequently, as a whole, is limited by 
the territorial boundaries. Whether Story was here suggesting not only that 
a given nation lacks power to compel the courts of another to apply its 
laws, but further that the laws of one nation were unable to bind or affect 
anything in the territory of another, is not altogether clear, as we shall see 
infra" Suffice it to state, for the moment, that in Story’s mind laws were 
territorial. “It is plain”, he wrote, “that the laws of one country can have 
no intrinsic force, proprio vigore, except within the territorial limits and 
jurisdiction of that country.” Moreover, “no state or nation can by its 
laws directly affect or bind property out of its own territory, or bind per
sons not resident therein... (it cannot) regulate either persons or things not 
within its own territory.”12 These maxims, Story added, are a natural 
consequence of the proposition (Story’s first axiom) that every nation pos
sesses an exclusive sovereignty and jurisdiction within its own territory.13

The prime source of Story’s maxims was no doubt international law, the 
essence of which was believed to be the principles of sovereignty, equality 
and the independence of nations.14

While Story’s doctrinal basis thus was international law — the foun
dation of at least the first two maxims — Story regarded the Conflict of 
Laws as national law, in the sense that each nation has its own Conflict of 
Laws. Story’s strongest impetus was what he tought to be the necessity for 
general rules in the Conflict of Laws field, since, “without some common 
principles adopted by all nations in this regard”, confusion will rule the 
world.15

Let us assume for a moment — as Lorenzen, Cook, Vogel and others16 
have — that Story’s conception of territoriality was strict, meaning that no 
state can make laws that affect persons residing, property situated, conduct 
that has taken place, etc., within the territory of another state, even if the 
intention merely is that the legislating state’s own courts shall apply them. 
Observed closer, Story’s maxims would then imply as follows: the legis
lator of each nation is bound by international law to lay down both uni
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lateral and bilateral conflicts rules that are in harmony with the principle of 
strict territoriality. On the other hand, the legislator is free to form only 
unilateral rules (or for that sake, no rules at all). If, and only if, bilateral 
rules are enacted, territoriality must be observed. Hence, for Story, inter
national law would be decisive as to when (under what circumstances) an 
element is foreign, as to what elements are relevant and as to their legal sig
nificance in terms of the applicability or non-applicability of lex fori and 
foreign law. (In other words, international law would determine the lex 
causae)}1 The decision, however, whether to apply the law which, accord
ing to the axioms rule the specific event, lies entirely with the individual 
nation. If a nation chooses to apply foreign law, it does so out of “comity” 
only.18

The exact extent to which international law controls the substance of 
Conflict of Laws rules, according to Story, cannot be ascertained. It is en
tirely dependent upon the degree to which Story believed that international 
law defined territoriality, i.e., when persons, property or phenomena are 
within a territory and when without. In this respect, the Commentaries of 
Story supply no clear and unequivocal guidelines.19

Story’s conception of the territoriality of law was, as regards the Ameri
can tradition, adopted and refined in Beale’s “vested rights” version of the 
Conflict of Laws, which came to permeate the first Restatement of Con
flict of Laws, published exactly one hundred years after Story’s Commen
taries. The power of a nation — its legislative jurisdiction — to affect and 
bind persons, property, etc., outside its territory was, according to the Re
statement rules, consequently circumscribed.20

In commenting on the theories of Beale and other contemporaries, Cook 
puts the following rhetorical question: “Suppose England were to enact a 
law providing that all persons who anywhere in the world commit what 
would if done in England amount to unlawful homicide shall, if found in 
England... [be tried and convicted]... what ... would interfere to pre
vent the carrying out of the law?”, practicality aside.21

Legislative jurisdiction, Cook concludes, depends solely upon a nation’s 
own positive law, common or statutory, and not upon any inherent prin
ciples of jurisdiction. “Whether existing international law forbids such ac
tion by England”, Cook continues however, “is... another question.”22 
Yet, Cook ventures to propose, there is no general consensus as to inter
national law limitations and, although he does not exclude the possibility 
of such limitations in the future, at the time of writing (1942), he believes, 
nations are free to act as they wish in this regard.23 Ehrenzweig, twenty 
years later, seems to agree.24 But even if we momentarily accept Cook’s 
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understanding of Story’s territoriality, Cook and Story would still, despite 
completely divergent results, stand on common ground. They would both 
define Conflict of Laws as national law, settled within the realm of inter
national law principles, to the extent that pertinent international law prin
ciples exist. To Story, international law, from which at least two of his 
axioms were deduced, would control almost every step taken by the 
national legislator. To Cook, the legislator could safely proceed and prac
tise caution only very rarely. Hence, the difference between Story and 
Cook affects international law substance. As to the formal foundation of 
the Conflict of Laws, they are in accord.

The view that the Conflict of Laws is wholly international law, the pur
pose of which is to solve conflicts between sovereign legal systems, to pro
vide an international jurisdictional system (the internationalist view), is pri
marily ascribed to representatives of the French doctrine, such as Pillet, 
Foelix, Laine, Despagnet and Weiss, the German scholar Zitelmann and 
the Italian Mancini.15 International law in the view of Foelix, Laine, 
Despagnet and Weiss, has two subsections: public international law and 
private international law (or Conflict of Laws). Conflict of Laws is inter
national law; every aspect of Conflict of Laws is an aspect of international 
law, and as such it furnishes conflicts rules for every legal event with 
foreign elements (qualified as such by these rules). Moreover, for every 
such legal event, there is only one conflicts rule that is exclusively appli
cable. Jurisdiction over state territory and jurisdiction over state subjects 
are the controlling maxims.26

However “international” the internationalist view may seem, it cannot 
be distinguished, as a matter of principle, from the “national” view of 
Story. True, the terminology deviates, and true also that some inter
nationalists offer a far more sophisticated and complete system than does 
Story.27 And it may moreovef be true that they attribute to international 
law a more conclusive role tHän Story. Yet it all seems a matter of degree, 
and not of kind.28 For the internationalists do not maintain that national 
courts apply international law directly. International law (including its sub
sections) is directed to states and these are, by international law, obligated 
to model their laws on international law. The national courts, they seem to 
imply, apply national law and in the case öf Conflict of Laws, “national” 
Conflict of Laws, in the ideal wholly corresponding to the “international” 
Conflict of Laws; two sets of rules which run along parallel lines.29 This 
new terminology, however, may be dispensed with. Seen from a national 
court perspective, Conflict of Laws rules of a national character, are ap
plied.
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Consideration of international law is effected through transformation 
into national law of such principles or rules which may be relevant.

Whether international law principles, relevant in the field of Conflict of 
Laws, are directly applicable in national (municipal) courts or whether they 
have to be transformed (incorporated) into national law to be so appli
cable, may seem in the end to be a question of whether to choose to adhere 
to the dualist or to the monist school of international law. The dualist the
ory requires transformation; for dualists, as we shall see later, regard inter
national law and national law (or laws) as separate legal systems, ema
nating from separate sources and regulating separate subject matters.30The 
monists, on the other hand, view the world as undivided — only one legal 
system can exist, wherein the international law and the national relate to 
each other hierarchically.31 Assuming the supremacy (primacy) of inter
national law, does the monist theory postulate the direct application of in
ternational law in national courts? And is accordingly the Conflict of Laws 
international law? If viewed from the national court perspective again: not 
necessarily. National courts are instruments of distinct national legal sys
tems, and as such they perform the functions delegated by national law.32 
National law (constitutions) may prescribe that the national courts are free 
to apply international law, that in the case of a contradiction between inter
national and national law, the former shall prevail and that national laws 
are always to be construed as being consistent with international law, etc.; 
yet the fact remains that national law provides the basis for the application 
of international law33 and that national law provides the choice-of-law rule 
with respect to the choice between national and international law.

The method may be referred to as a general, in bianco, transformation, 
of international law, as opposed to the method according to which every 
single international law norm needs specific transformation. In both in
stances international law norms, to the extent that they exist, present them
selves in a national disguise. Moreover, in the former case, the courts may 
be considered to specifically transform the international law norms into 
national law. The same phenomena may also be expressed in the terms 
“adoption”, “incorporation”, “reception” or simply “application”. 
Only the terminology is confusing. The concept “directly applied”, how
ever, is herein, as noted above, reserved for the situation where inter
national law directs the national courts to apply international law norms.34 
The idea that international law norms are directly applicable in national 
courts, seems, rather than monism, to be the foundation of universalism.35

A view different in principle from those alluded to so far would also be 
that national law knows no superior, expressed either in the form of the 
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national law supremacy over international law or in the form of a denial of 
the existence of an international law.36 Hence, when Binding wrote that 
“Den Umfang seiner Strafrechte bestimmt jeder souveräne Staat 
souverän”, and “Nur der Staat hat das Recht sich zu berechtigen; er allein 
besitzt Kompetenz-Kompetenz”, his point of departure was the supremacy 
of national law.37 Binding was convinced, it seems, that there does not and 
cannot exist an international law, in the sense binding on sovereign 
nations. But when Otto Fischer in 1915 firmly denied the existence of any 
international customary rule having a binding effect in the field of Conflict 
of Laws, he was probably not simultaneously rejecting international law al
together, merely stating the fact, as did Cook, that he was unable to find 
such controlling rules at that particular time.38 The supremacy of national 
law theory has few, if any, advocates in the world today. The prevailing 
view is rather that Conflict of Laws is formally national law, and may ex
ceptionally be subject in its outer perimeters (at least potentially) to general 
and abstract restrictions (or injunctions) that are very few and limited in 
scope and imposed by international law (treaties or customary rules). 
While some scholars deny that such exist, they do not deny the possibility 
of their existence. The emphasis of the debate today is on the scope and 
range of international law restrictions (or injunctions).39 These are ques
tions of substantive international law and will be dealt with infra. In the 
sections to follow, some aspects of the Conflict of Laws from a national 
viewpoint will briefly be touched, upon.

3. The subject matter of Conflict of Laws
3.1 Terminologically

When Story considered it proper that the branch of national public law en
compassing Conflict of Laws rules be denominated private international 
law, his ratio was that this field of law “is chiefly seen and felt in its appli
cation to the common business of private persons, and rarely rises to the 
dignity of national negotiations, or of national controversies.”40 Hence to 
Story, the Conflict of Laws or private international law governed legal 
controversies of an international character (i.e., involving foreign el
ements) and concerned private persons in actions at a national court level 
as opposed to (public) international law, primarily pertaining to relations 
between nations. And since private persons are parties concerned, not only 
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in private law controversies, but in criminal or penal law actions as well, 
Story, quite consistently, systematize'd penal laws as one branch of the 
Conflict of Laws.41 In doing so, Story pursued the tradition of the Dutch 
school and, further back in history, of the medieval scholars in what is now 
called Italy (Bartolus, Baldus, etc.).42

Story’s systematization was later adopted by Wharton and Beale, seem
ingly on the same grounds.43 Consequently, the Restatement (1st) implied 
no changes.44 Cook, it would seem, had no objections, but argued too on 
the same systematic bases.45 The tradition has subsequently been kept alive 
by Goodrich and by Leflar.^ When, on the other hand, Rabel and Stum- 
berg delete “penal” laws from their respective treatises, they do so, one 
may assume, for practical reasons only.47 Ehrenzweig confines — by de
scription, if not by definition — Conflict of Laws to civil cases involving 
foreign contacts.48 “The English conflict of laws is not directly concerned 
to any great extent with criminal law”, says Graveson, and in accord, it 
seems, are Cheshire and Dicey/Morris f* And although Neumeyer may 
have conceived all public law (as distinguished from private) as falling 
within the province of private international law,50 the modern Continental 
view is that private international law comprehends civil law only: inter
national criminal law is, at the most, a neighbouring field of law.51

What, thus far, has been said of criminal or penal laws, can be extended 
to revenue laws, regulatory laws and other laws of a public character. 
These are occasionally referred to as the international administrative law, 
most of which was unknown to Story perhaps — and therefore not at
tended to — but which have gained terrain as a consequence of expanding 
government regulation and intervention in the lives of private persons.52

The foremost ground for not conceiving public law (including penal 
laws, revenue laws, etc.) as a component of the Conflict of Laws (or pri
vate international law) is that generally summarized in the maxim which 
states that the courts of one nation do not apply (execute) the penal or rev- 
eneu laws of another;53 a national court determines only whether lex fori is 
applicable or not — i.e., whether the court has subject matter jurisdiction; 
foreign law is not taken notice of, whereas in civil cases the choice of law 
process may render a foreign law applicable. In this particular sense, public 
laws are considered to be territorial. Rephrased in the terminology em
ployed supra, the maxim implies that Conflict of Laws rules respecting 
public laws are unilateral, while those respecting private laws are normally 
bilateral*

Seemingly unaffected by the many de lege ferenda attacks levelled 
against it in recent years, the vigour of the maxim, in the minds of scholars
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and jurists of both civil law and Anglo-American law origin, has been and 
still is considerable.55 Yet the maxim is by no way absolute: at least two 
doors are kept open. First, the distinction between public and private (civil) 
law is incapable of exact definition. The distinction may vary from one 
court to another (within one nation) and from one nation to another. As
suming that the characterization is qua lex fori, a law regarded in one 
nation as public may be characterized in another as civil, and vice versa. 
Secondly, foreign public laws are taken notice of at least indirectly for the 
sake of avoiding, for instance, double taxation or a breach of the principle 
ne bis in idem in criminal law. Furthermore, the act of state doctrine im
plies the taking into consideration of foreign public laws. And many more 
examples could be found which reveal that foreign public laws are not 
wholly disregarded; all however constitute mere exceptions to the general 
maxim.56

The underlying rationale for the non-application of foreign public laws 
is far from crystal clear: notions of tradition and history have played a cer
tain role; the persuasive force of the maxim as such, regarded as an a priori 
principle, has no doubt had some significance; the respect for foreign sov
ereignties, the protection of national sovereignty and the general reluctance 
to give assistance to claims and commands of other sovereigns have also 
been referred to, as well as procedural and practical difficulties. More 
plausible is the rationale that lies in the inherent difference between private 
and public law within the realm of the Conflict of Laws.57 Private law gen
erally forms a legal unit which is distinct, existing somewhat apart from the 
state (seen in the sociological sense). One of the prime functions of private 
law is to give assistance to private persons in legal transactions and to fur
nish a workable basis for legal interrelations in the private sphere, but leave 
the parties free, on the whole, to transact their dealings in their own way.

The mere existence of private law is at least as important as its substance. 
For these reasons, and others, the state can confidently allow its own pri
vate law to be substituted for foreign private law: Only in exceptional cases 
will ordre public function as a corrective. Public law, on the other hand, is 
thought of as the state personified. Through public law, the state as such is 
acting, directly in its own interest, and in the courts the state — as such — 
is one of the parties, protecting and enforcing its own interests. The com
mon interest which, in the private law sphere, states may have in the appli
cation of any private law rule (not necessarily its own) is not evident in the 
public law sphere. State public interests, if they do not always conflict, very 
seldom wholly coincide. And while they are prepared to assist private per
sons (whether their own nationals or foreigners) in conducting legal affairs, 
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states are unwilling (reluctance coupled with distrust) to give such assist
ance to other states. If any assistance is to be provided, then it is given only 
restrictively in individual cases (or groups of cases) and certainly not in ac
cordance with a general rule. In contrast to private law, ordrepublic is the 
rule, not the exception, but at the same time this indicates that the private
public law dichotomy, while pedagogically a useful tool, cannot be strictly 
upheld — in the end it is all a matter of degree58 — and it must not obscure 
the most essential fact that courts do not, but very exceptionally, apply 
foreign public law.

Since in the eyes of the civilians, accordingly, private international law 
includes no subsection that has a public law content, a new terminology has 
in some instances been developed for the purpose of covering all segments 
of law. Hence, parallel with private international law runs international ad
ministrative law, international criminal law, international procedural law, 
international constitutional law, international antitrust law, etc.59 As a 
principal concept, encompassing all of these areas of law, Heiz, for one, 
has chosen “internationales Kollissionsrecht”, the equivalent of which 
would be “international Conflict of Laws”.60

Although the concepts of international administrative law, international 
criminal law, etc., have gained some footing amongst American scholars, 
the impression is that “Conflict of Laws” still functions as the supercon
cept, enveloping all law.61 Story may have so intended,62 but private inter
national law is consequently not a synonym of Conflict of Laws today.63 
Conflict of Laws in the common law system has furthermore by tradition 
embraced not only the choice of law problems, but also jurisdictional prob
lems (and problems relating to the effects of foreign judgments). And since 
all areas of law are coupled with jurisdictional issues, criminal law, law of 
taxation, etc., too have a self-evident position within the Conflict of 
Laws.64 Terminologically, no objections can be raised against either this 
usage of the concept of Conflict of Laws or the Continental usage of the 
concept of private international law. Terminologically, further, “inter
national antitrust law” is fully acceptable as a parallel concept.

3.2 Logically

However, those who claim that international criminal law and inter
national administrative law run parallel to private international law, or 
that public law has a self-evident position in the field of Conflict of Laws, 
have something more in mind than considerations of terminology or of ex
pediency; they base their claim on the requirements of logic. To every sub
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stantive rule, it is suggested, there is linked a formal Conflict of Laws rule, 
which marks the scope of the substantive rule. The Conflict of Laws rule 
may be explicit or implicit. In the latter case the “veiled” Conflict of Laws 
rule must be unveiled through a process of interpretation: a process which 
includes, inter alia, the establisment of the object of the substantive rule, 
the background of the rule and the intent of the legislator. In the field of 
public law, the Conflict of Laws rules are, as mentioned above, predomi
nantly unilateral, in the private law field, bilateral. The latter supply cri
teria not only for the application of lex fori, but for the application of 
foreign law as well. However, both types of rules are, as a matter of prin
ciple, Conflict of Laws rules, it is further suggested, formal in character 
and autonomous in relation to the substantive rules the scope of which they 
determine. Thus Stevenson writes that “if a court finds that the criminal 
law of the forum cannot be applied — that is, that the State of the forum 
lacks legislative jurisdiction over the crime alleged — the court will not pro
ceed with the case even though it has judicial (or personal) jurisdiction over 
the accused.” In civil cases, Stevenson continues, the courts of the forum 
will apply the law of a foreign country in accordance with ordinary choice 
of law principles, at least so long as ordre public does not require other
wise. And then: “The difference, however, is one of degree and not of 
kind, for the decision to apply or not to apply the law of the forum in a 
criminal case is essentially a matter of choice of law.”65

Klaus Vogel is contra. Logically, he concludes, the unilateral Conflict of 
Laws rules, as opposed to the bilaterial rules, cannot be separated from the 
substantive rules; logically, there are no autonomous unilateral Conflict of 
Laws rules, and there cannot be any — they are nothing but substantive 
rules.66 The foundation of Vogel’s deliberations is the science of logical 
semantics developed by Lesniewski, Tarski and Carnap and, in particular, 
the principle established therein for the purpose of avoiding inherent con
tradictions in language, that a sentence — whatever its language and con
tents — is logically unable to make statements as to its own verity — i.e., 
logically it cannot, per se, express whether it is true or false.67 Statements of 
verity, according to this principle, can be supplied only by other sentences, 
which, in relation to the former sentence — the so-called object-sentence — 
stand as “meta-sentences”. There is a specific “meta-language”, which 
gives statements of verity with respect to the “object-language”.68

Transferred to the area of law, this principle implies — still in Vogel’s 
view — that a norm is incapable of making statements as to its own val
idity; other norms — “meta-norms” — are called for, norms that state the 
validity or the non-validity of the “object-norms”. The validity of the
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“meta-norm” in a given case can further be stated only by a “meta-meta
norm”, in other words, the “meta-nörm” is such only in relation to an 
“object-norm”; in relation to a “meta-meta-norm”, the “meta-norm” is 
an “object-norm”.69

Transferred further to the area of Conflict of Laws, the same principle 
would, according to Vogel, entail that a substantive norm is unable to 
make statements as to its own applicability; "meta-norms” are required, 
which determine whether lex fori or any other foreign law is applicable. In 
this sense, Conflict of Laws rules are “meta-norms” in relation to the sub
stantive norms — the “object-norms” — of the various legal systems.70

The Conflict of Laws rules are thus logically distinct from the substan
tive rules. But this, Vogel submits, is true only of the bilateral rules, not the 
unilateral. And he explains: While it is true that a sentence is unable to 
make statements as to its own verity, it is logically perfectly possible for a 
sentence to restrict its pretentions of verity to specific areas. For instance 
the sentence “All apples are green, if found in Sweden” restricts itself to 
apples found in Sweden. Statements as to the verity of the whole sentence 
as such, however, require a “meta-sentence”. In the same way, Vogel con
tinues, substantive norms, within the realm of the Conflict of Laws, can 
restrict their own applicability to certain phenomena, without however giv
ing indications, as to their applicability vis-a-vis the substantive norms of 
other legal systems. Thus, for example, a Swedish substantive norm declar
ing all resale-price agreements made with Swedish retailers illegal, restricts 
its applicability to specific agreements — resale agreements — where one of 
the parties is a Swedish retailer. The same norm, on the other hand, adds 
nothing to the question whether any other norm of another legal system is 
applicable, should the circumstances be different.71

There is no logical necessity, Vogel contends, to keep the “self-restric- 
tions” separated from the substantive norm; to the contrary, they form a 
part of the substantive norms. Unilateral Conflict of Law rules, according 
to Vogel, are nothing more than the “self-restrictions” of the substantive 
norms. They are therefore not logically autonomous; they merely form a 
part of the substantive norm. Take again the aforementioned substantive 
norm “All resale-price agreements, made with Swedish retailers, are de
clared illegal”. Assume that the Swedish courts do not apply the equivalent 
norms of other nations. A unilateral Conflict of Law rule could be ex
tracted from this reading: “When one of the parties to an agreement is a 
Swedish retailer, then the norm is applicable”. This may be required for 
practical reasons, not, however, by logical necessity, since logically the uni
lateral rule could just as well form a part of the substantive norm.72
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Nevertheless, Vogel has to admit that the unilateral Conflict of Laws 
rules are hereby not wholly stripped of a “meta-norm” character. The 
idea, or the maxim, namely, that foreign public law is generally not applied 
in domestic courts, is a “meta-norm”.73 Hence, a substantive norm of a 
criminal law character cannot logically — without the risk of contradic
tions — make statements as to whether it is public law and whether it is the 
only norm to be applied and enforced in the domestic courts, exclusive of 
all foreign norms of a similar or an identical nature.

Despite the profoundity of Vogel’s analysis, his reasoning is not com
pletely convincing. Vogel’s thesis that, within the realm of the Conflict of 
Laws, a substantive norm is, logically seen, unable to make statements as 
to its own applicability, on the one hand, but is capable, on the other, of 
restricting its applicability to certain phenomena, implies, as has been in
dicated, two different connotations of the term “applicability”: In the 
former case “applicability” connotes the question: Is this norm, as such, 
applicable or can any other norm of foreign origin be applicable (is there a 
choice of law issue, or not)? — or, in other words, is the norm governed by 
the principle of unilaterality or by that of bilaterality (basis for applica
bility)? In the latter case the question is strictly: Is this substantive norm 
applicable (applicability in the simple sense). The former questions are, to 
invoke the terminology of the Conflict of Laws, formal in kind, the latter is 
substantive. Of this Vogel, of course, is fully aware, and he acknowledges 
too, as we have seen, that the principle of unilaterality of public law is a 
“meta-norm”.74 Yet he neglects to draw the full consequences from these 
premises. Since all substantive norms, whether private or public, are logi
cally capable of defining, by way of “self-restrictions”, their own limits, 
i.e., their applicability in the simple sense, it would be logically possible to 
divest the bilateral Conflict of Laws rules of all ingredients, except the 
principle of bilaterality. All substantive norms would hereby be governed 
by either the principle of bilaterality or that of unilaterality, both being 
“meta-norms” and existing autonomously in relation to the substantive 
norms.75 Logically there is no difference. It is all a matter of legislative 
technique. Instead of prescribing in a Swedish substantive norm, for in
stance, that “the right to inherit is possessed by the children, the wife, etc. 
of the deceased” and combining it with a bilateral Conflict of Laws rule of 
the type “the right to inheritance is governed by the law of the country of 
which the deceased was a citizen when he died”, the substantive norm can 
read: “the right to inherit from a Swedish citizen, if he was such at the time 
of his death, is possessed by his children, wife, etc.” and be combined with 
a Conflict of Laws rule, reading: “The norms regarding the right to in
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heritance are governed by the principle of bilaterality.” Whether the con
necting factor — citizenship — is built into the substantive norm or the 
“meta-norm” is logically indifferent. The former legislative method may 
be preferable, but it is not logically necessary.

Inversely, a substantive norm from the public law field, such as: “All 
resale-price agreements, made with Swedish retailers, are declared illegal”, 
coupled with a Conflict of Laws rule prescribing that “the norms regarding 
illegality of resale-price agreements are governed by the principle of unilat
erality”, can, without logical bars, be rephrased as follows: “All resale
price agreements are hereby declared illegal”, and “If, and only if, one of 
the parties to a resale-price agreement is a Swedish retailer, then the sub
stantive norm declaring resale-price agreements illegal, is applicable”, re
spectively.

The conclusion thus seems to be that there is no difference, imposed by 
logic, between bilateral and unilateral Conflict of Law rules. Whether in
ternational criminal law, international administrative law, etc. are fields of 
law parallel to private international law (in limited sense) cannot be decis
ively determined by this narrow question of logical semantics.76 It seems 
that the whole matter can be solved, if necessary, only by a complex ap
praisal (as a matter of value judgment) of all the elements of one field of 
law in comparison with those of another. But then, of course, logic has sur
rendered. However, the purposes of the present study are, sufficiently ful
filled if the following is restated: unilateral Conflict of Laws rules can logi
cally exist.

But that is not all. Vogel’s transfer of the theory of logical semantics into 
the world of Conflict of Laws — placing the concepts of validity and appli
cability on an equal footing — is not entirely tenable. While a norm may be 
incapable of making statements as to its own validity, it is perfectly con
ceivable that a substantive norm per se conveys the basis for its applica
bility in the Conflict of Law sense — i.e., whether it is governed by the 
principle of unilaterality or that of bilaterality. This may be accomplished 
by expanding the applicability of the substantive norm to all persons, 
things, acts, etc., whatever their nationality or situs, thereby excluding the 
possibility of bilaterality. The substantive norm, for instance, that “all 
resale-prince agreements, wherever made and in disregard of the national
ity of the parties to such, are hereby declared illegal”, cannot be governed 
by the principle of bilaterality; by its very wording it excludes bilaterality. 
(The reverse, however — that a substantive norm excludes unilaterality — 
is not logically possible). This is not to suggest that such all-inclusive sub
stantive norms exist in reality, merely that, in terms of logic, they can exist.
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In other words, an all-inclusive, universal, substantive norm does logically 
require a “meta-norm” if it is to be regarded as unilateral. On the other 
hand, all other substantive norms falling short of all-inclusiveness, do so 
require, although the probability of a substantive norm — which is next to 
all-inclusive — being governed by the principle of bilaterality, is small or 
minimal. Indeed, it seems that the further away one moves from the prin
ciple of non-discrimination in the Conflict of Laws — i.e., the principle 
that the criteria for the applicability of lex fori and foreign law are equal — 
the greater the probability is that the principle of unilaterality is controll
ing, a probability that grows into certainty in instances of all-inclusiveness.

A caveat, however, must be added. Legal logic may, it is true, bring clar
ity into and widen the understanding of law, but the logical conclusions ar
rived at may not, as repeatedly emphasized by Vogel himself,77 serve a pos
tulates from which practical legal consequences are deducible. Thus the 
logical conclusion that unilateral Conflict of Laws rules can be auton
omous in relation to the substantive norm that it governs, and the logical 
conclusion drawn by Vogel that the unilateral rule is nothing but a part of 
the substantive norm, cannot — logically, one might add — produce prac
tical legal results other than to clear the minds of jurists. Even if the courts 
of one country were to consistently perceive the unilateral Conflict of Laws 
rules as autonomous and act accordingly, the logical conclusion that these 
rules are not autonomous could not provide a vehicle for the alternation of 
the courts’ procedural (or decisional) practice, unless, of course, the auton
omy of the unilateral rules is a specific prerequisite of procedural (or sub
stantive) law. Or seen from another angle: Suppose country A has enacted 
an antitrust law comprising a number of substantive norms, all governed 
by one Conflict of Laws rule regarded as unilateral and autonomous, as a 
“true” Conflict of Laws rule. Suppose further that country B also has en
acted an antitrust law consisting, however, merely of substantive norms 
since Conflict of Laws rules, it reasons, cannot logically exist in this field 
of law. Does the difference in approach give any information as to pro
cedure, legal security, decisional practice, etc., in the respective countries? 
Clearly, it does not.

This “non-productive” facet of juristic logic is also symptomatic of 
Vogel’s logical analysis as presented above and its bearing on the subse
quent sections of his work, wherein he proposes a theory for the determi
nation of the substantive scope of administrative law in West Germany; the 
so-called “Feldtheori”. This theory — to be described next — is relevant, it 
would seem in the administrative law field, irrespective of the logical ap
proach one chooses with regard to unilateral Conflict of Laws rules, apart 
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from some terminological singularities. In other words, Vogel’s “Feld- 
theori” is — terminology aside — independent of the results of his prior 
logical analysis.78

Vogel’s “Feldtheori” which, it should again be noted, is restricted to 
West Germany, is based on the cognizance of two different sets of reach
limiting norms within the ambit of administrative law: “external” norms 
and “internal” norms.79

External, or true “meta-norms”, are norms of international or consti
tutional law.80 Internal are the norms which logically — in Vogel’s view — 
form a part of the substantive norm itself — the intrinsic self-restraining 
(limiting) norm of the substantive norm, which are sometimes, as a matter 
of legal technique, construed as a separate norm (an “assisting” norm).81 
However, as the reach-limiting norms of international or constitutional 
law, according to Vogel, are few if any, and since substantive norms only 
very seldom give definite indications as to their sphere of application on the 
international level, it is necessary that the substantive norm be further 
construed. The construction (or interpretation) of substantive norms, 
again, requires its own norms — some general principles — since a court is 
not — or, at least, should not be — free to construe substantive norms at 
its own discretion. Rules of construction, derived from, inter alia, the con
stitution or from the “sensus communis”, or the totality of the legal sys
tem, must be observed.82 As far as possible the wording of the substantive 
norm must be reasonably construed in light of the other norms of the speci
fic statute. But when the words are equivocal, or when they fail to give suf
ficient information, additional “interpretative data” are needed.83 At times 
the legislative background of the particular substantive norm may provide 
some guidance. In rare instances the original “intent” of the legislator may 
be revealed. As “interpretative data” Vogel also considers the purpose or 
object of a substantive norm and the so-called teleological method. How
ever, Vogel infers, by detecting the purpose of a norm, one can only excep
tionally determine the international applicability of the norm. From the 
mere fact, for instance, that the purpose of a norm is to protect consumers, 
or the small business, or to establish a certain standard of behaviour, one 
cannot draw conclusions as to which consumers, what small business and 
where, and whose behaviour is involved. The purpose itself has to be 
“localized”, Vogel concludes somewhat tentatively.84 And this is where 
Vogel introduces his specific “feldtheoretischer Topoi” or “interpretative 
data”. The interpretation of every norm, with respect to its international 
applicability, Vogel suggests, necessarily leads to an arrival at a cross
roads, where the choice lies between a “nationalist” or “isolationist” in
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terpretation, on the one hand, and an “internationalist” or “cosmopoli
tic” interpretation, on the other.85

As regards West Germany, Vogel concludes, this state has — on a consti
tutional basis — chosen the “cosmopolitic” attitude towards other states, 
an attitude of “openness” and “cooperativeness”; the “offene Staatlich
keit”, as described by Vogel.86 This constitutionally based “State 
openness”, says Vogel, is a fact that the German courts have to take notice 
of — or even more: a rule which they are bound by. Thus in case of doubt, 
the German courts are constitutionally bound to interpret (construe) sub
stantive norms — that are administrative in character — in accordance 
with the “cosmoplitic” idea; the courts are, consequently, bound by a con
stitutional norm, a “meta-norm”.87

Vogel proceeds to examine different categories of administrative law in 
light of his theory — inter alia, the German antitrust law — and closes his 
analysis by somewhat doubting, but not at all rejecting, the view that the 
theory is pertinent outside West Germany.88

Inventive and thought-provoking as the theory of Vogel may be — al
though not at all unique89 — its usefulness has obvious limitations, quite 
apart from the fact that the “interpretative data” it advances play a mere 
subsidiary role vis-a-vis the wording of a norm, its legislative background, 
the legislator’s intent, etc.90 This is plain from the examples provided by 
Vogel himself — for instance, from the antitrust field. A nationalist (or 
isolationist) approach would, according to Vogel, in dubio lead to a con
struction of the antitrust law in extenso — i.e., the utmost possible exten
sion of the law. In contrast, an internationalist (or cosmopolitic) approach 
— shared, e.g., by West Germany — would lead to a restrictive construc
tion of the law involving due respect for the laws of other nations. Section 
98 II of the German Antitrust Act (GWB), which roughly provides that all 
restraints of trade, wherever carried out and having an effect within the na
tion, are covered by the Act, would in consequence of the aforesaid Ger
man approach have to be restrictively construed. Accordingly, Vogel con
cludes, only the German market is protected and only such restraints as 
have a direct or immediate effect on that market are covered; restraints 
that affect other markets directly and the German market only indirectly 
are outside the scope of the Act.91

The product of Vogel’s theory here, it seems, is the conclusion that only 
restraints having a direct effect on the German market are covered. But 
does the theory really allow such straight conclusions? Is the idea of “of
fene Staatlichkeit” a sufficient basis for so concrete an answer? Why not, 
for instance, settle for direct and substantial effects, or direct and severe ef
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fects, or for “indirect” effects — after all “indirect” many be more 
“cosmopolitic” than “any” effects? Vogel pretends that there is only one 
choice — that between direct and indirect effects — but the matter is not so 
uncomplicated. The problem is rather to fix a level on a wide scale of ef
fects, from “any” effects to “most severe” effects, and to this end Vogel’s 
theory is of little value.

Some points of doubt may also be raised against the basic structure of 
Vogel’s theory. Does the fact that a nation (here West Germany) strives for 
“openness” and cooperation in some areas, with some other nations, for 
some periods of time — or even most areas and most nations — give suf
ficient ground for Vogel’s thesis of “offene Staatlichkeit” as interpretative 
data? Should not the fact that a nation has avoided, consciously or not, 
seeking cooperation in some areas, with some nations, or, in other words, 
that the nation reveals a “nationalistic” attitude in these respects, be an 
equally valid guide for the courts of that nation and warrant the contrary 
interpretative data of “closed” Staatlichkeit? And does not the fact that a 
nation in some areas has laws which are predominantly national in charac
ter, which in their very wording take little, if any, notice of other nations, 
rather proceed to the conclusion that in these areas the nation has chosen to 
be “nationalistic” and that this the courts are bound to respect? Is there 
not an intrinsic contradiction in the thesis that a public statute, which is 
“nationalistic” in character, is to be construed in line with the idea of 
“openness”? This, of course, touches the very core of Vogel’s theory.

Moreover, how can a court be certain that the route chosen in a specific 
case is one which furthers cooperation among nations and which pays due 
respect to other nations, in contrast to alternative routes? What are the de
cisive criteria? Is international law of any interest, is it guiding? If inter
national law has a guiding role, is not the theory advocated by Vogel just 
another way of expressing the maxim that national law is to be construed in 
conformity with international law, in the absence of express wording to the 
contrary? Vogel himself denies this: in discussing the maxim, he finds the 
applicability of it too exceptional (Vogel’s own theory, on the other hand, 
is of general applicability).92

These questions may represent the doubt one entertains when examining 
Vogel’s theory. In the present context they will suffice. The examination 
will continue in the following sections of the now proceeding analysis, in 
sections which are more immediate and relevant to such an examination.
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Notes, Chapter VI

1 Cf. Goodrich, Conflict of Laws (St. Paul, Minn., 1949), at 1 f. Also see the Restatement 
(1st), Conflict of Laws (1934), § I; Ehrenzweig, Conflict of Laws (St. Paul, Minn. 1962), at 1; 
Westlake, Private International Law (7th ed., Bentwich, 1925), at 4; Leflar, American Con
flicts Law (1959), at 9; Dicey and Morris, The Conflict of Laws (London, 1973), at 3 f.; 
Cheshire, Private International Law (London, 1974), at 3 f. As to the subject matter of Con
flict of Laws, see further, infra p. 321 ff.

2 Whether national (domestic, lex fori) or international, will be discussed infra p. 317 ff.

3 This is all said with reference to the statement made in the beginning of the introduction, 
supra. From the standpoint of a national court, the whole process of reasoning may be, and it 
is generally taught to be, the reverse, and is moreover holding other aspects. Having in sight, 
for instance, a legal controversy brought to a court, wherein one of the parties (or both) 
alleges that the case involves foreign elements which should render lex fori inapplicable and 
maybe even further: a foreign law applicable. Logically the decision-process of the court must 
begin with what is generally referred to as characterization, or sometimes as classification, 
i.e., the demarcation of the particular field of law at issue, followed by the ascertainment of 
the Conflict of Laws rule governing in that field. The Conflict of Laws rule, again, determines 
what elements are to be qualified as foreign, and consequently, whether the alleged element in 
the case can be qualified as foreign at all, with respect to the particular field of law involved. 
The question becomes, in other words, whether the element, alleged to be present, is relevant 
(or material). Relevant elements are oftentimes designated connecting factors (points of con
tact). Subsequently, the court must decide whether the alleged element in fact is foreign, a part 
of the decision-process usually referred to as localization. Should it so be, the remaining issue 
becomes, what legal significance does the Conflict of Laws rule attach to the fact that the case 
comprehends a foreign element: Does it render lex fori inapplicable, does it render foreign law 
applicable?

See further, Ehrenzweig, Conflict of Laws (St. Paul, Minn. 1962), at 326 ff. (including the 
comprehensive references; Leflar, at 209 ff., 215; Robertson, A., Characterization in the 
Conflict of Laws (1940); Ehrenzweig, Private International Law (A.W. Sijthoff — Leyden, 
1972), at 113 ff.; Rabel, The Conflict of Laws: A Comparative Study (Chicago, 1945), at 42 
ff.; Goodrich, Conflict of Laws (St. Paul, Minn. 1949), at 15 ff.; Dicey and Morris, The Con
flict of Laws (London, 1973) at 19 ff; Cheshire, Private International Law, at 42 ff.

4 “Function” will herein denote merely the (direct) formal function of the Conflict of Laws 
rule (see Cheshire, at 3) and not the underlying policies, reasons, motives, rationale, etc. upon 
which the Conflict of Laws are generally founded. See e.g. Leflar, at 113; Goodrich, Conflict 
of Laws (St. Paul, Minn. 1949), at 7.

5 Lex fori is the commonly accepted term for the law of the forum court in the particular field 
of law as characterized. See e.g. Dicey and Morris, at 11.

6 The equivalent to “unilateral” in the German doctrine is “einseitig”, see e.g. Neumeyer, 
Internationales Verwaltungsrecht, part IV, at 115 ff., but see further infra, p. 324 ff. Also see 
Morris, The choice of Law Clause in Statutes, 62 L.Q. Rev. 170 (1946), who prefers the term 
— “one-sided” as opposed to “all-sided” conflict rules. These terms are adopted by Mann, 
F.A., Studies, at 43 ff, but used, it seems, in a different sense.

7 Subject matter jurisdiction does not, accordingly, correspond to jurisdiction in rem. As to 
the ambiguity of the concept, see e.g. Ehrenzweig, Conflict of Laws (St. Paul, Minn. 1962), at 
72 f. In those days the use of the concept subject matter jurisdiction in the sense noted in the 
text, had been practised widely. Another equivalent, “competency”, has not been 

333



favoured. As an equivalent to substantive scope (covered, under the aegis) in the German 
doctrine is “Anwendungsbereich”. Conflict of Laws rules that determine the substantive 
scope of a particular field of law are therefore frequently termed “Anwendungsbereich
normen” or sometimes “Grenznormen” or simply “Kollissionsnormen”. See further, infra, 
p. 321 ff.

8 Ehrenzweig, in Private International Law (A.W. Sijthoff-Leyden, 1972), at 75 f., discusses 
whether foreign law or a foreign rule is applied and reaches the conclusion that foreign rule is 
preferable. Cf. Ehrenzweig, Conflict of Laws (St. Paul, Minn. 1962) at 352 ff. (foreign law). 
Also see Cavers, The Choice of Law Process (1965), at 9 and 40 f. Still it seems that “foreign 
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as a counterpart to the lex fori, see supra n. 5.
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derer, 120 ff. See further, infra, p. 322 ff.

10 Story, Commentaries on the Conflict of Laws, Foreign and Domestic (8th ed., by Bigelow, 
M.M., Boston 1883. The first edition was published in 1834). The influence of Huber is well 
documented. As to this and Story in general see e.g. Vogel:, Der räumliche Anwendungsbe
reich der Verwaltungsrechtsnorm (Frankfurt am Main, Berlin, 1965), at 28 ff. and 40; Loren
zen, Huber’s De Conflictu Legum, Selected Articles on the Conflict of Laws (New Haven, 
1947), at 136 and 155; also see Lorenzen in the same work, Story’s Commentaries on the Con
flict of Laws — One Hundred Years After, id., at 181; Ehrenzweig, Conflict of Laws, at 6 (in
cluding n. 22); Müller, Horst, Der Grundsatz des wohlerworbenen Rechts im internationalen 
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Chapter VII
International law and national 
law — the relation

1. Introduction
Every statement as to the binding character of international law on state 
conduct holds an assumption of the relationship between international law 
and national law. Thus the statement that international law set limits on 
state jurisdiction, includes the assumption that international law contains 
rules that are binding on states. The question of the relationship between 
international law and national (or municipal) law — the binding character 
of international law — has always troubled the minds of jurists. It is one of 
the favourite playgrounds of legal thinkers. Almost every treatise on inter
national law has a chapter or two reserved for this problem. The seemingly 
endless discussion as to whether the dualist or the monist school provide 
the correct description of relation between the international and national 
law may, in a sense, as Berber puts it,1 be a struggle of words and concepts: 
There is a general consensus among international lawyers as to the su
premacy (primacy) of international law over national law.2 The only sub
ject of dispute, it seems, is the nature of that supremacy. An international 
court judge would not hesitate to apply the international law rule even 
though it conflicted — at least as far as the subject matter concerns — with 
a municipal rule of law. And no one, it seems, would deny him that right.

Nevertheless, for an accurate understanding of international law — its 
subject matter, its subjects, its functions, etc. — a discussion on the subject 
is indispensable. What particularly concerns us here is the following query: 
Are the jurisdictional principles and their substance in international law — 
if such exist — in any way conditional upon the nature of the international 
— national law relationship, i.e., whether you choose to give support to the 
dualist school, the monist school, or any other school, intermediate or in
dependent of these.
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2. Dualism versus monism
The dualist (pluralist) and monist controversy revolves primarily around 
three questions: The source, the subjects and the subject-matters of inter
national law and national law, respectively. When an inqury is made as to 
the source of law, the decisive question is, whence does the law spring?, a 
question not necessarily identical to that of the validity, or the binding 
force, of law? When the subjects of law are to be identified, the query is: 
to whom (to which persons) does the law apply? The subject-matter, 
finally, has to do with the contents of law, the what of law. Sketched very 
schematically, the dualist school regards international law and national law 
as two entirely separated legal orders, having separate sources, separate 
subjects and separate subject-matters. The monist school, on the other 
hand, discerns only one legal order: in the eyes of the monist school, law is 
universal.

3. Dualism (pluralism)
According to Triepel all legal norms are an expression of will.4 The will 
from which a legal norm emanates, Triepel regards as its source of law. 
The source of national law is the will of the sovereign state? The source of 
international law, Triepel reasons, is the collective will of several states 
merging in a common will, in a “Vereinbarung”.6 A “Vereinbarung” of 
state wills is to be distinguished from a treaty. While the treaty, according 
to Triepel, is a compromise of conflicting wills, the “Vereinbarung” is a 
fusion of wills striving towards the same end?

To be distinguished thus is the will of the single state from the common 
will, as manifested in the “Vereinbarung”, in Triepel’s view, two separate 
sources of law.

According to Triepel, moreover, international law and national law has 
separate subjects; whereas the subjets of international law are the states, 
national law is addressed to the persons living in those states?

And, finally, in Triepel’s view international law regulates solely inter- 
statial relations, national law on the other hand the intercourse between a 
single sovereign state and its subjects and between the subjects within the 
state. The consequence of the separation of international law and national 
law as legal orders, Triepel continues, is that international law cannot be 
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valid and binding for the subjects of a state, whereas, on the other hand, 
national law has no binding force in the realm of international law. For a 
rule of international law to be valid within a single state, it has to be trans
formed into rule of a national law and vice versa. Furthermore, the two 
legal orders can never stand in mutual conflict. The state is sovereign over 
its subjects; international law is sovereign over the states, and thus there is 
no area of conflict.

The theories of Triepel have been adopted, refined and developed by, 
inter alia, Anzilotti, Walz and Heilborn? A conflict between international 
law and national law, says Anzilotti for instance, is not conceivable.10True, 
the state — as a subject of international law — is under an obligation to 
harmonize the national law with international law. Where such a harmon
ization is omitted, or where the state creates rules in violation of inter
national law, it is this act or omission by the state as such, which violates 
international law, and not the product of its behaviour, i.e., the national 
law. The conflict is only significant from the viewpoint of international 
law." Or in the words of Oppenheim: “[International law cannot] per se 
create or invalidate Municipal Law, nor can Municipal Law per se create or 
invalidate International Law. International Law and Municipal Law are in 
fact two totally and essentially different bodies of law which have nothing 
in common except that they are both branches — but separate branches — 
of the tree of law.”12

4. Monism
Monism has many forms. One monist theory proceeds from the idea of the 
state as the supreme entity (state primacy); another from the notion of the 
international law as the highest authority (international law primacy) from 
which state rights and national law derive their validity (the so called rad
ical monism); and a third, also to be true from the notion of international 
law supremacy, but assuming at least a temporary “validity” of national 
law rules that conflict with international law (the “moderated” monism). 
And although the basic structure of the theories of those who champion the 
international law supremacy is shared, the variations are numerous.

Common to all monists is the perception of the law as a single entity — 
the law as universal — and sovereignty as absolute. There is, the monists 
assume, only one source of law, the origin of all law, under which there 
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cannot exist separate subjects or separate subject-matters.
Those monists who regard the state as supreme, as the absolute sover

eign, above which no authority exists, perceive international law — if such 
law there is at all in the “true” meaning of the word (the difference be
tween those who deny international law all together and the state primacy 
monists stands and falls, of course, with the definition of international 
law) — either as an external state law — rules incorporated in the national 
law for external affairs — or a law otherwise created by states for common 
purposes but of a non-binding character, or “self-binding” as the theory 
of “autolimitation” suggests.13 Monism in this sense flourished particular
ly in the past century in the furrow once turned by Hegel, but has today 
few, if any, followers.14 Moreover, this “inverted monism”, to speak with 
O’Connell, “has never found favour in international tribunals”.15

“Radical” monism arose with Keisen.'6 his brilliant and epochmaking 
works the “pure theory of law” was founded.17 Law, in his view, and in the 
spirit of Kant, is an independent science domiciled in the world of 
“Sollen” (“oughtness”), strictly separated from the world of “Sein” 
(“isness”); “purified” from elements of nature. Elements from the world 
of “Sein” (facts, circumstances, etc.) are relevant in the world of “Sollen” 
if given a significance by the elements (norms) of the latter. For Keisen 
there is only one legal order, whose elements — the legal norms — are all 
linked together in chains the anchor of which is the basic norm (“Grund- 
norm”), the ultimate norm.18 A legal norm is valid and is an element of the 
legal order if it can be traced back to another legal norm, the validity of 
which must be traced back further to another legal norm, and so on, which 
ultimately leads to the basic norm, the foundation of all legal norms, the 
“unifier” of all legal norms. Every basic norm is the foundation of a norm 
system. Ethics and law constitute different norm systems because they have 
different basic norms. On the other hand, the substance of a norm alone 
conveys nothing about its validity as a legal norm, nor does the fact that it 
is logically deducible from the basic norm.19To be valid as a legal norm, the 
norm must have been created by an act of volition and according to a pre
determined specific method, the validity of which, again, must be traceable 
back to the basic norm. In this sense, all legal norms are positive. The only 
norm that is not positive and therefore not created in the legal order, is the 
basic norm itself. The basic norm is nothing more than a hypothesis. The 
hypothesis chosen must, however, be capable of providing a plausible ex
planation and elucidation of the world we know.

Unlike other representatives of the Vienna school, such as Verdross and 
Kunz, Keisen is unable to found international law primacy on logical cri
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teria. Theoretically, he claims, both international law primacy and national 
law primacy are possible.20 The choice, he says, is merely subjective, a 
choice of values.21 The national law primacy implies the sovereignty of the 
state (any state) as a legal order, the state legal order as the top of the pyra
mid in which other states and the international law are merely the constitu
ent elements, (the “subjective” theory of international law), the inter
national law primacy, that the states as legal entities form a part of the in
ternational law, that states thus are not sovereign but co-ordinated parts 
encompassed by international law.

Verdross and Kunz go further and argue that national law primacy is 
logically impossible and that, therefore, only the primacy of international 
law can be asserted. Absolute sovereignty, accordingly, can only pertain to 
international law. State sovereignty, if such there should be, is merely rela
tive in the sense that no state is subordinated to another state, but to inter
national law alone.22 All states are thus directly and immediately subordi
nated to international law, and all their activities, in consequence, are regu
lated by that law. The “competence” of the states is conferred on them by 
international law; the “Kompetenz-Kompetenz” is vested in international 
law. Moreover, the rules of international law are principally rules of com
petence, the essential and necessary function of which is to settle the terri
torial, personal and temporal sphere of validity of the co-ordinated states 
(legal orders).23 Yet there are no limits to the substance of international 
law.24

The moderated monism, which originated with Verdross, differs from 
radical monism in the sense that it admits the possibility of conflicts be
tween international and national law.25 A national law rule in contraven
tion of international law is not a mere nullity, but leads a life of its own — 
at least temporarily — and it is applied by the national courts until the 
waves of international law dissolve the disharmony.26

The basic norm, the foundation of all norms, through which we are to 
understand the world we know and the world of “Sollen”, was first as
sumed to be pacta sunt servanda. But criticized, inter alia, for not explain
ing the existence of customary rules in international law, this postulate was 
abandoned. For Keisen the substitute reads: “The states ought to behave as 
they have customarily behaved”,27 and for Verdross, who cannot see that 
mere customary behaviour may create rights and obligations:28 the subjects 
of international law shall behave as prescribed by the fundamental (gen
eral) principles based in the social nature of human integration, and the 
norms of treaty law and customary law generated on the basis of these fun
damental principles.29
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5. Criticism of dualism
The foremost critic of dualism is Keisen. In his work entitled “Das Prob
lem der Souveränitet und Theorie des Völkerrechts” published in 1928, 
and in later works, Kelsen spares no pains in dissecting the dualist doctrine. 
The following is a tentative appraisal of Keisen’s analysis.

When seeking to appraise Keisen’s analysis of dualism, one must never 
lose sight of the fact that Keisen argues basically as a monist, that he pri
marily examines dualism from the viewpoint of his “reine Rechtslehre” — 
that he thus applies the “Deutungs-schema” of his own preconceptions 
and perceptions as developed in the “reine Rechtslehre” — that his reason
ing is principally “Systemimmanent” — i.e., it lies intrinsically within his 
own system.

The object of Keisen’s analysis is the logical — or correctly, “norm
logische” — relationship between international and national law and he 
perceives, as a starting point, three possibilities: Either the two systems are 
wholly separated from, and independent of, each other; or they stand in a 
relationship of sub- and superordination; or finally, they are coordinated 
under a third legal system. The third possibility is immediately rejected 
without further inquiries. The analysis of the relationship, says Keisen to 
begin with, is not a matter of inquiry into positive law, but merely a ques
tion of putting hypotheses to the test and: “Die möglichen Hypothesen sys
tematisch zu entwickeln und in allen ihren Konsequenzen zu 
durchdenken.”30

For this purpose, Kelsen selects three parameters for legal systems: The 
source of law (“Norm-Quelle”), the object of law (“Norm-Objekt”) and 
the subject of law (“Adressat” or “Norm-Subjekt”).31 The source of law, 
in Keisen’s view, is the foundation of the legal order, the foundation of the 
validity of the order as such and the validity of all the norms in the order — 
their validity as norms in the legal order — i.e., the basic norm. And since 
only a norm can grant validity to another norm, the basic norm also is a 
norm, as its denotation suggests, and therefore not a fact. This source, the 
basic norm, thus is the last outpost of all norms in a legal order, beyond 
which there is nothing in the world of “Sollen”. It is moreover, according 
to Keisen as we have seen, only a hypothetical norm: The validity of the 
legal order is consequently dependent upon the validity of the hypothesis. 
As the object of law, Keisen understands the contents or substance of law, 
which is human behaviour — the conduct of men — in fact: “Das Recht 
regelt menschliches Verhalten, statuiert Pflichten und Berechtigungen, die 
menschlisches Verhalten beeinhalten.”32 The subject of law, on the other 
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hand, is not to be identified with the physical person — a person, in fact — 
but is the creation of law, an element of the world of “Sollen”. All persons 
are therefore legal persons, which, says Keisen, — in the world of “Sollen” 
— are nothing more than personifications of a complex of norms as a sys
tem, invoked for pedagogical purposes.33 Physical persons become legal 
persons when qualified as such and endowed with rights and obligations 
according to a legal norm which constitutes part of a legal order. In conse
quence, separate legal orders have separate legal persons: “Der Verschie
denheit des Adressaten entspricht in voller Parallelität die Verschiedenheit 
des Adressanten; so dass als Grundsatz zu gelten hat: Verschiedene 
Ordnungen entspringen ebenso verschiedenen Quellen oder Autoritäten, 
wie sie sich stets und begriffsnotwendig an verschiedene Personen oder Ad
ressaten richten.”34 (“Person” here means a legal person.) It follows too, 
that since a person is qualified as such — i.e., as a legal person — only on 
account of a norm in a legal order, such a person is the subject of only one 
legal order. Other legal orders, if such exist, have their own legal persons. 
A human being — i.e., a physical person, as distinguished from a legal per
son — may find his behaviour regulated by two separate orders — in Kei
sen’s view, at least two separate normative orders such as a legal order and 
a ethical order — and may psychologically be in conflict, but that is quite 
another matter.35

The critical criterion for the individuality — the independence — of a 
legal order, in Keisen’s view, is whether it has an independent source.36Two 
separate and independent legal orders can exist only when they are founded 
upon two entirely separate and independent sources (basic norms). Differ
ences as to the object of law, constitute merely a secondary element and be
come significant as a distinguishing factor only when there exists a differ
ence in sources. Separate legal orders may have different objects. On the 
other hand, it is also possible that two separate orders have — partly or 
fully — the same object, precisely as the object of a legal order and ethics 
may partly or fully coincide. Finally, since the subject of law wholly paral
lels the source of law, it cannot be a distinguishing factor.37

Such are the interpretative data, Keisen’s own paradigm — his “Deut
ungsschema” — that is applied to Triepel’s dualism. Consequently, when 
the dualists maintain that international law and national law have different 
subjects — international law the states, and national law the subjects of the 
state — Keisen’s main objection is that there is no such thing as a state in 
the world of “Sollen”: The state is nothing but a personification — a “Hy- 
postasierung” — of a system of legal norms, a legal order. A differen
tiation between the state, as a legal order in the international sphere, and 
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the state also as a legal order in tjie national sphere is, according to Keisen, 
not feasible, not at least if the .Separation of the two spheres is to be 
upheld.38 Nor is the dualist conclusion that international law and national 
law have different subject-matters — or, in the terminology of Keisen, dif
ferent objects — acceptable. Both systems, Keisen claims, have human be
haviour as objects: What the dualists regard as state conduct is nothing but 
the conduct of men. And since one of the axioms of the “reine 
Rechtslehre” is that a legal order knows no limits with respect to contents, 
a separation of international law and national law on account of their ob
jects is out of the question.

However, non-separability of international law and national law sub
jects and objects does not determine the issue. According to Keisen’s own 
premises, the dualism of legal orders is not contingent upon the possibility 
of such separations. Whether Triepel so suggested or whether he was 
merely describing the international — national law relation, without defin
ing the exact criteria for dualism, is not entirely clear. Moreover, when 
Triepel saw states as subjects under international law — and state subjects 
as subjects under national law — he probably had in mind what in the Kei
sen terminology would be referred to as the object of law; and the use of 
the word “state” might, after all, have been a mere metaphor. Thus Kei
sen’s analysis so far is primarily a clearing up and a disposal of what in Kei
sen’s mind are misunderstandings and misconceptions in the dualist con
struction.

What it all comes down to, if dualism is to be maintained, is whether in
ternational law and national law have independent sources. This is the cru
cial criterion, as Keisen assumes. It is here that the emphasis of Keisen’s 
analysis and critique must lie. Yet it is here that Keisen is least convincing.

Keisen criticizes the concepts of “Staatswille” and “Willensvereinbar
ung” — the sources of national law and international law in Triepel’s view 
— as being inappropriate as basic norms: they are expressions of facts and 
therefore not genuine norms and, secondly, they are diffuse.39 Keisen’s 
criticism, however, does not yet reach the heart of the matter. It is true, the 
“will” does not constitute an expression of “Sollen” (“oughtness”) — al
though it may easily be rephrased as such — and it is also true that the 
“Willensvereinbarung” is somewhat of an unio mystical Hut, again, dual
ism does not necessarily perish with Triepel’s choice of sources;41 nor does 
monism with Keisen’s choice of the basic norm, as we have seen.42 Later 
representatives of the dualist school have selected other sources without 
undermining the dualist doctrine.43

What then is the crux, the crucial criterion, upon which dualism must 
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stand or fall? According to Keisen’s basic thesis,44 the crux is whether the 
relationship between international law and national law can logically be 
one of dualism (and “relationship” cannot possibly here denote a norma
tive relationship as between two norms in Keisen’s world of “Sollen”, 
since that would be equal to asking whether dualism is identical with mon
ism) or, in other words, whether the dualist construction, in spite of all its 
imperfections, is logically possible: Is it “norm-logically” tenable? The 
logical posture of the dualist doctrine, apart from these imperfections, is 
never really put to the test. When Keisen argues that the international 
lawyer must disregard (“absehen”) national law and the national lawyer 
international law; or that “eine gleichzeitige Geltung beider 
Ordnungen.... von demselben einheitlichen Standpunkte aus unmöglich 
ist”; or that “der auf der Basis einzelstaatlicher Rechtsordnung Stehende 
und in diesem Sinne als ’Jurist’ Bezeichnete die Geltung völkerrechtlicher 
Normen in seinem Betrachtungsbereich nicht erfassen [kann]”; or that: 
“Ein Völkerrecht, das auf einen von der Quelle staatlichen Rechts gänzlich 
verschiedenen Ursprung zurückgeführt wird, ist für den ’Juristen’ ebenso 
überhaupt nicht vorhanden”; or that, if international law and national law 
are two separate legal orders, “dann wäre sie vor die Möglichkeit eines 
Widerspruches zwischen beiden Ordnungen gestellt, den sie zu lösen aus
serstande bliebe”,45 he is merely restating and rephrasing one of his funda
mental premises for the analysis, namely, that norms in a legal order derive 
their validity from the source of the order — the basic norm — or that sep
arate legal orders must derive their validity from separate sources, in other 
words, that two legal orders cannot be one.

In the end also Keisen is forced to admit that dualism is logically poss
ible: “Eine dualistische Konstruktion des Verhältnisses zwischen Völker
recht und staatlichem Recht ist zwar logisch nicht unmöglich”.46Narrowed 
down to its very essence, the question of relationship between international 
law and national law is a question whether the connecting link between 
these two spheres of law is a legal norm or whether it is the process of trans
formation. And, indeed, this question cannot be logically solved: it is a 
question of beliefs. Keisen’s analysis of the dualist construction may prove 
that the monist view is more reasonable from the viewpoint of the “reine 
Rechtslehre”; it does not show that monism is the only possible logical 
construction. As has been demonstrated, Keisen’s own premises allow that 
one and the same human being is given legal significance in separate legal 
orders.47 (That human beings in government positions in the individual 
states may have been given legal significance in both international law and 
national law, is therefore not an entirely untenable proposition, which 
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would, at least partly, explain the “binding” character of international 
law).48

If the dualism — monism controversy cannot be settled by the appli
cation of strict logic, the question becomes: Do empirical studies offer con
clusive evidence in favour of either theory? Seen from the standpoint of in
ternational and national courts, for instance, the answer again must be in 
the negative. The fact often called attention to by the monists,49as evidence 
for their view, that national courts apply international law, that the 
national courts, as Verdross suggests, independently (independently of the 
state, that must be) and directly apply international law rules, is merely a 
monist interpretation of facts. The dualist interpretation of the same facts 
would be as follows: National courts are regulated by national law, they 
are a part of the national law system and they apply international law rules 
on the sole ground that national law either explicitly or implicitly directs 
them to do so, by way of transformation of the international law rule into 
national law, by way of a specific incorporation of the rule, or by way of a 
general incorporation of the rule into the national law system.50 Black
stone's proposition that “The law of nations ... is .. . adopted, in its full 
extent by the common law, and is held to be a part of the law of the 
land”,51 would thus in the mind of a dualist be interpreted as a general — 
en bloc — incorporation of international law into national law. The addi
tional fact, adduced in favour of monism52 namely, that international treat
ies may be self-executory in some countries, may be regarded by the dual
ists as nothing else than a national law competence vested in the national 
government organs to create national law in this particular manner.53 When 
Verdross claims to have found evidence of the fact that “innerstaatliche 
Verfahren einer völkerrechtliche Kontrolle unterworfen werden kann”, in 
the possibility that, in certain instances, one state may require another state 
to bring its national law rules into harmony with international law,54 he 
seems merely to be stating what the dualists do not deny, that the decisions 
of international courts may, in specific cases, require a state to take necess
ary action towards harmonization. As Ross observes,55 only if the inter
national court decision eo ipso should invalidate the particular national law 
rule in question, could Verdross’ point be seriously maintained.

Nor is, on the other hand, the argument put forward by the dualists that 
monism is incompatible with the fact that national courts apply national 
law rules which contradict international law, exclusively in favour of dual
ism. To this the monist may reply first, that international law may tolerate 
temporary inconsistencies as matters of law, and secondly, that contradic
tions in law between international and national law are logically not poss
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ible in the dualist system.
What these few examples show is that the same facts can be taken as evi

dence for both dualism and monism. The controversy between these two 
schools, is in the end not so much a controversy on facts (whether they 
exist), but rather whether the facts and their interpretation offer evidence 
for one or the other theory.56 Assuming thus that the dualist-monist dichot
omy cannot be resolved by logical reasoning or empirical studies, that both 
logic and factual experience leave the controversy unsettled, what else is 
there to resolve the issue? What is it that makes an international lawyer 
prefer one before the other? It seems that the answer is, as Keisen once held 
with respect to the choice between international law primacy and national 
law primacy,57 that the choice is essentially a reflection of fundamental sub
jective conceptions of life in general and a result of an individual appraisal 
of the extent to which one or the other theory corresponds to these concep
tions.58

6. Other theories
There is a strong tendency among international jurists to abandon the dual
ist-monist dichotomy on the ground that the theories are unsound, illogical 
or on the ground that they are divorced from realities.59 The critique 
against both theories has emanated principally from advocates of the op
posing school, but also from writers independent of both schools.60 The 
criticism has resulted in the presentation of new theories, most of which, 
however, are more or less variations of dualism or monism. Some theories 
have grown out of criticisms of Keisen that rest on a fundamental misun
derstanding of Keisen’s perceptions and concepts. Gerhard von Glahn, for 
instance, submits that: “A reasonable interpretation of the entire issue 
would appear to be that international law is derived from domestic law 
through the openly or tacitly expressed will of the states recognizing the 
obligatory character of a rule of international law”,61 having concluded 
that: “States are, in practice, quite opposed to an acceptance of the idea 
that their authority was conceded to them by some outside agency or legal 
order. It would be very difficult to prove that any such concession or del
egation had been effected in actuality when the states of the world them
selves are the creators of the rules of international law.”62 What concerned 
Keisen was not so much the historical basis of international law — a ques- 
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tion of facts — as Glahn seems to infer. Keisen was rather devoted to the 
analysis of the legal basis of international law in its normative posture. The 
problem with Glahn, as with many others,63 is that he attaches too many 
subjective value judgments to the concepts of Keisen, especially to that of 
“delegation”. He forgets that “delegation”, as well as “sovereignty”, 
strictly denote norm-logical relations. Historically, to take an example 
from the microcosmos, two persons who conclude a contract may have del
egated or conceded some of their powers (competences) for the purposes of 
reaching an agreement concerning their mutual competences in some re
spects. From Keisen’s norm-logical point of view, the conduct of these per
sons (as human beings) is the object (“Norm-Object”) of certain norms, 
the validity of which can be traced back to the contract, the validity of 
which may be traced back to the sentence pacta sunt servanda, etc.64 further 
back to the basic norm. Or to take another example: Let us envisage for a 
moment the Indian tribes as nomads on the American continent before the 
white man set his foot there. Although some of these tribes may have lived 
in peaceful coexistence, let us assume that in the beginning the relations be
tween the tribes took the form of a continuous struggle (for hunting
grounds, food, etc.). Assuming further that for the settlement of this end
less struggle an agreement was reached at some point between the chiefs of 
the tribes (or at least of some tribes) as to the allotment of hunting
grounds. If these assumptions be correct: What is the norm-logical image 
of these supposed historical facts? Norm-logically the conduct of the chiefs 
of the tribes, and perhaps the tribes as such, is the object of norms whose 
validity may be traced back to the agreement and further back to the norm 
pacta sunt servanda until eventually we reach the basic norm — a mere hy
pothetical creation. “Delegation” here merely denotes this norm-logical 
relation between norms in a hierarchical system. In this sense, the concept 
does not debar the supposed historical fact that inter-tribial law was cre
ated by the tribes themselves. Thus, in a historical (or sociological) perspec
tive, Glahn’s theory may be accurate, but it does not, despite his sugges
tions in that direction, move Keisen’s theory one inch. The object of Kei
sen’s analysis is the law as it is.

An allegedly independent theory in this field is the theory of ”harmonis
ation”, introduced by O’Connell.65 In the eyes of O’Connell both monism 
and dualism must be regarded as unsound; monism for treating the 
national system as a derivation of international law, thereby ”ignoring the 
physical, metaphysical and social realities which in fact detach them”; and 
dualism for disregarding the ”allprevailing reality of the universum of 
human experience”.663 From the standpoint of the ”harmonisation” theo
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ry, the correct understanding of the international-national law relationship 
is, O’Connell suggests, that international law and national law are ”con
cordant bodies of doctrine, each autonomous in the sense that it is directed 
to a specific, and, to some extent, an exclusive area of human conduct, but 
harmonious in that in their totality the several rules aim at a basic human 
good.”660 And this is what seems to be the core of the ”harmonisation” 
theory: the perception of the fundamental and intrinsic unity of inter
national law and national law in the idea of the law as an instrument for the 
solution of human conflicts and the benefit of humanity. For this purpose, 
O’Connell seems to suggest, law should be harmonious and free from con
tradictory rules of behaviour. Thus far the theory of ”harmonisation”, 
ostensibly at least, resembles Keisen’s postulate of ”Einheit der Rechtsord
nung”. But, O’Connell proceeds, ”[i]f contradictory rules in fact exist it 
does not follow that one of them must be void”, thereby implying that 
both rules can be valid. Also Verdross’ moderated monism allows some 
temporary conflicts to be eventually dissolved in the unity of law.67 Is 
O’Connell thus a moderated monist? No, as we have seen in, inter alia, the 
quoted lines supra, O’Connell regards the two systems of law as auto
nomous, as two forces which do not meet or ”like two wheels revolving 
upon the same axis”; ”one system is not more elevated than the other ... 
both are on the same plane”.68 O’Connell’s unity is accordingly not a unity 
of all law, as in the mind of Keisen, but rather a unity of values anchored in 
the idea of human good.

Although O‘Connell thus recognizes that two ”conflicting” rules from 
international law and national law, respectively, may co-exist as valid 
rules, that they are mutually compatible, he denies that he is a dualist: ”It 
will be readily apparent that while this permits of a jurisdictional dualism, 
it is far removed from traditional legal dualism which denied even the basic 
unity of the two systems, and hence rejected the possibility of a municipal 
judge ever resorting to international law for his rules of decision unless 
expressly authorised by his constitution to do so.”69Hence, in O’Connell’s 
view, national courts do directly apply international law without being 
authorized to do this by national law — but authorized by international 
law or some other law, the conclusion then must be — hereby emphasizing 
the incorrectness, as he sees it, of the dualist conclusion that rules of inter
national law are applied in national courts on the basis of national law. 
Again, however, the national courts are not exclusively applying inter
national law, but national law as well. For the national court judge then, if 
O’Connell’s explications are correctly understood here, both international 
law and national law are valid, side by side. One of the principal functions 
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of the judge, as of all jurists, is, O’Connell points out, to eliminate contra
dictions between these two systems of'law by harmonizing the points of 
conflict. Yet in the ”rare instance of conflict” between the two systems, 
O’Connell’s interjection is, the national judge is ”obliged by his jurisdic
tional rules”; ”he must take that course which his jurisdictional rule en
joins”70 And later he repeats: ”Rather he [the judge] must give effect to 
both [systems], within the limits of the competence conferred upon him, 
presuming that when he applies international law he encounters no obstacle 
from municipal law, and vice versa.”71

In essence, the theory of ”harmonisation” thus seems to imply — if 
viewed from the standpoint of the national court judge — the existence of 
two systems of laws, side by side, both valid and of ”distinct formal 
origin”; both applied by the judge, international law by virtue of a non
national authority and national law by virtue of national law. Occasional 
conflicts are resolved by the invocation of a jurisdictional rule (of national 
law origin, it may be presumed). Compared with dualism, this theory bears 
one distinguishing mark: the fact that international law is not applied by 
virtue of national law. The independence of the theory thus seems to stand 
and fall with this distinguishing element. What then is the authority of the 
judge in this respect? Is it international law? Does the national court thus 
have two authorities, one of which is non-national and one of which much 
yield in the case of conflict? Is thus the national court in some respects in
dependent of national law only to retreat to the national law domain in 
cases of conflicts? Is the court independent and dependent at the same 
time? One cannot escape the impression that O’Connell’s principal source 
of influence is Niboyet in Melanges dédiées ä Carré de Malberg,72 on the is
sue of statutes and treaties: The French judge, according to Niboyet, must 
give effect to both the treaties and the statutes. Treaties and statutes are 
parallel systems of legal rules emanating from separate sources, primarily 
from separate government entities, the government and the parliament. 
They have different spheres of applicability; the first in the sphere of inter
national relations, the second in the domestic domain. For the judge, both 
are applicable until they are repealed or annulled in the mode that treaties 
and statutes are to be annulled. In Niboyet’s system, the national court 
would certainly seem to have two authorities: the treaty and the consti
tution. But on closer examination, does the court’s authority to directly 
give effect to a treaty come from the treaty itself (international law) or does 
it come from the constitution? Niboyet and the contemporary French 
doctrine73 did not, of course, regard the courts in France as international 
courts — which the acceptance of the first proposition would imply (direct
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application of international law) — but as national courts giving effect to 
national law and treaties as an integral part of national law. Niboyet and 
his contemporaries were primarily discussing constitutional issues and the 
role of the courts in that respect.

Hence, if O’Connell is suggesting that the national court has two auth
orities — international law and national law — the courts in giving effect to 
both would be acting both as an international court and a national court. 
The court’s ”limits of competence” and obligations under the ”jurisdic
tional rules” which O’Connell recognizes, must consequently emanate 
from either international law or national law. In case of conflicts, either 
system could — theoretically — hold a rule giving preference to either sys
tem; a rule which would direct the court to choose side. Excluding the pos
sibility that international law is equipped with such a rule — it does not 
correspond to the realities — the rule would therefore have to be a national 
rule. If the competence of the court rests on national rules of jurisdiction, 
then the court must be a national court and not a court with double status.

There is no way in which a court can only partly be obliged by national 
jurisdictional rules. The same reasoning would apply whatever authority — 
other than international law and national law — O’Connell selects for the 
co-ordination of international and national law in the national court, and 
in support of his theory of ”harmonisation”; and so also if the notion of 
”basic human good” is chosen as a legal authority — for a legal authority 
it must be. Should this notion on the other hand, be regarded as of a meta- 
legal character in the theory of ”harmonisation”, the theory cannot pos
sibly add or take away anything from dualism or monism: The dualists or 
monists have never maintained anything other than that the object of law is 
human behavior, that the (sociological) basis of law is the solution of 
human conflicts for human good. What remains to be argued then is 
merely the scientific approach — i.e,, whether the legal scientist should pay 
attention to meta-legal elements and, if so, to what extent. Or to para
phrase the metaphor borrowed by O’Connell: Whether the two wheels are 
revolving upon the same axis or on two axes, is, from a dualistic point of 
view, of no consequence, if the substance of the axis is meta-legal.

It seems that O’Connell’s ”harmonisation” theory is nothing but a dis
guised dualism. When O’Connell points out that ”[t]he theory of harmon
isation assumes that international law, as a rule of human behaviour, 
forms part of municipal law and hence is available to a municipal judge”,74 
this is really a dualist opinion.
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7. Conclusion
At the outset of this chapter the question was put: Does the dualist-monist 
dichotomy have any bearing on the jurisdictional principles of inter
national law — to the extent that such exist — and particularly on the sub
stance of these? Having analyzed the specifics of the dualist-monist contro
versy, the answer must be: No, none at all. Representatives of both theories 
(leaving aside, as the premise was, the state primacy of monism) regard in
ternational law as binding law, and this is what really matters. The theories 
must be viewed in the right context. They are theoretical constructions — 
hypotheses — and systematizations of the legal material, developed for the 
better understanding of law, and for these purposes they have a function to 
serve. As to the substance of international law, they reveal nothing.75 To be 
put in the center is the binding character of international law upon states, 
binding at least in the sense — to speak with Ross™ — that international 
law holds rules with provisions as to national law substance, but not vice 
versa. And, in practice, states and national courts take notice of inter
national law, although the way in which this is done varies from state to 
state (and to some extent probably, from court to court). To complete the 
picture some fragments of the practice will therefore be provided for in the 
following. Most representatives of the international law doctrine77 agree 
that

1 national courts apply national law and international courts inter
national law, and that national law is applied, as facts, in international 
courts, and vice versa;™

2 a state cannot justify its violation of international law by invoking 
national law (not even the constitution) in contradicion of international 
law, whether in international courts or as against another state;79 in in
ternational litigation, the international law is supreme;

3 the conclusion in international litigation that a national law rule is con
trary to international law, does not nullify the rule for national law pur
poses;80

4 national courts apply international law rules to the extent that these 
have been transformed to, adopted by, or in any other way incorporated 
into national law;81

5 national courts interpret general and ambiguous national law rules in a 
way consistent with international law;82

6 in case of conflict between national law and international law, the 
national courts will generally give preference to the national law rule; as 
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to the relation between treaties and statutes, the national courts in most 
states seem to apply the principle lex posterior derogat legi priori, while 
in some states, treaties take precedence over subsequent statutes.83

These are some aspects of the relationship between international law and 
national law as developed in practice and interpreted in the doctrine. To 
these the practice in the United States and the views of American inter
national lawyers form no exception.84
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Outside the scope of the discussion here has been the question of whether the individual 

state considers treaties (bilateral or multilateral agreements, other international agreements) 
to have direct immediate effect (self-executing) within the individual state, i.e., whether the 
nationals of the state can claim that the treaties be directly applied by the municipal courts and 
authorities of that state, or whether some form of implementation (transformation, in
corporation) of the treaty is required in order for the treaty to be placed on a par with national 
law and applied as such by municipal courts and other authorities. This is, of course, a ques
tion of national law. International law does not require the use of one or the other method. 
According to international law, states as such are bound by the international agreements to 
which they are parties. If a treaty provides that the nationals of each agreeing state shall have 
the right to invoke the provisions of the treaty before municipal courts and authorities, the 
agreeing states are obliged by international law to confer that right on their nationals. The 
method applied in doing so, however, is for the states themselves to choose. It is only in the 
rare instance where the treaty itself provides that it shall have direct effect, that the agreeing 
states are bound by a certain method, bound by international law that is, to allow the treaty to 
have direct effect.

The law of the United States in this matter, as interpreted in Section 141 of the Restatement 
(2d) of Foreign Relations Law, is that a treaty has direct effect — is self-executing — if an in
tention to that effect is manifested (in the specific case) and if the treaty is constitutionally 
valid. In the absence of a manifested intention, a treaty has to be transformed into United 
States law.

In Sweden, the legal situation in this respect is unclear. The Norwegian Castberg concludes 
that Sweden has adopted the dualist system and with it the dogma that treaty provisions must 
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be transformed into internal law or ”incorporated by legislation” to become effective in Swe
dish law (see Castberg, F., The European Convention on Human Rights, Oslo 1974, at 1). Da- 
nelius agrees. In his view the ”traditional” position in Sweden is, and has been, that a treaty 
must be transformed or incorporated in order to become effective within Sweden in the sense 
that rights are conferred and duties imposed upon Swedish nationals. (See Hans Danelius, 
Mänskliga rättigheter, Lund 1975, at 43. Also see H.-H. Lidgard, Sverige — EEC och kon- 
kurrsen (Lund, 1977), at 32 ff. and 83 ff. Gustav Petrén, Europarådet och de mänskliga rät
tigheterna (contribution to discussion), SvJT 1979, p. 39; Departementspromemoria, Justitie
departementets departementsserie (Ds Ju) 1980:13, at 35; Statens offentliga utredningar 
(SOU) 1974:100, at 44. The position of Jägerskiöld in Folkrätt och inomstatlig rätt, at 65 ff. 
and 206 ff. is somewhat ambiguous and cannot be discussed further here). The ”traditional” 
position — the transformation theory — has according to Danelius been upheld in recent case 
law (Danelius here refers to Arbetsdomstolens Domar (AD) 1972, No. 5 (Lokmannamålet), 
Nytt Juridiskt Arkiv (NJA) 1973, p. 423 (Sandströmmålet) and Regeringsrättens Årsbok (RÅ) 
1974, p. 121 (Råneåmålet).

The view that the transformation theory is the law of Sweden is actively — and apparently 
on good grounds — challenged by J. Sundberg (Europakonventionen och Sverige, Svensk 
Rättsforum, No. 14 and Svensk rätt under Europakonventionen, Svensk Rättsforum, No. 
20/21. Also see Eek, Folkrätten, at 265 f.; Eek in Juridikens källmaterial, 9th ed., Stockholm 
1979, at 61 f.; H. Sundberg, Lag och traktat, Uppsala 1934, at 42 ff. and 49 ff.; Undén, Stu
dier i internationell äktenskapsrätt I. Lund 1913, at 3 f.; Malmlöf/Mellqvist, Om statens 
skadeståndsansvar vid myndighetsutövning, Studier kring Europakonventionen, Institutet för 
offentlig och internationell rätt, No. 47, Stockholm 1982, p. 25, at 43 ff.). Sundberg denies 
that there is, or ever has been, a principle in Swedish law according to which treaties must be 
transformed in order to become effective within Sweden. The support that can be extracted 
from the case law for the transformation theory (see the cases referred to supra), Sundberg 
argues, is weak. (Cf., Malmlöf/Mellqvist, supra, at 46 ff.). Moreover, the practice of Swedish 
authorities is inconsistent.

So much seems certain that even if there would exist a principle according to which treaties 
must be transformed in order to become effective, the principle is in no way absolute. There 
are treaties which do not reguire transformation. Danelius (supra, at 44), for instance, seems 
to suggest that treaties imposing obligations upon Sweden which are met by already existing 
principles and rules in the Swedish legal system, need not be transformed. (Cf. the Swedish 
Supreme Court case NJA 1973, p. 423, supra, at 438). Hence, whether or not transformation 
is required is essentialy a question of interpreting the law in Sweden at the time of the making 
of the treaty in light of the treaty obligations and, further, establishing the view of the treaty
making organs with regard to the question whether Swedish law conformed to the treaty obli
gations at that particular time. However, it is also conceivable that treaties not ”codifying” 
existing principle and rules (but imposing obligations not corresponding to Swedish law) have 
direct effect within Sweden. Thus, for instance, it seems that treaties containing provisions 
clear and concrete enough to form the basis of individual complaints, do not have to pass the 
transformation process in order to become effective within Sweden. It is admitted, the sup
port for this view is not strong; on the other hand, the support against is neither.

82 See e.g. Restatement (2d) of Foreign relations Law, § 3, Comment j.; Ross, at 77.

83 See e.g. Berber, at 107,

84 See the Restatement (2d) on Foreign Relations Law, §§ 3 and 141 ff.; Berber, at 98 f; Jäger
skiöld, at 179 ff.

361



Chapter VIII
National jurisdiction under 
international law

1. Introduction
There exists, as we have seen, a general consensus among international 
lawyers that international law is binding on states. This binding character 
of international law — its “Kompetenz-Kompetenz” — is accepted, 
whether the doctrinal basis with respect to the international-national re
lationship is dualism, monism or any other theory. Few, if any, deny the 
obligation of the states to adhere to international law.

In light of this fact one might, at first blush, find the conclusion reached 
by Brewster^ — in examining the reach of American antitrust law — some
what surprising: “Since there is no binding external authority to which the 
United States has submitted these questions, any limitation [of the reach of 
the antitrust law], in the last analysis, is self-imposed. In that sense, the 
decision to restrict jurisdiction is a matter of national policy, not sovereign 
power.”2 This, however, is not what it seems to be: a relapse into Hegelian 
state supremacy or Jellinek’s “autolimitation” theory. The conclusion is 
based rather on the findings, lex lata, by Brewster, that “international legal 
tribunals have not set a positive limitation upon the power of a state to 
regulate conduct abroad”,3 treaties apart. The suggestion thus seems to be 
that this area of national jurisdiction is unregulated by international law, 
or, in other words, that the states are free to exercise their powers and regu
late in this area without limitations of international law. “Unregulated” 
here may have at least three connotations: either that

1) the area alluded to falls exclusively within the national law sphere and is 
thus excepted from international law regulation, i.e., that international 
law cannot possibly regulate this area;

2) the area has not yet been regulated by international law and that it, 
therefore, constitutes a lacuna in international law, an area for which 
international law prescribes nothing: no prohibition, no obligation, no 
permission, no sanction; or that
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3) the area of antitrust law is, at present, unregulated by international law 
and that, therefore, either the states are free by virtue of international 
law to regulate at their own discretion (such regulation is permitted)', or 
else the states are not free to regulate at their own discretion, but are ob
liged to await positive international law regulation, and until such has 
developed, there is under international law a prohibition against taking 
independent action. The choice in this third alternative is often charac
terized as the presumption for or against the freedom of the states.

While it seems clear that Brewster in his analysis was referring to the third 
alternative and presumed the freedom of the states, other legal writers, as 
we shall see, have anchored their arguments in one or more of the other 
alternatives. A general survey is therefore warranted.

2. The so-called exclusive jurisdiction of states
To be inquired swiftly henceforth is whether there is any subject-matter 
which falls exclusively within the domestic sphere of the state, i.e., that, as 
a matter of principle — or by its very nature — falls outside the scope of 
international law. That this is so may seem to be the opinion of, for in
stance, Beckett, who categorically declares that the jurisdiction exercised 
by a state over its own nationals in relation to acts performed at home or 
abroad, “can never be the concern of any other state and is therefore quite 
outside the sphere of international law.”4 Is there thus an exclusive com
petence — a domaine réservé — of states which is wholly beyond the con
trol of international law?

The answer does not depend on whether one is a monist or dualist. 
Triepel (in “Völkerrecht und Landesrecht”) views a considerable part of 
national law as irrelevant — or indifferent — from the perspective of inter
national law. This, he claims, is particularly true of the Conflict of Laws 
(including private-, criminal-, procedural- and administrative law), and he 
continues: “Das wirkliche Völkerrecht jedem Staate die volle Freiheit lässt, 
seine Normen auch an Personen zu richten, die sich im Auslande befinden, 
gleichviel, ob sie seinem Staatsverbande angehören oder nicht, dass ihm 
aber auch unverwehrt ist, die Uebertretung dieser Normen, soweit er es mit 
seinem Berufe vereinbar ... mit Strafe zu bedrohen ... so werden zahl
reiche, wohlerwogene VerSchriften staatlicher Gesetze ... sich in den Be
reich völkerrechtlich irrelevanten Landesrechts zurückziehen können.”5 
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On its face the views of Beckett and Triepel would seem to coincide, at least 
insofar as the regulation of state nationals concerns. Triepel, however, is 
merely making a statement lex lata. In the future, he recognizes, the situa
tion may very well change, hereby indicating that this particular area is not 
excluded in principle from the international law domain. In light of the 
continuing change of international law, Triepel apparently implies, all 
subject-matter can sooner or later be covered by international law: “Ja 
selbst für jedes einzelne Landesrecht müsste sich die Untersuchung auf 
einen genau fixierten Zeitpunkt beschränken, um sicher zu gehen. Denn da 
sich das Völkerrecht nicht ewig gleich bleibt, so kann die vökerrechtliche 
Relevanz des staatlichen Rechtssatzes von heute auf morgen wechseln.”6 
Triepel’s analysis of jurisdictional rules thus has relevance only for his 
particular period of time.

Keisen argues in a similar sense, when he maintains that there is no 
subject-matter which, by its very nature, falls within a state’s domestic do
main.7 International law has the competence (capacity) to regulate any 
subject-matter, a consequence of the international law primacy over natio
nal law. For Keisen there is only two possibilities: either the particular sub
ject matter is regulated by general international treaties, general custom or 
otherwise by international law, or else it is not (at least not yet) encom
passed by international law. In the former case, national jurisdiction is 
subject to international law, in the latter, the states are free by virtue of 
international law to design their own law as they wish. In order to deter
mine whether a specific subject matter falls within one or the other categ
ory, an analysis of the international law must be made at each relevant 
moment; the international law is an ever changing materia. The omnipo
tent and omnivorous character of international law, in the sense now indi
cated, is widely accepted today. Thus Brownlie, for instance, concludes 
that “[t]he general position is that the ‘reserved domain’ is the domain of 
state activities where the jurisdiction of the state is not bound by internatio
nal law: the extent of this domain depends on international law and varies 
according to its development. It is widely accepted that no subject is irrevo
cably fixed within the reserved domain .. .”.8 And Dahm is in accord: 
“[D]er vorbehaltene Hoheitsbereich [ist] offenbar variabel. Sein Inhalt 
und Umfang hängt von dem jeweiligen Stande des VR ab.”9

Those who do not unreservedly accept the prevailing view, claim that the 
states must retain a minimum of reserved jurisdiction in order to remain in
dependent: an “irreducible sphere of rights which are somehow inherent, 
natural, or fundamental” for the states; a minimum of sovereignty.10 This 
is presumably how Verdross must be understood when he argues that the 
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international law may limit the sphere of domestic jurisdiction but not 
abolish it in its entirety, as international law presupposes the existense of 
sovereign states.11 Following Verdross is Schaumann when he infers that if 
there are no particular fundamental rights which always and by necessity 
must be excluded from international law regulation, then at least a certain 
degree of independence must remain with the states.12

There is thus, according to these scholars, a borderline, the crossing of 
which jeopardizes the very existence of international law. This occurs when 
the domestic domain is so much circumscribed by international law as to 
imply the extinction of he sovereign state, without which there is no inter
national law. The question is, however, at what point does circumscription 
grow into extinction? If it is accepted that international law is binding upon 
the states, the answer must, of course, lie in international law. In other 
words, it is international law that determines the borderline. Theoretically, 
international law may fix a borderline tomorrow far beyond the line we 
have today, in infinity, and yet remain an international law. Consequently, 
this borderline is as much a variable as any other in the area between the 
international and the national spheres.

The problem of domestic — exclusive — jurisdiction is otherwise 
commonly associated with the former Article 15, Paragraph 8 of the Cove
nant of the League of Nations and its substitute, Article 11, Paragraph 7 of 
the United Nations Charter and the scope of United Nations jurisdiction. 
The latter clause — a modification of the former — reads:

“Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state or shall require the Members to submit such mat
ters to settlement under the present Charter; but this principle shall not 
prejudice the application of enforcement measures under Chapter VII.”

Intervention in matters of an essentially domestic nature is thus not per
mitted. A matter of slight controversy has been the interpretation of the lo
cution “essentially” (formerly “solely”), especially whether it is a quanti
tative or qualitative standard, with a view to defining objective criteria for 
the application of the Article. The qualitative standard, invented by 
Verdross,13 seems to suffer from the same deficiencies as his theory of 
“minimum sovereignty”, discussed immediately above. The quantitative 
standard as advanced inter alia by Dahm™ is both grammatically and logi
cally more agreeable. However, the real stumbling-block here seems to be 
how to seclude a certain subject-matter from a broader area, i.e., to deter
mine when a matter is a “matter”.15 How arduous this task may be, the 
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following will demonstrate: Assuming, arguendo, that legislation directed 
to a state’s own citizens and domiciled persons within the state is an area 
which normally falls within the domestic domain. Shall a statute regulating 
the conduct of citizens of the state living abroad be regarded as an inde
pendent area (“matter”) or shall it coalesce with the indicated broader 
“matter”? What if the statute contains a broad definition of citizenship, 
would it still be regarded as a fraction of legislation concerning a state’s 
own citizens? Is a statute regulating the conduct of foreign citizens within 
the state an independent matter, or does it “essentially” fall within the 
realm of the broader area? Is a statute regulating the conduct of foreign 
citizens abroad a “matter” of its own? What if a statute has such a wide 
definition of conduct at home as to cover also what others would regard 
conduct abroad (in other words, a difference in views on how to localize 
the conduct)?

At some point the essentially domestic matter turns into a matter of 
international law, loses its domestic character, separates itself from the 
domestic bounds and becomes an international affair. The only question is 
when?

The interpretation of the “domestic jurisdiction” clauses in the Cove
nant and the Charter has another dimension. There is a dividing line be
tween those scholars who claim that all “matters” not regulated by inter
national law are ipso facto of exclusively domestic concern within the 
meaning of these clauses, and those who advocate the view that the domes
tic jurisdiction exemption must be much more narrowly interpreted to in
clude only such matters as are specifically assigned to the states by interna
tional law. In the view of the former group of scholars, “matters” can be 
characterized as either international, because they are not regulated by in
ternational law, although there is nothing to prevent them from being so at 
any time.16 In the view of the latter, “matters” can be characterized as 
international because regulated by international law, domestic, because 
specifically defined and distributed to the states as such by international 
law, and finally as neither international nor domestic, but rather “interme
diate" , because, although not regulated by international law, they fall out
side the domestic domain.

Thus, Rolin, a representative of the latter view, makes a distinction be
tween the “domaine reserve” and the “matters” not (yet) regulated by 
international law and reaches the conclusion that “entre le domaine réservé 
et le domaine réglé ou lie, il y a une zone intermédiaire, transitoire, un do
maine qui n’est plus réservé et qui n’est pas encore réglé, en sorte qu’il 
demeure discrétionnaire.”17 Article 2, Paragraph 7 in the Charter, in 
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Rolin’s view, restricts itself to the “domaine réservé”.18 And Verdross, in 
the same spirit, perceives three categories of “matters”: 1) matters regu
lated by general or specific (regional) international law; 2) matters that are 
exclusively domestic by virtue of international law, i.e., matters to which 
the clause in the Charter refers and as to which intervention is not per
mitted. (Under which category a “matter” is to be subsumed may, on the 
other hand, be a subject of discussion); and 3) all other matters that are 
not in concreto regulated by international law, but which belong to a cate
gory of law (“Rechtsgruppe”) that as a matter of principle would be en
compassed by international law, such as (Verdross exemplifies) human 
rights, matters concerning the outer space and forms for indemnifica
tion.)19

This three-partitioning has recently also convinced Rosswog: “Nicht je
de Angelegenheit, die weder durch partikuläres noch durch allgemeinen 
Völkerrecht eine nähere Ausgestaltung erfahren hat, fällt allein schon we
gen dieser fehlenden völkerrechtlichen Regelung automatisch in den natio
nalen Zuständigkeitsbereich der Staaten.”20

The basis for the findings of these writers is the wording, character and 
purpose of Article 11, Paragraph 7 itself. Verdross expounds: First, as
suming that the competent organ of the United Nations should be forced, 
in casu, in order to establish the exact extent of the exclusive jurisdiction, 
to inquire into the exact reach of international law regulation. This implies, 
that the organ would have to categorize all “matters” in accordance with 
international law (“Sie hätten also alle angelegenheiten ... nach Völker
recht zu beurteilen”)21 — a pure court function. But this would be incom
patible with the Charter, according to which the Security Council has a po
litical function — not a court function. Secondly, should “matters” in the 
domestic domain correspond to those not regulated by international law, 
any state before the competent organ of the United Nations would, in casu, 
be entitled to request the organ to determine whether the “matter” in con
troversy is or is not regulated by international law. Such a decision, how
ever, would end the controversy, for then we would know whether there- 
was a violation of international law, or not. In this way the Security 
Council’s function as a peace mediator would be wholly paralyzed. Thus, 
in the interest of maintaining peace, as Rosswog would understand it,22 
there must be an intermediate zone.

To support this interpretation of Article 11, Paragraph 7, Rosswog in
vokes the case of Nationality Decrees in Tunis and Morocco,13 which con
cerned the construction of Article 15, Paragraph 8 of the League Cove
nant. In its advisory opinion the Permanent Court defined domestic 
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matters as “certain matters which though they may very closely concern 
the interests of more than one State, are not, in principle, regulated by 
international law. As regards such matters each State is sole judge.”24 It is 
agreed, and as Gihl already has demonstrated,25 the case may give support 
to the theory of an intermediate zone from the perspective of these clauses. 
On the other hand, as Rosswog himself recognizes,26 the case may also 
support the “opposite” theory.27

Which of these theories is to be preferred will not be discussed further 
herein; the relevance of this issue is much too slight for the purpose of the 
present thesis.

Of far greater interest is the question whether the theory of the inter
mediate zone is restricted in application to the two clauses in the Charter 
and the Covenant, or whether it is valid for the entirety of general interna
tional law and, if this is so, if it is of any significance for the subject of this 
thesis. We have seen, that for the functioning of the United Nations’ 
organs, it might be argued that an intermediate zone is essential. Would it 
be so for an international court? At least Rosswog seems to think so when 
he concludes: “Aber nicht nur eine Analyse der Aufgaben der Weltorgani
sation, sondern auch eine allgemeine Überlegung, die das Verhältnis von 
Staat zu Staat berücksichtigt und sich am wesen des Vorbehaltsbereiches 
sowie an der Grundstruktur des Völkerrechts orientiert, rechtfertigt es, den 
nationalen Zuständigkeitsbereich der Staaten nur als einen Ausschnitt aus 
der ‘competence discrétionnaire’ anzusehen.”29 The arguments presented 
by Verdross, discussed above, on the interpretation of Article 11, Para
graph 7 of the Charter for the functioning of the Security Council could 
not possibly be invoked in this context, since we are no longer dealing with 
political functions. Instead Rosswog reasons that there exists no intrinsic 
ground (“innere Grund”) for an identification of the exclusive domestic 
domain with matters unregulated by international law.30 Such an identifi
cation would rather lead to a “Aufweichung des Ordnungsgefüges des Völ
kerrechts” and to a “Gefährdung des internationalen Friedens”.31 In 
contradistinction to Politis?1 who, some thirty years earlier, also saw an 
intermediate zone in the international law structure (“le domaine réservé 
par abandon”) an area wholly unregulated by international law and within 
which, therefore, the states had complete freedom, Rosswog is prepared to 
allow such freedom only when there is no rule of international treaty or 
customary law, or recognized general principle of law33 that is applicable.34 
While Politis’ “domaine Réservé par abandon” is out of the control, Ross- 
wog’s ‘compétence discrétionnaire” is under the control, of international 
law.35 One can only ask: Why work with an intermediate zone if, in fact, it 
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is controlled and regulated by international law? Why not simply speak of 
temporarily regulated and temporarily unregulated matters?

Rosswog’s real problem starts, namely, when he attempts to establish 
criteria for defining the area in which the states have exclusive competence 
(“compétence exclusive”). Having advocated an intermediate zone, Ross- 
wog recognizes that on such a basis one cannot select as criterion the fact 
that a matter is unregulated by international law: that would be denial of 
the existence of an intermediate zone. The criteria shall rather be based on 
the contents and nature of the exclusive area. (How can one base criteria 
for the determination of the contents of the exclusive area on the contents 
of that area?) Since international law is in a state of constant change, Ross- 
wog proceeds, no general (abstract) and fixed borderline can be estab
lished.36 The determination must be made indenpendently in each specific 
case.37 From this Rosswog draws up his first formula: Qualified as exclu
sive matters are those which “nach allgemeiner Rechtsüberzeugung ihrem 
Wesen nach nur jeden Staat allein betreffen und an denen dritte Staaten 
kein legitimes Interesse haben können”38. However, by “legitimes Inte
resse” Rosswog does not understand political or economic interests; these 
have a much too subjective character. There is basically, he explains, in 
these times of growing interdependence between states, hardly any matter 
which does not in any way — politically or economically — damage or at 
least affect the spheres of interests of third states or of international organ
isations39. “Legitimes Interesse” thus equals the legal interest.40 Rosswog is 
likewise correct in concluding that the question of the borderline between 
international and domestic matters is a question of law, the establishing of 
which must be founded on international law. But the problem is, what is a 
“matter” of legal interest? What else could it be than a matter regulated by 
international law. And simultaneously: What else could an exclusive mat
ter be than a matter not regulated by international law? In the end, Ross
wog must return to the criterion which he rejected at the outset: exclusive 
matters are those which are not regulated by international law. This is 
clearly evidenced by Rosswog’s own words: “Ein rechtliches Interesse an 
gewissen Angelegenheiten haben dritte Staaten nur sicherlich dann, wenn 
diese Angelegenheiten Gegenstand internationaler Rechtsnormen sind . .. 
Ein rechtliches und damit beachtliches Interesse dritter Staaten wird ferner 
für den Fall zu bejahen sein, dass die Existenz dieses Interesses die Aner
kennung des Völkerrechts gefunden hat.”41 A legal interest is finally, 
according to Rosswog, one that could be founded on the United Nations’ 
Charter.

By selecting as an objective criterion legal interests based on inter
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national law for the demarcation of the “competence exclusive”, Rosswog 
in effect is denying the existence, or at least the “innere Grund”, of an 
intermediate zone in the structure of international law.42

By so concluding we have not yet, however, ruled out the possibility 
proposed by Politis and presented above,43 that there is an intermediate 
zone uncontrolled and unregulated by international law, beyond the area 
regulated by international law and the exclusive competence of the states, 
assigned to these by international law, an intermediate zone in which states 
are entirely free to act at their own discretion, a no-man’s-land, an absence 
of law, a lacuna in international law (“rechtsfreier Raum”).
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Chapter IX
Lacunae in international law and 
the problem of non liquet

1. The views of some publicists
The problem of lacunae in international law and the other side of the coin, 
the non liquet, is classical in the international law doctrine and often dis
puted. (An international court reaching the conclusion that there is a genu
ine lacuna in international law, would, par definition, have to proclaim a 
non liquet’, that it is not possibile to decide the case under law — although a 
decision of some kind there would be — or, in other words, that the case is 
non-justiciable). Rephrased, the question is whether international law is a 
logically closed or a logically open system of law. That this question is not 
merely academic is partly evidenced by the discussions of the Committee 
for the Preparation of the Statute of the Permanent Court of International 
Justice1 in 1920. Some members of the Committee, endeavouring to fore
stall declarations of non liquet, advocated the insertion of — what now is 
— Article 38 (1) (c) in the Statute, making “general principles of law recog
nized by civilized nations” available as a source of law for the Court.2 At 
the outset, it may be established that, in principle three different views are 
represented on this issue: There are those — although very few today — 
who see the (logical) possibility of lacunae in international law and believe 
that such exist; there are those who deny the (logical) possibility of lacunae 
altogether; and, finally, there are those who recognize the (logical) possi
bility of lacunae in law, but deny the existence of such in international law.

As one of the first in our age among those who believe in the possibility 
and existence of lacunaue, Bergbohm has been found to be.3 His prime 
thesis has been said to be that law is unable to regulate the totality of 
human conduct, to foresee all its variations, all its manifestations, and that 
this is neither necessary nor practicable, nor appropriate. Moreover, by 
regulating certain areas of life, the legislator implicitly indicates that the yet 
non-regulated areas are left open. The non-regulated aspects of life are 
devoid of law; they remain within the “rechtsleeren Raum”, and “[h]ier 
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herrscht Willkür, das reine Belieben im juristischen Sinne”. Here every 
man is completely free from law — some outer limits aside — and a court 
confronted with an extra-legal controversy, can do nothing but declare a 
non liquet? However, in the above-mentioned Committee for the Prepara
tion of the Statute for the Permanent International Court, Descamps, 
Root, Lapradelle and Hagerup? among others, were concerned that the 
possibility of a non liquet would tend to weaken the functions of the Court 
and therefore suggested the introduction of an additional source of prin
ciples — the general principles of law recognized by civilized nations. In 
this way, they believed the lacunae in international law could be filled. For 
the same purposes, others6 have proposed the method of analogy. Rolin 
also has acknowledged the possibility of lacunae, and so, it may seem, has 
Politis? although in his view, the court must not declare a non liquet, but 
rather dismiss the plaintiff’s claim.

The view of the logical impossibility of lacunae in international law is 
supported by, inter alia, Kelsen, Radbruch, Bruns, Guggenheim, Donati 
and Gihl.

Radbruch’s conclusions are illustrative: ‘‘Der Richter kann die recht
suchenden Parteien nicht dahin bescheiden, dass die zwischen ihnen streiti
ge Rechtsfrage unbeantwortbar sei, da das Gesetz in Hinblick auf sie 
lückenhaft, widerspruchsvoll oder unklar sei: nur Verurteilung und in 
Zivilsachen Klagabweisung, in Strafsachen Freisprechung, nur die Be
jahung und die Verneinung von Rechtsvolgen, nur assertorische Urteile 
kann der Richter aussprechen, nicht problematische Urteile, nicht ein ‘non 
liquet’” ... ‘‘Dieses Dogma ist aber nicht nur [eine] positivrechtliche 
Eigentümlichkeit ... aller jener Rechtsordnungen ... es ist vielmehr eine 
apriorische Notwendigkeit jedes rechtlichen Ordnens.”8 By way of legal 
construction, Radbruch indicates, the deficiencies and imperfections of 
law and the intertia of law may be remedied. And, as extrapolated by Kei
sen, a legal norm may either prescribe a duty, or it may not so prescribe; 
there is no third possibility. A decision is always possible. Whether the 
plaintiff’s case is dismissed or not, the decision always implies the applica
tion of law. When prescribing a duty, the law simultaneously guarantees a 
freedom beyond that duty. A legal order contains not only the norm that 
prescribes a certain form of human behaviour, but also the norm which 
prescribes that where there is no duty there is freedom. This is the so-called 
residual negative principle. What is not legally prohibited (or regulated, 
one should add) is legally permitted (ce qui n’est pas défendu est permis).9

The foundation of Bruns’ legal thinking in this context is somewhat dif
ferent. It rests on the idea that every legal order, by its very nature, is an 
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order for peace and one of delegation: “Das Wesen einer Ordnung besteht 
nicht bloss in einem Negativen, in der Anordnung des Nichtdürfens. 
Ordnung ist Zuweisung einer Eigensphäre des Handelns und Herrschens an 
den Genossen, ist Gewährung eines Dürfens und ist Schutz dieses Dürfens 
durch Anordnung des Nichtdürfens der übrigen Genossen. So ist eine 
Rechtsordnung ihrem Wesen nach Verteilungs- und Friedensordnung.’’10 
The omnipresent, all-pervading, guiding rule is the “peace decree” (“Frie
densgebote”). And this is the nature of the legal order. By virtue of the 
“peace decree” a court is under the obligation to settle any controversy 
and must not (i.e., is prohibited) declare a non liquet. So also within the 
international sphere. A non liquet contradicts the basic structure of the 
legal order as an order for peace,11 and here Bruns reveals the “apriorische 
Notwendigkeit” of the closed order.

In this Lauterpacht, at least in his earlier writings,12 seems to concur: the 
court has a duty to settle the case. The completeness of the legal order is an 
a priori assumption in every legal system. Since law shall be conceived as a 
means of ordering human life, a declaration of a non liquet must not be.13

In a later article, however, it appears that Lauterpacht has changed posi
tion.14 Lacunae are logically possible, he claims. But they do not exist in in
ternational law, as there is a positive principle of international law which 
ensures its completeness, which prohibits a declaration of a non liquet. 
This principle, Lauterpacht continues, lies embedded in customary interna
tional law. It is furthermore incorporated in international law as one of the 
principles of general law recognized by civilized nations within the ambit of 
Article 38(1) (c) of the Statute of the International Court of Justice.15 This 
general principle of completeness, he reasons, “has asserted itself through 
judicial and arbitral effort more active and more fertile than reliance upon 
the principle that, in the absence of a restraining rule of law, recourse must 
be had to the maxim that what is not expressly prohibited is permitted.”16 
For that maxim, he concludes, is of “controversial doctrinal value and of 
limited practical utility”.17

This, which we have categorized as the third,18 perception of the possi
bility and existence of lacunae, was already advocated by Drost,19 but with 
one crucial modification which puts him somewhere between the stand
point of Keisen and others, on the one hand, and Lauterpacht, on the 
other. Experience proves, says Drost, that there are lacunae in interna
tional law (“zwischenstaatliches Sein ohne vökerrechtliches Sollen”). 
These lacunae may, by virtue of Article 38(l)(c), be abridged. But this 
source of principles does not suffice to cover every aspect of international 
life. What about the remaining matters — what Drost calls genuine (“ech- 
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te”) lacunae — is the court obliged to create law to cover these too? (That 
creation there must be, can logically not be doubted, Drost holds, since if 
no rules exist, the court must create new rules in order to be able to render a 
decision). But an analysis, lex lata, of the international law (1936) reveals, 
Drost concludes, that the international court is not authorized, much less 
under a duty, to create law.20 On the other hand, he propounds, there is a 
general principle of international law which prohibits the court to declare a 
non liquet f From this dilemma where the court is allowed neither to create 
law nor to declare a non liquet — there is only one route of escape: if the 
plaintiff’s case cannot be founded on a rule of international law, it must be 
dismissed. Implicit in this solution lies the residual negative principle “ce 
qui n’est pas défendu est permis”.22

Other writers, such as Greig and Mann, who also recognize the possi
bility of lacunae and claim that the non liquet is prohibited (or at least is 
wholly unsatisfactory), suggest that the court shall create law in order to re
solve the dilemma.23 This power to create, Mann concludes, lies “inherent 
in the judicial process in general” and therefore — as a proposal de lege 
ferenda — “it should be affirmed”.24 And in the prosaic eyes of Greig, the 
international judge will “resort to general notions of justice and equity in 
deducing the new rule or in refining an existing rule. In either case, the new 
rule or the modified rule will often be referred to as a general rule of inter
national law, or as a customary rule, and the traditional fiction will be pre
served that the judge is in no way creating law, but simply applying existing 
international law.”25

Slightly blended is the view of Verdross. To his mind the lacunae, 
although they may exist, have no practical significance, as the parties be
fore an international tribunal regularly require a decision under all circum
stances. For this purpose the parties grant to the court the powers necessary 
(“nötigen Vollmachten”) for decision-making. Such a grant, Verdross 
suggests, may lie implicit in the fact that the sources, on which the decision 
is to rest, are not restricted.26

Tammelof1 again, who by applying the formulae of legal logic reaches 
the result that lacunae are logically possible — that there is no a priori 
reason why a legal system should be complete — does not see (in line with 
Drost) that the international court can create law. The established prin
ciples of international law must be strictly construed. Outside the extension 
of these, the law is absent. This follows from the concept of the sovereignty 
of states.28 However, if the compromis (or any other act) determining the 
jurisdiction of an international court is silent on the point of non liquet, 
i.e., neither prohibits nor authorizes a declaration to this effect, “the court 
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is obviously under no obligation to pronounce it”. But then again, Tam- 
melo maintains “[t]he consistent practice of international courts of avoid
ing a non liquet seems to have established the customary rule that interna
tional courts have the right to reject claims in all cases where these are not 
founded on applicable norms of international law.”29 Judging by the latter 
statement, Tammelo seems to agree with the view of Drost: by rejecting 
claims not founded upon international law, the court avoids a non liquet™ 
(The difference between these scholars seems to be that, whereas Drost 
considers non liquet to be prohibited, Tammelo suggests that it is merely 
not mandatory and is therefore avoided by the courts). On this point, how
ever, Tammelo is somewhat confusing. The profound analysis of Stoned 
has demonstrated that by merely rejecting the applicant’s claim, a court is 
not necessarily avoiding a non liquet. The decision to reject could imply 
that the respondent’s conduct was legally permitted, but it could equally 
imply that the conduct was legally neutral in relation to existing law. In 
order for a decision to reject a case on the ground that there is no rule of 
law supporting the applicant’s claim — the so-called adversary principle — 
to go beyond a mere declaration of non liquet, the decision must rest on an 
additional principle. And this principle, Stone contends, is the residual 
negative principle. But Tammelo denies its existence in international law. 
Thus, the courts would not, Tammelo believes — and if Stone is to be fol
lowed — avoid a non liquet by rejecting a claim.32

2. An appraisal
In the end — and here Stone has cleared the sky — there remain, it seems, 
the following alternative theories:

1) Lacunae are logically possible, they exist, and a declaration of non 
liquet is obligatory.

2) Lacunae are logically possible, they exist, and a declaration of non 
liquet is not obligatory, but licensory (authorized).

3) Lacunae are logically possible, they exist, but a declaration of non liquet 
is prohibited. To avoid a non liquet the court must generally either in
voke the residual negative principle or create new law, or combine crea
tion with the residual negative principle.

4) Lacunae are logically possible, but they do not exist, since the principles 
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of international law constitute an “inexhaustible storehouse” covering 
all conceivable disputes.

5) Lacunae are logically impossible, they do not exist. The legal system is 
complete by virtue of the residual negative principle or by virtue of the 
duty incumbent on the court always to decide a case by creating new 
law, or of a combination of these two reasons.

As we have seen in the preceding analysis, all of these theories are, in one 
way or the other, represented in the doctrine. Of these alternatives, the 
second cannot be entirely absorbed by either of the remaining theories: if 
non liquet is licensory, the court, in order to be consistent, must choose 
either to avoid a non liquet as a matter of principle — which brings it to al
ternative 3) — or not to avoid, i.e., declare a non liquet, as a matter of 
principle — which brings it to alternative 1). The third route to avoid or not 
to avoid depending upon the circumstances in each particular case — 
would be conceivable only if it were possible to establish general criteria for 
what choice to make in the individual case. Seen from the other side, the 
third route implies that the court has taken the position that it shall create 
law to some extent. To what extent, however, is a question left open by the 
court, apart from the fact that it will not always create new law. The cri
teria will then determine when the court will create law and when it will 
not. They will convey that certain circumstances in the particular case 
make the creation of law necessary.33 If such circumstances are not present, 
the court may declare a non liquet (assuming that the parties before the 
court do not require a decision under all circumstances). Or the court may, 
one would tend to think — since non liquet is licensory — apply the re
sidual negative principle. But, here again, there must be criteria for the 
choice between non liquet and the residual negative principle, for why 
should a declaration of non liquet be preferable to the residual negative 
principle — and vice versa — in the particular case. Thirdly, there is the 
possibility of a combination of law creation and the residual negative prin
ciple.

An appraisal of the five alternative theories would, it seems, have to rest 
on mere logic, arguments de lege lata, or arguments de lege ferenda. Seen 
from the point of view of mere logic, it can no longer be seriously doubted 
that lacunae are logically possible, that the impossibility of such cannot be 
a priori assumed. Mere logic does not lead to the conclusion that the courts 
in any legal system can complete the system by applying the residual 
negative principle. Such a principle does not lie inherent in a legal system. 
It is not there by the very nature of the legal system. If the residual negative 
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principle is present in a legal syste, it is so by virtue of a legal rule, since the 
principle itself — if it exists — is a legal principle. As an alternative, a legal 
system might just as well hold the legal principle that the courts are obliged 
to decide all cases, in the end to create new law, or to alternate between the 
residual negative principle and creation, depending on the circumstances of 
each individual case. But there may, logically, equally well exist legal 
systems that lack such a legal principle for the completion of the system. In 
the words of Tammelo’. “[T]he absence of law’ is prima facie not unthink
able and, based thereon, the possibility of a non liquet under [a] certain 
order not precluded.”34 Consequently, the fifth theory may be excluded. 
By doing so we have exhausted the possibilities of arguing further on the 
basis of mere logic. Mere logic does not guide us in the choice between the 
remaining four theories. Thus, let us begin by adding arguments de lege 
lata.

An undeniable fact seems to be that, so far, no international tribunal has 
declared a non liquet. “[I]n the thousands of cases”, Stone observes, 
‘‘considered during more than one hundred and fifty years of modern 
international arbitration, a non liquet has not been squarely pronounced in 
a single case”.35 The results of various studies of international case law 
show that the tribunals have consistently avoided a non liquet. On this 
point there is general agreement. When it comes to the significance of this 
fact, to the conclusions that can be drawn from it, however, the opinions 
diverge, with one exception: Very few writers seem to seriously contend 
that, in light of this consistent practice, the international courts are obliged 
to declare a non liquet when confronted with a lacuna.36 On the contrary, 
case law might evidence that international courts are not — legally — 
under an obligation to declare a non liquet. For when viewing the rapid 
technological, economic and political change during the past ten or fifteen 
decades, against the background of the imperfections of international law 
and its inability to cope entirely with the change, it would certainly seem to 
be ‘‘miracle” if all the cases have been decided upon existing principles of 
international law.37 (The sparse evidence offered by Siorat for the opposite 
view, is not convincing).38 Understood in this sense, one would not be too 
bold in excluding theory one from the debate. On the other hand, if the 
same theory is given a more limited interpretation, if it were to allow the 
courts some power to create new law — subject to certain criteria — if non 
liquet were to be understood as obligatory only for the purpose of ruling 
out the residual negative principle, then at least the case law would not 
suffice as evidence against it. Thus, in this limited sense, theory number 
one would still stand.
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The proposition advanced by Lauterpacht, that the absence of non liquet 
in case law proves that international law prohibits non liquet declarations, 
cannot — as demonstated by Stone39 — be accepted. From the mere ab
sence of a certain behaviour it cannot be concluded that the behaviour is 
prohibited. That the courts have avoided a non liquet may have other ex
planations. But then, of course, the total absence of non liquet may serve 
as an indicator and may support the proposition of such a prohibition on 
other grounds. And another ground Lauterpacht provides:40 The prohibi
tion of non liquet, he claims — i.e., the completeness of the international 
law system — is founded on one of the general principles of law, recog
nized in civilized nations, referred to in Article 38(l)(c) of the Statute of the 
International Court of Justice and is therefore incorporated into inter
national law. This proposition rests on premises that may, and have been, 
subject to great controversy. Disputed are the questions, inter alia, what is 
a general principle of law?; how is a such principle established?; what is a 
civilized nation?; what other ciriteria are there for a such principle to 
constitute a source of law for the International Court of Justice?; is a gene
ral principle of law, as accepted under Article 38(l)(c) also a part of inter
national law in general?; is it so ipso jure or ipso factor, etc.41 These ques
tions will not be discussed further in this context. Suffice it to say that, in 
light of the fact that these questions are controversial, one could at least 
entertain doubts as to the solidity of the proposition. On the other hand, 
one cannot be blind to the fact that probably no national law system allows 
its courts to declare a non liquet. If national law is the basis for Article 38 
(l)(c), then that fact must have some argumental force. Thus, while the 
arguments and propositions of Lauterpacht do not seem to be conclusive, 
at least it is fully possible that international law prohibits the declaration of 
a non liquet.

Quite another matter is that Lauterpacht’s reasoning with respect to the 
consequences of this prohibition is somewhat puzzling. On the one hand, 
Lauterpacht seems to acknowledge that there are lacunae in international 
law.42 Whether international courts have the competence to create new law 
without the express permission of the contending parties, Lauterpacht does 
not explicitly say. It may be that he is implicitly so suggesting when main
taining that the general principles of law, referred to in Article 38(l)(c), 
vouch for the completeness of the international law system — since, if 
there are lacunae, and the residual negative principle is rejected, creation 
there must be.43 Or is Lauterpacht perchance merely recognizing the logical 
possibility of lacunae in international law, but denying the existence of 
such, on the ground that there is always a general principle of law em
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bodied in Article 38(1 )(c), available for every dispute (theory no. 4)?
Stone, on the other hand, seems to derive support from court practice 

for the theory that non liquet is licensory'. the court may declare a non 
liquet, but they are not compelled to do this, nor are they prohibited from 
doing it. “Licensory”, thus, implies a choice. Two or several routes are 
available for the courts. The choice, in Stone’s view, lies between a declara
tion of a non liquet and the creation of law.44 The residual negative prin
ciple, according to Stone, is unsound. In concord with Lauterpacht, he 
thinks it of controversial doctrinal value and of limited practical utility.45

Leaving aside for a moment the issue whether an international court may 
create new law and the wisdom de lege ferenda in the “licensory” theory — 
inter alia, the problem of finding criteria for a workable choice — it may be 
questioned whether the theory can be properly founded, lex lata, on the 
practice of the courts. Stone’s chain of persuasive and acute arguments has 
at least one weak link: from the fact that in the thousands of cases, Stone 
argues, a non liquet never has been declared, it cannot be concluded that 
non liquet is prohibited, much less that it is obligatory.46 On the contrary, 
says Stone, “[t]his practice reveals clear support for a rule that 
international law does not prohibit a court from deciding a case even if it 
finds absence or obscurity of pre-existing law.”47 And then comes the weak 
link: “It also [i.e., the practice], by way of corollary, supports a rule con
ferring law-creative authority on the court in such circumstances”.48 Thus, 
in the absence of law (in the presence of a lacuna) — or when the law is 
obscure — the court may either declare a non liquet or create new law. 
Such is the conclusion which Stone draws, a conclusion, he claims, sup
ported by court practice. The problem with Stone’s analysis is that he re
jects the residual negative principle as unsound from the very start. The 
thought does not even occur to him — at least he does not so say — that the 
absence of non liquet in court practice may just as well imply that the 
courts have applied the residual negative principle. There is no sign in 
Stone’s chain of reasoning of an analysis of the court practice for the pur
pose of ascertaining whether the residual negative principle has been ap
plied. Instead he directly concludes that since non liquet is not prohibited 
and since lacunae do exist, the court practice, ”by way of corollary”, sup
ports the view that the courts are authorized to create new law.

The problem with Stone’s analysis thus is that he does not inquire 
whether the residual negative principle is a principle of international law; 
whether it is part of the lex lata. It is only symptomatic then that Stone’s 
attack on the residual negative principle is based mainly on arguments de 
lege ferenda. That the principle is of “controversial doctrinal value and of 
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limited practical utility” — here quoting Lauterpacht with approval — is, 
no doubt, an argument of this category.49 That it may prove “unaccept
able”, since it “assumes as an overriding principle of positive international 
law that any State conduct not infringing a positive existing prohibitory 
rule is always lawful”,50 is clearly no different. Other arguments against 
the principle, earlier advanced by Stone, apart from the fact that they may 
be interpreted as arguments de lege ferenda, wholly lack force since they 
rest on a failure to distinguish the adversary principle from the residual 
negative principle — a distinction later invoked and emphasized by Stone 
himself.51 With this distinction, these arguments cannot be pursued.

What has been said thus far concerning the “licensory” theory may not, 
however, prejudice the fact that the theory is possible as such, but it is so, 
and this is the point, side by side with several other theories.

Thus, we have seen that it cannot be conclusively ascertained, ex lege 
lata, whether a declaration of non liquet is obligatory, licensory or pro
hibited. Any one of the theories underlying these variations is possible, 
although that pertaining to an obligation only in a limited sense. The pos
sible variations may very roughly be summarized as follows:

Alternative consequencesNon liquet

1 2 3

A Obligatory Non liquet
(No law creation)

Non liquet
(No residual 
negative principle)

Comb. Law creation 
and non liquet

B Licensory Comb. Law 
creation and 
non-liquet

Comb. Law 
creation and 
residual negative 
principle

Comb. Non liquet 
and residual 
negative principle

C Prohibited Law creation Residual negative 
principle

Comb. Law creation 
and residual
negative principle

(The alternative consequences A2, Bl and B2 can be merged with Al, A3 
and C3; respectively). The selection of a theory may thus lead to 6 alterna
tive consequences, Al, A3, B3, Cl, C2 and C3, provided we accept, in 
spite of the inference made from the international case law given above, 
that non liquet can be obligatory.
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Still not tested de lege lata is the theory, according to which lacunae are 
logically possible, but non-existent on the ground that international law 
constitutes an “inexhaustible storehouse’’. It may be argued, for instance, 
that the insertion of Article 38(l)(c) in the Statute of the World Court, with 
reference to general principles of law, has made international law com
plete, and that, consequently, the situtaion need not arise in which the 
Court would be standing without a pertinent rule. This was, no doubt, 
partly the intention of some of the authors of the preceding Statute of the 
Permanent International Court of Justice.52 But surely the proposition that 
international law is complete cannot rest on these facts alone. We have al
ready seen how very much in dispute Article 38(l)(c) is, as regards its sub
stance and its status.53 Furthermore, if it is suggested that completeness 
does not necessitate the creation of new law, this is either an overestimation 
of the capacity of Article 38(1 )(c), or an underestimation of the complexity 
of international life. Even if it could be proved that there is a bundle of 
general principles of law on which the Court’s decision could be founded, 
it must seriously be doubted whether these or additional principles supply 
the answers to every problem. For how long can the Court keep composing 
rules upon alleged general principles of law and still maintain that it is 
merely applying existing law? The “completeness” theory must at the very 
least be open to doubt.54 It seems, rather, that this theory has a certain 
flavour of logical impossibility of lacunae attached to it, or that it presup
poses a prohibition of non liquet, de lege lata, theories already commented 
upon.

Now, it can readily be seen, that four of the six alternative consequences 
as listed in the scheme above are contingent upon whether international 
courts are competent to create law. Whether, again, a such competence 
exists, depends on how “creation” is defined. If by “creation” we under
stand — as we have here — the creation of new law, the competence does, 
at least formally,55 not lie. The problem, however, as we know, is to dis
tinguish “creation” from the mere application of law. One would be naive 
to think that all courts in all cases have merely applied existing rules of in
ternational law, that never is law newly created.56 And assuming that, in 
addition to treaty and customary rules, there exist the general principles of 
law, referred to in Article 38(l)(c) of the Statute of the International Court 
of Justice, as a source of international law, the distinction between “crea
tion” and application becomes even more blurred.

But this is not the issue. The issue is whether, according to international 
law, international courts may create new law — act as legislators — with
out the consent of the litigating parties. Here the answer must be: they may 

382



not. As far as the International Court of Justice is concerned, this is not 
only clear from the introductory words of Article 38(l)(c) — the function 
of the Court is “to decide in accordance with international law”: Again 
and again the Court has emphasized that it is not a legislator but a court of 
law, that its decisions are within the rules that have been staked out. As was 
said in the Fisheries Jurisdiction Case: “In the circumstances, the Court, as 
a court of law, cannot render judgment sub specie legis ferendae, or anti
cipate the law before the legislator has laid it down.”57

It is also true that, however the Court may have “developed” the law, it 
has always been anxious to point out that the “development” is anchored 
in the law as it is. Thus, for instance, when in the North Sea Continental 
Shelf Cases the Court applied a rule of equity, it was careful to notice: 
“[W]hen mention is made of a court dispensing justice or declaring the 
law, what is meant is that the decision finds its objective justification in 
considerations lying not outside but within the rules, and in this field it is 
precisely a rule of law that calls for the application of equitable 
principles.”58 One of the main points in Vice-president Koretsky’s dissent
ing opinion in the very same case was precisely that the majority had gone 
beyond existing law: “The International Court is a court of law. Its func
tion is to decide disputes submitted to it ’in accordance with international 
law’ ... and no other grounds. It is true that the Court may be given 
’power ... to decide a case ex aequo et bono \ but only ’if the parties agree 
thereto’ ... The Court itself states in its Judgment that ‘There is ... no 
question in this case of any decision ex aequo et bono’ ... nevertheless it 
may be thought to have tended somewhat in that direction.”59 And can it 
be more clearly stated that in the judgment in the Fisheries Jurisdiction 
Case: “The Court is of the view that there is no incompatibility with its 
judicial function in making a pronouncement on the rights and duties of 
the Parties under existing international law which would clearly be capable 
of having a forward reach; this does not mean that the Court should 
declare the law between the Parties as it might be at the date of expiration 
of the interim agreement, a task beyond the powers of any tribunal. The 
possibility of the law changing is ever present: but that cannot relieve the 
Court from its obligation to render a judgment on the basis of the law as it 
exists at the time of its decision.”60

Thus acknowledging, that the difference between mere application and 
“creation” is a difference of degree, but that the line has to be drawn 
somewhere (otherwise lacunae would not exist) — a matter for the court it
self, it is believed — so that beyond that line recourse cannot be had to a 
rule of international law, it seems settled enough that courts cannot create 
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(“creation” in the strict sense) new law and therefore have to seek another 
way out. The remaining possible alternatives, apart from the theory of 
“completeness”, are the obligatory non liquet, the prohibited non liquet, 
i.e., obligatory application of the residual negative principle, and finally a 
combination of non liquet and the residual negative principle (where non 
liquet is licensory). A choice of one of the theories to the exclusion of the 
others cannot be made upon the basis of lex lata. Yet as a matter of de lege 
lata, we have seen, the theory of obligatory non liquet is the least probable. 
Still to be added are arguments de lege ferenda.

One of the main functions of international law is to secure peace by 
providing rules aimed at preventing, suppressing or minimizing the damage 
caused by conflicts, through facilitating constructive co-operation and 
friendly intercourse, for the benefit of all people. This is true particularly 
of the law on which the United Nations and the International Court of Jus
tice is based. If the problem of lacunae in international law is considered in 
this perspective, the ultimate alternative theory, at least, must not counter
act, but rather, if possible, promote this function of international law. It is 
this peace function that Bruns has in mind when he claims that there can
not be lacunae and that the court is obliged to render a decision based on 
law.61 For, if there were lacunae, Bruns argues, states would be entirely free 
with respect to an unregulated matter, and there would be nothing to pre
vent or suppress conflicts — of whatever kind they may be — regarding 
that matter. A lacuna, says Bruns, would imply a form of natural state for 
international relations: “Der einzelne könnte mit jeder Art Gewalt durch
setzen, wozu er die Macht hat.”62 The consequence of a lacuna would be 
that a state affected by the conduct of another state not yet regulated by in
ternational law, would also be entirely free to react by every available 
means. An obligation to tolerate the conduct would not exist, since the 
conduct is beyond law.63 To avoid conflicts and war the court must there
fore always be able to state what the law is. This obligation upon the court, 
Bruns concludes, lies within the basic structure of everey legal order.64

Stone, however, though sharing the common values regarding the func
tions of international law,65 is somewhat sceptical as to the type of reason
ing lead by Bruns. “Will the progress of international law”, Stone asks 
rhetorically, “in the new fields thrown up by our present dynamically 
changing world be safer in the hands of tribunals enjoying wider compul
sory jurisdiction and prohibited from refusing to decide for lack of law, 
than it will be if left to be worked out in the play of practice, including of 
course the possibilities of conflict, negotiation and compromise?”66 The 
answer, Stone suggests, cannot be a “clean”, “confident” and “general” 
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“yes”. To impose upon the courts an obligation to settle a case and to pro
hibit the courts to declare a non liquet would, at least in some instances, he 
seems to imply, evoke premature legal principles based on insufficient 
knowledge and experience. In these instances, the law would prove to be a 
poor provisional arrangement and an unworkable adjustment. “The 
chaotic play of selfish interests of the disputants”, Stone explains, “has at 
least this basic advantage as a channel of approach, that the more chronic 
the conflict arising from the play of interests, the more knowledge and ex
perience are likely to be available for basing a compromise. And it may 
well be an ill service both to the long-term abatement of international con
flict, and to the chances of growth of a body of law that will subserve this 
abatement, prematurely to give one disputant an armour of vested legal 
right to repel demands for compromise whose merits may only be properly 
assessable as later knowledge and experience accumulate.”67 Badly ad
justed law, Stone submits, may, in itself, give rise to conflict and war.

Again, it must be remembered that Stone is here primarily arguing 
against the categorical prohibition of non liquet; the unexceptional charac
ter of such a prohibition (and the consequent duty to settle the law). In 
some, perhaps exceptional, cases, Stone is, as we have seen,68 prepared to 
give the courts a right to declare a non liquet. On the face of it, Stone’s de 
lege ferenda reasoning seems sound — it has a pragmatic and realistic 
touch, essential for such reasoning — although it might be arguable: Called 
in question is a fundamental function of international courts, and of the 
International Court of Justice in particular — the function of preventing or 
mitigating conflict and war — by one to whom war is not desirable, but 
inevitable.69 Delicate and crucial as the question may be, it need not further 
detain us here. Much more immediate is another arguable point — a 
lacuna, indeed — in Stone’s analysis. Rejecting, as he does, a priori the 
residual negative principle, he never inquires whether this principle would 
tend to neutralize the alleged deficiencies of the duty imposed upon the 
courts to settle the case. A such inquiry would show, namely, that the 
deficiencies would be neutralized.

A decision, wherein the residual negative principle is applied, implies, as 
we have seen, that there is no rule of international law — at the time of 
decision — which either prohibits or otherwise regulates a certain matter 
and, since no such rule is available, the matter is covered by a permissive 
rule. In other words, what is not prohibited or regulated by law, is per
mitted by law. Consequently, the application of the residual negative prin
ciple does not imply the creation of unworkable law, not the setting of bad
ly adjusted law. It simply connotes that, in the absence of law, a certain 
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conduct is permitted. And since there is no settled law, there is no law that 
“sticks” — no premature law, no law that hampers the chances of a 
growth of law, no law that obstructs compromises or agreements, no law 
that would not allow the play of future knowledge and experience, and cer
tainly no law from which conflict and war might arise. Moreover, the “le
gal immunity” or “vested legal right” given hereby to one of the dispu
tants would not make it the least more possible to “repel demands for 
compromise” or to commit instrusion, than it is under a declaration of a 
non liquet.10 The advantages, if such there are, of the “chaotic play of self
ish interests” would remain. And, finally, the hazards, perceived by Stone, 
of imposing upon courts a power and a duty to decide a case in “one way 
or another, ruat coelum, however sceptical the court may be as to the value 
of the rule which it has to improvise for the occasion”,71 namely, a reluc
tance on the part of the states to submit a dispute to third-party 
judgment,72 would not present themselves under the residual negative prin
ciple, at least no more than under the non liquet.

At the same time the residual negative principle seems to remedy the 
hazards of non liquet envisaged by Bruns'13 the existence of a no-man’s 
land where states are free to use every measure and every counter-measure, 
including war, to achieve their ends. Under the residual negative principle 
states would not be free to start a war, since the unregulated area is occu
pied by permissive rules; permissive under international law; a right, an in
trusion upon which is a breach of international law.

In sum, Stone has not succeeded in showing that non liquet has any value 
independent of those of the residual negative principle. On the contrary, 
the last observation seems to point to the fact that the residual negative 
principle has at least one advantage before a mere declaration af a non 
liquet.

The risks involved in a declaration of a non liquet are sufficiently great, 
it is believed, to warrant the conclusion that non liquet should not be 
obligatory. Whether the residual negative principle should be obligatory or 
a mere alternative to a licensory non liquet, cannot be determined without 
an exhaustive analysis of the pros and cons, a task far beyond the scope of 
the present study. While the residual negative principle has at least one ad
vantage, it cannot, in the absence of such an extensive analysis, be regarded 
as exclusively desirable. Yet, tipping the balance in favour of the residual 
negative principle would be the fact that, so far as can be ascertained, the 
international courts have never explicitly held a non liquet to be desirable. 
The conclusion, therefore, is that the residual negative principle is not only 
the most probable (if not the only probable) answer to the problem of

386



lacunae, but also the most desirable (if not the only desirable). Hence, the 
end-result coincides with that of many distinguished writers on this subject, 
such as Brierly, Verdross, Kelsen, Ross, Drost, Wengler, Dahm, Berber, 
Gihl, Phillimore, Ricci-Busatti, Guggenheim, Rosswog, Radbruch, Bär, 
Hermanns, Schlochauer, Rehbinder, and others.74 The principle also 
stands in accord with the practice in most or all municipal law systems and 
may be considered as incorporated into international law on the ground of 
that fact alone, or in combination with the generally accepted and well- 
esteemed dogma “nulla poena sine lege”.

Notes, chapter IX

1 Procés- verbaux of the Proceedings of the Committee, at 307 ff.

2 See further e.g. Spiropoulus, Die allgemeinen Rechtsgrundsätze im Vökerrecht (Kiel, 1928); 
Gihl, Internationell lagstiftning, at 81 ff.; Studier, at 73 ff.

3 This is Bergbohm interpreted by Bruns, Völkerrecht als Rechtsordnung, I ZaöRV I, at 25 f. 
(1929), see Bergbohm, Jurisprudenz und Rechtsphilosophie, Vol. I (Leipzig, 1892). But this 
seems to be a misunderstanding of Bergbohm, who in fact did not perceive the possibility of 
lacunae, see Verdross, Völkerrecht, at 155; Kaufmann, Das Wesen des Völkerrechts und die 
clausula rebus sic stantibus, at 50 f., (Leipzig, 1914). Cf. Tammelo, On Logical Openness of 
Legal Orders, 8 Am. J. Com. L. 187, at 192, n. 20 (1959).

4 See supra n. 1—2

5 See e.g. Lammasch, Die Lehre von der Schiedsgerichtsbarkeit in ihrem ganzen Umfange, 62, 
179 f. Cf. K. Engisch, Der rechtsleere Raum, 108 Zeitschrift für die gesamte Staatswissen
schaft 385 (1952).

6 Rolin, Annuaire de l’Institut de droit international (1932), at 375 f.; Politis, Annuaire de 
l’Institut de droit international (1931 II), at 218; La justice internationale (Paris, 1924), at 
84 f. See further L. Siorat, Le Probleme des lacunes en droit international (Paris, 1959).

7 See Kelsen, Principles of International Law, at 304 ff.; Radbruch, supra n. 3, at 187 ff.; 
Bruns, supra n. 3, at 25 ff.; Guggenheim, 129 ff.; Donati, II Problema delle Lacune dell’Ordi- 
namento giuridico, Archiv für öffentliches Recht, at 125 ff. (1910); Gihl, Internationell lag
stiftning, at 80 ff.

8 Radbruch, supra n. 3, at 187 ff. (emphasis added). See the translation made by K. Wilk of 
Radbruch’s writings in Radbruch, Legal Philosophy, 20th Centrury Legal Philosophy Series, 
Vol IV, at 212; “It is essentially inherent in legal order to be universal. The law cannot lay 
down a partial regulation without, by the very selection of the part of human relations to be 
regulated, also taking a stand on the unregulated part — precisely by precluding legal effects 
there. Consequently, a ‘legal vacuum’ is always devoid of law only by virtue of the legal 
order’s own will; in the strict sense, it is not a field of facts legally unregulated, but one regu
lated in a negative sense, by denying any legal effect. In the alleged vacuum the legal order has 
willed nothing — not, by any means willed not to will, which would indeed be a contradiction 
in terms.” Also see Tammelo, supra n. 3, at 191 ff.

387



9 See Keisen, Reine Rechtslehre, at 100 ff.; Dahm, at 48; Gihl, Internationell lagstiftning, at 
81 f.; Lacunes du droit international, Acta Scandinavica Juris Gentium (1932), at 37, 60 ff.; 
Guggenheim, at 129 ff.; Heydte, Vökerrecht 1, at 88. Also see the opinions of M. Ricci- 
Busatti and Phillimore in the preparation of the Statute for the Permanent International 
Court, supra n. 1, at 314 ff. Verdross, however, denies that lacunae are logically impossible, 
see Völkerrecht, at 155. Also see Brierly, The Basis of Obligation in International Law 
(Oxford, 1958), at 82 f. and 170 f.; Wengler, 367 ff.; Rosswog, at 86; Lauterpacht, The Func
tion of Law in the International Community, at 60 ff.

10 Bruns, supra n. 3, at 9.

11 Id., at 9 and 25 ff.

12 Lauterpacht, supra n. 9, at 63 ff., 76 ff., 86 ff. and 134 ff.

13 Id., at 64.

14 See Lauterpacht, Some Observations on the Prohibition of Non Liquet and the Complete
ness of the ‘Legal Order’, Symbolae Verzijl (1958), at 196 ff. Also see J. Stone, Non Liquet 
and the Function of Law in the International Community, 35 B.Y. Int. L. 124 (1959), where 
Lauterpacht’s article is discussed in detail.

15 Lauterpacht, supra n. 14, at 205.

16 Id., at 207 ff.

17 Id., at 208.

18 See supra p. 373.

19 Drost, Grundlagen des Völkerrechts (München-Leipzig, 1936), at 66 ff., in particular at 69 
and 71.

20 Id., at 70 f.

21 Id., at 71.

22 See Drost, Vökerrechtliche Grenzen für den Geltungsbereich staatlicher Strafrechtsnormen, 
43 Niemeyers Zeitschrift für Internationales Recht 111, at 131 (1930-31). Cf. Glatzel, 108 ff.

23 Greig, International Law (2d ed., 1976), at 31; Mann, Studies, at 165.

24 Id.

25 Greig, supra n. 23, at 131.

26 Verdross, Völkerrecht, at 155.

27 Tammelo, On the Logical Openness of Legal Orders, 8 Am. J. Com. L. 187 (1959).

28 Id., at 201. As to the concept of sovereignty, see infra chapter XI.

29 Id., at 202 (footnote omitted). Cf. Drost, supra n. 19.

30 See Drost, supra n. 19.

31 Stone, supra n. 14, at 136 f., in particular at 137. Cf. Glatzel, at 99.

32 The confusion is all the more surprising knowing that Tammelo and Stone have cooperated 
in this field. See Tammelo, id., at 200 and Stone, supra n. 14, at 135.

33 See Tammelo, supra n. 27, at 188. Also see Wengler, at 367 f.; Verdross, Völkerrecht, at 
155; M. Bogdan, General Principles of Law and the Problem of Lacunae in the Law of Na
tions, Nord. Tidskr. I.R. (1977) p. 37, at 38 ff., 52 f.

34 Tammelo, supra n. 27, at 193. Also see id., at 202.

388



35 J. Stone, Legal Controls of International Conflict (Sidney, 1954), at 162 (footnote 
omitted). Also see Lauterpacht, supra n. 14, at 201 ff. (Cf. id., at 199); Tammelo, supra n. 27, 
at 202.; Bogdan, supra n. 33, at 38 f. with further references.

36 But see e.g. Siorat, Le Probleme des lacunes en droit international (1959), at 189, analyzed 
in Stone, supra n. 14, at 140 ff.

37 Cf. Stone, supra n. 35, at 162 f.; supra n. 14, at 130, 139 f., 159; Bogdan, supra n. 33, at 
39 f.

38 Siorat, supra n. 36, at 186 ff. See the analysis in Stone, supra n. 14, at 140 ff., especially at 
142 f.

39 Stone, supra n. 14, at 138 ff.

40 See Lauterpacht, supra n. 14, at 205 ff.

41 See e.g. Dahm, at 35; Berber, at 65 ff. with further references; Gihl, Lacunes du droit inter
national, supra n. 9; Brownlie, at 15 ff. (with further references); Wengler, at 361 ff.; O’Con
nell, at 9 f.; Tunkin, Co-existence and International Law, 95 Recueil des Cours 25 (1958); M. 
Bos, The Recognized Manifestations of International Law, 20 German Yearbook of Int. L. 9 
(1977).

42 Lauterpacht, supra n. 14, at 199 and 204 f.

43 Id., at 208.

44 Stone, supra n. 14, at 128 ff., 139 ff., 159.

45 Id., at 129.

46 Id., at 159.

41 Id.

48 Id.

49 Id., at 129.

50 Stone, Legal Controls, etc., supra n. 35, at 160.

51 In “Legal Controls”, at 160 f. (see supra n. 35) Stone has, it seems, only the adversary prin
ciple in mind. (As to the distinction adversary-residual negative principle, see supra p. 376 f. 
and n. 32). Arguing against this principle he states: “Third, and most serious, the cogency of 
the adversary argument against non liquet is by definition limited to adversary proceedings. 
Such are, for example, requests of international bodies for advisory opinions as to the legality 
of particular acts; joint requests of States for a declaration of their rights, as in an actio 
finium regundorum for the definition of frontiers, where neither asserts any particular line. 
Where no Party (or both Parties) are thus in the processual position of Claimant, neither can 
be held to fail merely because no rule is found supporting its claim. On the adversary theory, 
both sides would have to win or both would have to lose — which is either absurd or a non 
liquet.”

If instead of the adversary principle, the residual negative principle, which implies that what 
is not prohibited by law, is permitted by law, were to be applied, the same reasoning would no 
longer have absurd consequences. International bodies would be able to render advisory 
opinions on the legality of particular acts and the existence or non-existence of certain rights. 
In the case of the definition of frontiers where neither party asserts any particular line, and, in 
addition, no rule is available to support either side, it would be surprising if the parties would 
not require a decision under all circumstances, whether on the ground of equity (cf. the North 
Sea Continental Shelf Cases, I.C.J. Reports 1969, at 3) or ex aequo et bono.

389



52 See supra n. 1.

53 See supra n. 41.

54 See e.g. Greig, International Law (2nd ed., 1976), at 31; Bogdan supra n. 33, at 52 f.

55 See e.g. Keisen, The Law of the United Nations, at 531; Stone, Legal Controls, supra n. 35, 
at 145.

56 See e.g. supra n. 54.

57 (United Kingdom v. Iceland) I.C.J. Reports 1974, at 24. See further Hambro — Rovine, 
The case law of the International Court, Vol. VI—A, at 259 (with further references); Vol. 
VIII, at 63 f. (with further references).

58 (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. The Nether
lands), I.C.J. Reports 1969, pl. 3, at 49.

59 Id., at 166 f. Cf. W. Friedmann, The North Sea Continental Shelf Cases — a Critique, 64 
Am. J. Int. L. 229, at 235 f. (1970); F. Münch, Das Urteil des Internationalen Gerichtshofes 
vom 20 Februar 1969 über den deutschen Anteil am Festlandssockel in der Nordsee, 29 
Z.a.ö.R.V. 455 (1969). Also see Judge Tanaka’s dissenting opinion in the same case.

60 Supra n. 52, at 19.
61 Bruns, Völkerrecht als Rechtsordnung, supra n. 3.

62 Id., at 26 and 32. Whether Bruns is arguing de lege lata, de lege ferenda or from the view
point of strict logic, is unclear.

63 Id., at 32.

64 See supra p. 3 f. and n. 10 ff.

65 Stone, Legal Controls, etc. supra n. 63, at XXXII ff., 136 f., especially 136, n. 169.

66 Stone, supra n. 14, at 149.

67 Id., at 150.

68 See supra n. 46 ff.

69 See Stone, Legal Controls, etc., supra n. 35, at XXXI ff. and XXXV (see n. 23).

70 See Stone, supra n. 14, at 150 f.

71 Id., at 155.

72 Id., at 154 f. Cf. the separate opinion of Judge Ammoun in Barcelona Traction, Light and 
Power Company, Limited (Belgium v. Spain), I.C.J. Reports 1970, p. 3: “This conception of 
Equity [referring to a particular type of equity], which really consists of a possible derogation 
from general law in a particular case, has never been applied in international law. An inter
national court which conferred such jurisdiction upon itself would appoint itself a legislator. 
Its decision would create an atmosphere of uncertainty which would drive States away from a 
tribunal as to which they could not foresee, with any degree of probability, what law would be 
applied by it.” (At 334).

73 See supra n. 10 ff. and 61 ff.

74 See Brierly, The Basis of Obligation in International Law, at 170 f.; Verdross, Völkerrecht, 
at 149 f.; Keisen, Principles of International Law, at 304 f.; Science and Politics, 45 Am. Pol. 
Science Rev. 641 (1951), at 661; Ross, 312 f.; Drost, Grundlagen des Völkerrechts, at 71 f.; 
Wengler, at 367 f.; Dahm, at 48; Berber, at 66; Gihl, Internationell lagstiftning, at 80 ff.; 
Phillimoreand Ricci-Busatti,supran. 1, at 314ff.; Guggenheim, at 129f.; Rosswog, at 86; Bär, 
at 326; Hermanns, at 13; Schlochauer, at 41; Rehbinder, Extraterritoriale Wirkungen, at 57 f.

390



Chapter X
Presumtion for or against 
the freedom of states?

Of all the theories advanced for the solution of the lacunae-phenomenon, 
we have thus found the residual negative principle to be the most probable 
de lege lata and the most desirable de lege ferenda. As we have seen, the 
principle connotes that everything not prohibited or otherwise regulated by 
international law is permitted by that law. The principle may also be 
formulated as a presumption for the freedom of the states; it is presumed 
that where a certain matter is unregulated in international law, any conduct 
pertaining to that matter is permissive. This is a legal presumption — prae- 
sumtiones juris — the legal consequense of which, if applied in adversary 
proceedings, is the acquittal of the respondent state. This legal presump
tion regulates the unregulated materia or, more correctly, its existence en
sures that there is no unregulated materia and, consequently, the complete
ness of the legal system. When there is nothing else, there is always the re
sidual negative principle.

But why, one might ask, is the reverse principle a priori rejected, the 
principle that everything not permitted or otherwise regulated, is pro
hibited? What is it that makes that principle implausible? It is not unusual 
in municipal law systems, especially in areas such as taxation and antitrust 
law, to invoke a rule that declares everything prohibited which is not ex
pressly permitted (alles was nicht erlaubt ist, ist verboten). Why, then, is 
not the presumption against the freedom of the states?

First of all, it must be remembered, that we are still discussing the struc
ture of international law as a whole, and not specific areas of international 
law. It may well be that in municipal law systems certain fields of law hold 
a presumption against the freedom of the individual, but that can hardly 
apply to the municipal system as such. For, if in the beginning there was a 
broad general prohibition, then the structure of the system must be one of 
permissive rules, and surely it is not. In these days of rapid change, surely 
the legislator is not anxious to cope with the change by creating permissive 
rules. Who would dare to be a part of the rapid change, should the legis

391



lator be unable to cope with the change, or rather, anticipate the change? 
The whole idea of a presumption against the freedom of the individual in 
the municipal system as such seems absurd. That it may function in specific 
areas of law is mainly due to the limited character of that area and the fact 
that the general prohibition governing the area is carefully defined (e.g., all 
agreements between enterprises — as defined — producing certain — care
fully defined — effects are prohibited, with the exclusion of certain — 
carefully defined — agreements). In the areas of life yet unregulated by 
law, individuals remain free to act at their own discretion.

In international law, the situation cannot be different. A presumption 
against the freedom of states would lead to stagnation of international life. 
In order to enjoy the fruits of development, the states would have to await 
a permissive international rule. All new measures would be prohibited 
unless they were permitted by international law: the dropping of the Hiro
shima bomb, the sending up of satellites to outer space, the extension of 
the territorial waters, the transmission of radio- and TV-programmes 
across borders, etc. The first state to take a measure of such a kind would 
act in violation of international law. In this perspective, international law 
would seem to be a mere paper product, a fragment of real life, and the 
general prohibition merely an empty phrase. Moreover, if there were a pre
sumption against the freedom af the states, the treaties, customary rules 
and other principles of international law, would be constructed to hold per
missive rules.

What all this amounts to is that a residual principle for the regulation of 
yet unregulated areas in international law cannot be formulated as a pre
sumption against the freedom of states; its consequences would be unten
able and would run counter to realities. As regards the “unregulated” 
areas, the presumption thus must be for the freedom of states.

Seen from the standpoint of an international court ruling in accordance 
with international law, the court — in the individual case — having found 
that no principle of international law is applicable (despite, perhaps, a 
broad and generous interpretation of the existing law), would have to rule 
for the respondent. Thus, where there is no prohibition and no obligation 
upon states, there is permission (either directly by a permissive rule, in
directly by virtue of the residual negative principle or by virtue of an excep
tion — in the form of a permission or license — from a prohibition). It lies 
in the interest of the applicant — the party claiming that international law 
is violated — that a prohibitory or obligatory rule be “found”, and only if 
a such can be “found” will the permissive rules come into play. As a corol
lary, it cannot be that in the absence of a permissive rule the respondent — 

392



accused of having violated international law — would be found guilty of 
violation.

The reasoning thus far, and the approach to the international law struc
ture, is in accord with the majority opinion in the well-known Lotus case,1 
the cause célébre, a case still so much under debate that the facts hardly 
need be recalled; but, briefly, they were as follows: In 1926 the French 
steamer Lotus collided with the Turkish collier Boz-Kourt on the high seas 
outside Turkish territorial waters, whereby Boz-Kourt was sunk and eight 
Turkish nationals were killed. The Lotus, however, proceeded to Constan
tinople. Two days later, the officer of her watch at the time of the collision, 
a French national, was tried in a criminal court and sentenced to imprison
ment and a fine. The dispute which arose between France and Turkey was 
submitted to the Permanent Court of International Justice. The issue for
mulated in a compromis was, in essence, whether Turkey had acted in con
flict with the principles of international law by instituting criminal pro
ceedings against the French officer and, if so, what principles.

Before the Court the French Government contended that Turkey, in 
order to have criminal jurisdiction over the French national, should be able 
to point to some title to jurisdiction recognized by international law in 
favour of Turkey.2 The French Government thus required that a permissive 
rule be established, without which Turkey could not have exercised crimi
nal jurisdiction, without which therefore Turkey would have acted in viola
tion of international law. The Turkish Government, on the other hand, 
took the wiew that Turkey was permitted to exercise jurisdiction, in so far 
as it did not come into conflict with a principle of international law. In the 
absence of a prohibitory or an obligatory rule of international law, the 
Turkish Government claimed, Turkey was free to exercise jurisdiction.

At first glance, it may seem that the litigating Parties had fundamentally 
divergent conceptions of the international law structure, the French 
Government favouring a presumption against the freedom of the states and 
the Turkish Government a presumption for such freedom. But this is not 
necessarily so. From the arguments advanced in the course of the proceed
ings, it seems clear that the French Government was not suggesting a pre
sumption against the freedom of the states.3 The point of departure for the 
French Government was a prohibitory rule in this specific area of criminal 
jurisdiction according to which a state is not entitled, apart from express or 
implicit special agreements, to extend the criminal jurisdiction of its courts 
to include a crime or an offence committed by a foreigner abroad, solely in 
consequence of the fact that one of its nationals has been a victim of the 
crime or offence.4 This is the general principle of international law (in 
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combination with the alleged principle that jurisdiction over the French 
officer belonged exclusively to the French courts since the case involved a 
collision on the high seas) which the French Government argued that 
Turkey had violated. When it therefore required a title to be pointed to by 
the Turkish Government, it was in effect soliciting an exception from the 
prohibition.

The Court examined the compromis — which simply enquired whether 
Turkey had acted contrary to the principles of international law and, if so, 
what principles — and reached the conclusion that its task was to formu
late the principles, if any, which might have been violated by Turkey, but 
not the principles which would permit Turkey to take criminal proceedings. 
The Court thus did not accept a general presumption against the freedom 
of states; basically, it reasoned, the states are free. Their freedom is limited 
by international law, by prohibitory and obligatory rules. And this concep
tion of international law, the Court submitted, “is dictated by the very na
ture and existing conditions of international law”.5 The Court continued: 
“International law governs relations between independent States. The rules 
of law binding upon States therefore emanate from their own free will as 
expressed in conventions or by usages generally accepted as expressing 
principles of law and established in order to regulate the relations between 
these coexisting independent communities or with a view to the achieve
ment of common aims. Restrictions upon the independence of States can
not therefore be presumed.”6

These oft-quoted lines simply state the view of the Court given above 
that there is no general presumption against the freedom of the states. In 
other words, beyond obligatory and prohibitory rules of international law, 
there is freedom. In order to determine whether the freedom is limited, 
state conduct must be scrutinized under the existing principles of inter
national law independently in each individual case with regard to the speci
fic area of international law governing the conduct. As regards the jurisdic
tion exercised by a state within the territory of another state (or at least out
side its own territory), the Court exemplified, there existed in internatioiial 
law a general prohibition.7 In order thus to exercise such jurisdiction) a 
state must be able to cite a permissive rule of international law; an excep
tion from the general prohibition. With respect to the jurisdiction, criminal 
or civil, exercised within the state’s own territory, however, even if affect
ing persons, property and acts outside the territory, no such general pro
hibitions existed, the Court continued. Here, international law leaves the 
states a wide measure of discretion, limited only in certain cases by prohibi
tive rules. And it is for this very reason and for the purpose of removing the 
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conflicting jurisdictions which may arise from this wide discretion, the 
Court argued, that steps were taken on the international level to reach 
agreements defining and limiting state jurisdiction (implying that if there 
were a general presumption against the freedom of the states such efforts 
would have no sense).8

Narrowing down the area further to what was pertinent in the instant 
case, to the scope of crimininal jurisdiction with respect to offences com
mitted outside the territory of the state, the Court concluded that it was 
unable to find an absolute prohibition. Here the Court provided additional 
illumination of its position for the presumed freedom of the states: The 
situation regarding the extent of criminal jurisdiction, it reasoned, “may 
be considered from two different standpoints corresponding to the points 
of view respectively taken up by the Parties [that according to the French 
Government, Turkey must cite a permissive rule and, according to the Tur
kish Government, a prohibitive rule or a rule of obligation must be demon
strated]. According to one of these standpoints, the principle of freedom, 
in virtue of which each State may regulate its legislation at its discretion, 
provided that in so doing it does not come in conflict with a restriction im
posed by international law, would also apply as regards law governing the 
scope of jurisdiction in criminal cases. According to the other standpoint, 
the exclusively territorial character of law relating to this domain consti
tutes a principle which, except as otherwise expressly provided, would, ipso 
facto, prevent States from extending the criminal jurisdiction of their 
courts beyond their frontiers; the exceptions in question ... would there
fore rest on special permissive rules forming part of international law.”9

In the end, however, the query is the same, the Court found,10 whichever 
of the two standpoints be adopted: whether or not there is a principle of 
international law that prohibits Turkey from exercising jurisdiction in the 
particular case. This result is evident if the first standpoint is taken. With 
respect to the latter standpoint it becomes evident, the Court explained, 
when one realizes that before ascertaining whether Turkey is permitted to 
exercise jurisdiction, as it did, it is necessary to establish that the stand
point itself is well-founded, i.e., that a general prohibition restricting the 
discretion of states as regards criminal jurisdiction exists and that the pro
hibition is applicable in the particular case.11

In conclusion, thus, while the Court rejected a general presumption 
against the freedom of the states in international law, as such, it did not a 
priori exclude the possibility that in the domain of criminal jurisdiction 
over foreigners, for acts committed abroad, there existed a general prohibi
tion. It, was inter alia, the existence of such a prohibition that the Court 
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subsequently was set to inquire.
Judge Loder, dissenting,12 was unable to concur in the Court’s opinion 

that “every door is open unless it is closed” under international law. 
Loder’s main objection was, it seems, that this approach is “at variance 
with the spirit” of international law. The “fundamental consequence” of 
the independence and sovereignty is, he argued, that no municipal law can 
apply or have binding effect outside the national territory: “This funda
mental truth, which is not a custom but the direct and inevitable conse
quence of its premiss, is a logical principle of law, and is a postulate upon 
which the mutual independence of States rests.”13 Without, for the mo
ment, questioning the substance of this fundamental principle of Loder, 
one may entertain doubts a to its inevitability and its logically imperative 
character. In essence, Loder’s argumentation seems to be as follows: Inter
national law is built on the existence of sovereign and independent states. 
Sovereignty and independence are thus the fundamental and indispensable 
elements of international law. The principle that no municipal law can ap
ply or have binding effect outside the territory of the law-state (the state 
enacting the law) is, in turn, a fundamental and indispensable element of 
sovereignty and independence. In effect, without a such principle there is 
neither sovereignty nor independence. It is almost as if the principle is 
identified with sovereignty and independence, and vice versa. And all this 
by bare logic.

Again, however, it must be said that mere logic does not solve the issue. 
Loder works here with definite and ivariable concepts of sovereignty and 
independence. But soon enough he himself is forced to recognize that these 
are not definite concepts,14 and that the fundamental principle he has ad
duced is not indispensable. States may, he admits, apply their laws to their 
own nationals who commit crimes outside the state territory. States may 
also apply their laws to foreigners who commit crimes directed against the 
state itself, its security or its credit. These “exceptions”, as Loder describes 
them, apparently do not demolish the foundation of sovereignty and inde
pendence (and consequently, of international law). How many more 
“exceptions” may there be before states lose their sovereignty and inde
pendence; before the exceptions become the rule? To this, mere logic 
supplies no answer.

Bruns, commenting on the case, reasons somewhat in the same spirit as 
Loder: “Gesetze, die sich auf Ausländer beziehen, stellen einen Eingriff in 
die Rechtssphäre anderer Staaten dar und sind daher grundsätzlich völker
rechtswidrig. Nur auf Grund einer speziellen Erlaubnisnorm verlieren sie 
diesen Character.”15 And further: “Wäre das Recht auf Handlungsfreiheit 
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nicht generell beschränkt, so wäre jedem Staat jeder Eingriff in fremde 
Rechtssphäre gestattet, solange nicht eine besondere Verbotsnorm existier
te. Auf solcher Grundlage ist eine Rechtsordnung überhaupt nicht denk
bar.”16 With respect to the first statement: What is it that makes the ap
plication of a law to a foreigner more of an intrusion into the legal sphere 
of his home-state than the non-application and the obligation to accept the 
killing of countrymen into the legal sphere of the law-state? To paraphrase: 
Only a prohibitive rule of international law would change the “intrusive” 
character of the latter situation. From what we think is an intrusion into 
the legal sphere of other states, we cannot deduce anything. It is an intru
sion only if there is a rule that qualifies it as such, a rule of international 
law, a prohibitive rule.

Bruns’ thesis is that this prohibitive rule lies inherent in the international 
law structure; international law is a “Verteilungs- und Friedensordnung”, 
and therefore the presumption must be against the freedom of the states.17 
(See the latter statement quoted above). The question is, however: How 
much less of a “Verteilungs- und Friedensordnung” would international 
law be if the presumption were /or the freedom of the states. Is such a legal 
order “unthinkable”? Surely not; neither logic nor experience compels 
such a conclusion. There is nothing illogical or unrealistic about a legal 
system that covers most areas of life by specific (“besondere”) prohibitive 
rules and leaves the remaining areas free to the discretion of is addressees.

Hidden behind these arguments by both Loder and Bruns, is the fear 
that international law would not function without a general presumption 
against the freedom of the states. Significative is the reasoning of Loder.18 
He realizes the partly primitive, partly embryonic nature of international 
law: “This law is for the most part unwritten and lacks sanctions; it rests 
on a general consensus of opinions; on the acceptance by civilized States 
... of rules, customs and existing conditions which they are bound to 
respect in their mutual relations, although neither committed to writing not 
confirmed by conventions.”19 Under such circumstances, Loder seems to 
imply, international law can function only with a presumption against the 
freedom of the states.

This reasoning, however, appears to be somewhat misleading: On the 
one hand, we have a legal system in an incipient stage, an incomplete law; 
on the other hand, the system must, because of logic or the nature of 
things, be entirely complete, occupied by prohibitive rules, since what is 
not expressly permitted is prohibited. In other words, for the incomplete 
system to function it must be complete. This is an argument against non 
liquet. It has no bearing on the question whether the presumption should 
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be for or against the freedom of the states.
Moreover, the common ground of three of the dissenting judges in the 

Lotus case — Loder, Weiss and Nyholm — was the notion that the struc
ture of criminal jurisdiction is the structure of international law, and vice 
versah The proposition thus that criminal jurisdiction over foreigners for 
acts committed abroad is prohibited unless authorized by international law 
was thought as valid for the international as such, so valid, it seems; that it 
was to be implicitly understood. The majority thought differently: “The 
territoriality of criminal law ... is not an absolute principle of internatio
nal law and by no means coincides with territorial sovereignty.”21 Criminal 
jurisdiction, in the view of the Court’s majority, is only a part of legislative 
jurisdiction, which forms a part of state jurisdiction in toto; the capacity or 
power of a state exercised under international law.22 And this certainly 
seems to be the better view.23

A presumption for the freedom of the states is also favoured in the Case 
Concerning the Barcelona Traction, Light and Power Company, Limited 
(New Application, 1962, Belgium v. Spain, Second Phase).24 Here 
Belgium, by an Application, instituted proceedings against Spain before 
the International Court in 1958. In the Application and the subsequent Me
morial, Belgium asked the Court to adjudge and declare, inter alia, that 
certain measures taken by organs of the Spanish State against the Barce
lona Traction, Light and Power Company, Ltd., e.g., declaring the com
pany in bankruptcy, seizing and liquidating its assets, were contrary to in
ternational law and that the Spanish State was under an obligation to 
makereparation for the consequential damage suffered by Belgian na
tionals, shareholders in the company. The Barcelona Traction Company 
was Canadian, but with several Spanish subsidiaries.25

The main issue in the case was whether Belgium had jus standi to exercise 
diplomatic protection of the Belgian shareholders, an issue of substantive 
law. Whether Belgium has capacity to bring an action under international 
law for losses suffered by the Belgian shareholders, the Court reasoned, is 
contingent upon whether Spain has broken an obligation under that law, 
i.e., whether the losses suffered were the consequence of the violation of 
obligations imposed upon Spain by international law.26 Thus, the right of 
Belgium had its necessary corollary in the obligation — or responsibility — 
of Spain. Taking notice, and accepting as a factor in international law, the 
municipal law distinction between the corporate entity, on the one hand, 
and its shareholders, on the other, the Court reached the conclusion that 
the Spanish measures taken against the Barcelona Traction Company 
caused damage to the corporate entity as such and only indirectly to its 

398



shareholders. Entitled to compensation was thus the company (Canada) 
but not its shareholders whose rights were not directly infringed. Therefore 
Belgium was held to lack jus standi.

What interests us here is specifically whether Belgium had to prove the 
breach by Spain of an international obligation, or whether Spain had the 
burden of proving that it was permitted under international law to take 
action against the company causing economic damage to Belgian nationals.

To the proposition advanced by the Belgian Government that it is inad
missible under international law to deny the shareholder’s national state a 
right of diplomatic protection merely on the ground that another state 
(Canada) possesses a corresponding right in respect of the company, the 
Court replied:

“In strict logic and law this formulation of the Belgian claim to jus standi 
assumes the existence of the very right that requires demonstration. In fact 
the Belgian Government has repeatedly stressed that there exists no rule of 
international law which would deny the national State of the shareholders 
the right of diplomatic protection for the purpose of seeking redress pur
suant to unlawful acts committed by another State against the company in 
which they hold shares. This, by emphasizing the absence of any express 
denial of the right, conversely implies the admission that there is no rule of 
international law which expressly confers such a right on the shareholder’s 
national State.

International law may not, in some fields, provide specific rules in parti
cular cases. In the concrete situation, the company against which allegedly 
unlawful acts were directed is expressly vested with a right, whereas no 
such right is specifically provided for the shareholder in respect of those 
acts. Thus the position of the company rests on a positive rule of both mu
nicipal and international law. As to the shareholder ... appeal can, in the 
circumstances of the present case, only be made to the silence of inter
national law. Such silence scarcely admits of interpretation in favour of the 
shareholder.’’27

In conclusion, thus, a permissive rule is relevant only as an exception to a 
prohibition. If it is stated that criminal jurisdiction cannot affect foreigners 
for acts committed abroad, that the exercise of jurisdiction in this respect is 
prohibited (or that an obligation lies), then this statement must be proved.28 
If it is said that administrative law (e.g., taxation) must not affect foreig
ners abroad, then that must be proved. If it is said that there is a general 
prohibition against (or obligation with respect to) any extension of law to 
affect persons, property and acts outside the territory, that also must be 
proved. Or a prohibition against (or obligation with respect to) exercising 
power or against acting (or omissions) in general; all such prohibitions 
(obligations) must be proved, and the only way to prove them is to specify 
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an existing principle or rule of international law. And if proof can be given, 
then first the permissive rules — the exceptions — will become operative. 
Prohibitive rules will not be presumed.29 This conclusion cannot be reached 
by way of mere logic or the very nature of things. Nor would historical ar
guments suffice to support it.30 Its only foundation, it seems, is the circum
stance mentioned in the beginning of this section namely, that a presump
tion against the freedom of states would put the state taking action in a 
field not regulated by international law — examples of which have been 
afforded — in an impossible position: Unable to specify a permissive rule 
or principle of international law in its favour, its conduct would be held a 
violation of international law.31

With this conclusion, Brownlie and Meessen would not agree. They 
both, independently, reject the idea that there must be an absolute choice, 
a presumption for or against the freedom of the states. As elaborated by 
Brownlie: “In the Lotus case the Court decided the issue of jurisdiction on 
the basis that ‘restrictions upon the independence of States cannot be pre
sumed’. However, there is no general rule, and in judicial practice issues 
are approached empirically. It is also the case that a general presumption 
of either kind would lead to inconvenience or abuse. The context of a prob
lem will determine the incidence of particular burdens of proof, which may 
be described in terms of the duty to establish a restriction on sovereignty on 
the part of the proponent of the duty. The jurisdictional ‘geography’ of the 
problem may provide useful indications.”32 And Meessen, to whom there 
cannot be a non liquet, and to whom state conduct therefore is either pro
hibited or permitted,33 reaches the following conclusion, having analyzed 
the Lotus case and the arguments pro and contra:34 “Im Ergebnis gilt also, 
dass ein Verhalten, das nicht verboten ist, erlaubt ist, ebenso wie die Um
kehrung, dass nämlich ein Verhalten, das nicht erlaubt ist, verboten ist. Da 
beide Sätze zutreffen, kann eine Vermutung für oder gegen die Freiheit der 
Staaten nicht anerkannt werden. Aus diesen Sätzen folgt lediglich, dass ein 
Verhalten nicht als ‘weder verboten noch erlaubt’ beurteilt werden 
kann.”35

Both Brownlie and Meessen believe that a general presumption for the 
freedom of the states would lead to abuses (in Meessens’ words: “Vielmehr 
wäre den Staaten in allen modernen Fragen ein unübersehbar weiter Frei
raum eingeräumt”), and that, on the other hand the presumption against 
freedom would lead to inconveniences (that the states, in Meessens’ words 
again, “eines völkerrechtlichen Erlaubnissatzes abwarten müssten”).36 
While Brownlie’s analysis ends with the quotation provided above, Mees
sen proceeds somewhat further, although neither Brownlie nor Meessen 
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cares to expound on the substance of the “abuse” which they fear a pre
sumption for freedom would result in. (It seems, that herein lies the fear 
again that international law would not function.37 The “abuse”-argument 
is the only argument advanced against a presumption for the freedom).

Meessen’s theory, which is the core of his standpoint in this context, is 
that international law is a complete system of law, not by virtue of a resi
dual principle, but by way of judicial “law-finding” (“Rechtsfindung”). 
(The theory is claimed to be supported by the reasoning of the Internatio
nal Court in the North Sea Continental Shelf Cases) f But the theory is 
more than so; it is the foundation of Meessens scientific method (“die 
Rechtsfindungsmethode”). And since Meessen’s theory suggests that this 
method paves the way for the solution of all novel legal issues, including 
problems pertaining to antitrust jurisdiction, the theory warrants a closer 
examination. For if it is found that the theory is sound, then the prop
osition so boldly stated above — that the presumption is for the freedom of 
states — would have to be reconsidered.

The work of Meessen is devoted to the jurisdictional problems of anti
trust regulation under international law. The object of his work is to define 
as clearly as possible international law de lege lata in this area rather than 
to formulate proposals de lege ferenda.39 In the absence of treaty rules and 
customary rules of international law, Meessen looks elsewhere for the 
finding of de lege lataf3 As he thinks it unrealistic that relevant rules 
should be readily available, and that they need only to be discovered, 
Meessen endeavours to study the initial stages of the process in which inter
national law comes into existence. Here he finds the Court’s decision in the 
North Sea Continental Shelf Cases" to be guiding. In these (joined) cases 
the Court was requested, inter alia, to decide what principles and rules of 
international law were applicable to the delimitation as between Denmark, 
the Federal Republic of Germany and the Netherlands of the areas of the 
continental shelf in the North Sea. (Art. 1 of the Special Agreements). 
Having rejected the “equidistance-special circumstances” principle em
bodied in Article 6 of the Geneva Convention on the Continental Shelf of 
1958 as a binding (“mandatory”) rule (principle) of international law — 
the Federal Republic of Germany was not a party to the Convention, the 
rule was not binding as a general rule of international law or customary 
law, nor was the Federal Republic bound by the rule by way of estoppel — 
the Court proceeded further in search of additional principles and rules of 
law. And these the Court found in the “basic legal notions” according to 
which delimitation must be the object of agreement between the states con
cerned, and that such an agreement must be arrived at “in accordance with 
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equitable principles”.42 This rule of equity rests, the Court explained, on a 
foundation of ‘‘very general precepts o'f justice and good faith”. It is not a 
question of applying equity simply as a matter of abstract justice, but of 
applying an actual rule of law binding upon the states, a rule of law which 
itself requires the application of equitable principles, the Court continued 
repeatedly emphasizing that it was not departing from the principles of 
law.

This, it seems, is the core of the “Recthsfindungsmethode” which 
Meessen takes as a starting point. This is what Meessen describes as law
development within the framework of judicial law-finding, in which he 
also finds an element of law-creation.43 And Meessen comments: “Der Ge
richtshof hat die Enge des Art. 38 des Statuts nicht durch eine Erweiterung 
des Rechtsquellenkatalogs, sondern durch die Absage an ein positivistisch 
verkürtztes Verständnis des Begriffs ‘Anwendung des Völkerrechts’ über
wunden ... Rechtsanwendung ist vielfach Rechtsfindung und impliziert 
eine vorsichtige Fortentwichlung des Rechts, die zu den legitimen Auf
gaben des Internationalen Gerichtshofs gehört.”44 The principles of inter
national law developed from this law-finding, law-creating procedure, 
consist not of detailed norms, Meessen maintains, but of generalized legal 
viewpoints (considerations) applied in the individual case. They are 
applied, not so much by way of a mere subsumption, as by way of an open 
argumentation.45

Observe, however, that the “Rechtsfindungsmethode” is in no way iden
tical with the application of equitable principles. The equitable principles 
are rather the result of the application of the “Rechtsfindungsmethode”. 
From the perspective of the North Sea Continental Shelf Cases the method 
could best be described as follows: Having established that there may be 
several principles of delimitation, including the equidistance principle, the 
Court endeavoured to define the underlying and more general legal notions 
hidden behind these principles — the common denominator of these prin
ciples; and here the Court found the equitable principles (and the obli
gation to negotiate) — equity governed this field of law. On the basis of the 
equitable principles (equity) the Court prepared guidelines or considera
tions aimed at producing an equitable result in the individual case, at the 
same time emphasizing the fact that there “is no legal limit to the conside
rations which States may take account of” for the purpose of reaching an 
equitable result, and often it is “the balancing-up of all such considera
tions” that produces this result rather than reliance on one to the exclusion 
of the other.46

Thus, the finding of general underlying principles on the basis of which 
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guidelines can be formulated, is the central element of the “Rechtsfind
ungsmethode”.

This “Rechtsfindungsmethode”, extracted from the North Sea Conti
nental Shelf Cases (but which, Meessen claims, is no novelty in the Court’s 
practice),47 is the instrument by which the international law system is com
pleted and by which the lacunae are eliminated. As to the bearing which 
this method has upon the question of presumption for or against the free
dom of states, Meessen elaborates: If one by lex lata understands the recog
nized and fully developed legal principles and rules, and by lex ferenda the 
politically desirable — the principles and rules yet to be introduced — then 
the distinction may, perhaps, be upheld in the domestic sphere, where the 
necessary adjustments may always be rapidly made by the legislative 
organs; not however in the international law system. “Im Völkerrecht müs
sen zur lex lata auch die in der Bildung befindlichen Normen gezählt wer
den, soweit sie richterlicher Rechtsfindung zugänglich sind. Der evolutio
näre Character der Völkerrechtsordnung ist zu beachten. Hieraus folgt, 
dass die Staaten auch ausserhalb der voll ausgebildeten völkerrechtlichen 
Regeln nicht stets frei oder stets gebunden sind. Die Entwicklung völker
rechtlicher Grundsätze aus einer Vielzahl völkerrechtlicher Regeln erlaubt 
vielmehr ein differenziertes Urteil: Zum Teil ergeben sich völkerrechtliche 
Bindungen, zum Teil völkerrechtliche Freiräume für staatliches Handeln; 
in der Regel werden allerdings nur — dies liegt an der unvollkommenen 
rechtlichen Ausformung völkerrechtlicher Grundsätze — die Gesichts
punkte erkennbar, die die Entscheidung des Einzelfalles leiten. Die Aus
sicht, auf diese Weise jedes im Bereich der internationalen Beziehungen 
auftretende Problem einer sachgerechten völkerrechtlichen Beurteilung zu
zuführen, erscheint beträchtlich erhöht.”48 Against this background, 
Meessen concludes, a decision for one or the other presumption cannot 
prejudice the results of international law law-finding (“Rechtsfindung”) in 
the sense of a well-nigh total freedom or total restriction of the states.

First a minor reflection: If the “Rechtsfindungsmethode” is supposed to 
complete the international law system, it does not seem adequate that the 
chances (“Aussicht”) of a such completion are considerably enhanced 
(“beträchtlich erhöht”); it would rather require a full coverage. Secondly, 
it may be asked whether Meessen is suggesting that the function of the 
international courts in the international sphere should correspond to the 
functions of legislative organs in municipal law, i.e., is the function of the 
courts that of a legislating body effecting “necessary adjustments”? And is 
this the reason why lex lata should be extensively interpreted to cover those 
norms too, still in formation (“in der Bildung”)?
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It is agreed, the distinctions between applying, refining, developing and 
creating law are fine,49 and certainly matters of degree. It is also agreed that 
international law has an evolutionary character, that what is de lege feren
da today may be de lege lata tomorrow and that the court should take this 
evolutionary character into account. Nevertheless, the principal questions 
must always be: Is the international court empowered by international law 
to function as a legislative body?; is the international court authorized to 
transform de lege ferenda into de lege lata? And here, we have found, the 
answer is no.50 Norms, still in formation, are not part of the existing law, 
lex lata; they are not norms at all within the international law system. 
“Ausserhalb der voll ausgebildeten völkerrechtlichen Regeln” there is no 
developed law, binding upon the states. It is quite another matter that the 
court does and will exhaust every available source of law to its very limits, 
and may, realistically seen, at times even have exceeded those limits. Yet, in 
such cases and in cases of doubt, the court will always take care to provide 
ample evidence to the effect that the boundaries of law have not been over
stepped, in order to remove possible suspicions to the contrary.51 In the in
ternational law system the court is not the legislator, and should not be, if 
its real function is to be upheld: that of resolving disputes.52 This is not 
strict positivism; it is a simple expression of the belief that international law 
— without the residual negative principle — does not provide a solution for 
all the problems which may arise in the international arena, and that at 
some point the court must halt and say: “This is as far as we can go. What 
follows is lex ferenda”.

And no more than a belief and a suggestion de lege ferenda, is Meessen’s 
theory that the lacunae in international law can be eliminated by judicial 
law-finding; this is evident from Meessen’s own cautious formulation: 
“[D]iese Lücken erscheinen aber in Wege rechterlicher Rechtsfindung aus
füllbar”53 The fact that no international court has so far declared a non li
quet, does not, as Meessen asserts, substantiate his theory, no more than it 
substantiates the theory giving prominence to the residual negative prin
ciple, which the analysis in the foregoing section should have demon
strated.

Whether the “Rechtsfindungsmethode” is applicable within the field of 
international antitrust law, will be discussed in a subsequent section. What 
interests us here is whether the method has the quality of ruling out a 
presumption for the freedom of the states. That the “Rechtsfindungs
methode” of North Sea Continental Shelf found no place in Barcelona 
Traction, Meessen recognizes.54 This difference in approach is, in 
Meessen’s view, explicable by the fact that it was not easy for the Court in 
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Barcelona Traction to develop the law, or chart new ground, in the old, 
perhaps too old, but relatively established field of diplomatic protection, 
whereas in the virgin areas of the North Sea Continental Shelf Cases there 
was wider scope for the law-creating element of “Rechtsfindung”.

But is it really as simple as that? Let us compare the prerequisites in both 
cases. In North Sea Continental Shelf Cases,55 Denmark, the Netherlands 
and the Federal Republic of Germany together requested the Court to de
cide what principles and rules of international law were applicable to the 
delimitation as between the parties of the North Sea continental shelf area 
appertaining to each of them. In the Barcelona Traction case,56 Belgium 
sought an adjudgement and a declaration to the effect that Spain had 
breached an obligation under international law and, in addition, repara
tion for damages suffered by Belgian nationals in consequence of that 
breach. In the former case, the Court formulated guidelines for future 
negotiations between the parties, based on the basic principles of the field 
of law in question. In the latter, the Court denied Belgium standing on the 
ground that shareholders had no right to claim damages for company 
losses caused by Spanish measures taken against the company. In question 
in the former case was primarily the equidistance principle — a principle of 
delimitation — which was held not to apply; the right to the continental 
shelf as such was never an issue. But the case could not end there: Equity 
provided a basis for further negotiations between the parties. In question in 
the latter case was the scope of diplomatic protection. This was a right-no
right situation (obligation-no-obligation). Since there was no right (no obli
gation), the question of damages never arose. (Had there been a right, the 
question of damages would have arisen and thereby possibly a subject for 
further negotiations on the basis of Court guidelines).

In the former case, delimitation was necessary; it did not stand or fall 
with the equidistance principle. The parties had a single goal, but differed 
as to the means with which to reach that goal. The reasoning of the Court 
was “goal-oriented”. In the latter case the right to damages was entirely 
contingent upon whether there was a right to diplomatic protection or not. 
The parties were aiming in opposite directions.57

The proceedings in the former case were not, in the true sense, advers
ary; there where no real defendants, all of the parties were rather claim
ants, if anything. The absence of law would not have been favourable to 
any of the parties; it would have put them back in the position they were in 
before the case was brought to court. An incomplete system of law was of 
little use to any of them. Their intention was to eventually complete the 
system by an agreement. Under these circumstances a presumption for or 
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against the freedom of any of the litigating states would have made no 
sense. If there had been a presumption for freedom a such there was for all 
states.

In Barcelona Traction, again, the proceedings were adversary; there was 
a claimant (applicant) and a defendant (respondent). The absence of law 
could have been exploited by one or the other party. And in that situation 
the question of presumption would be — and was — vital.

The distinguishing factors here mentioned, as between the North Sea 
Continental Shelf cases and the Barcelona Traction case, are crucial in this 
context. They throw light on the fact that the cases are inherently different 
in structure and therefore incommensurate. They show that the North Sea 
Continental Shelf Cases, with their specific features, belong to a particular 
category of cases, and — the submission is — a minor category. The Barce
lona Traction case, the Corfu Channel Case, the case concerning Repara
tion for Injuries Suffered in the Service of the United Nations, the Fisheries 
Case (United Kingdom v. Norway), the Nottebohm Case,5* etc., would 
have belonged to that category had the parties — prior to bringing the case 
to court — agreed about their obligation (and corresponding right) under 
international law to compensate losses and disagreed only about the 
amount of the compensation (and for this reason requested the court to 
state the principles for the computation). But, as we all know, this was not 
so. Without prejudizing the question whether the “Rechtsfindungs
methode” is applicable within the field of international antitrust law, it 
would certainly seem that the reasoning in the North Sea Continental Shelf 
Cases has a limited range; it cannot easily be generalized. Much less can 
any conclusions be drawn from the reasoning as to whether there is a pre
sumption for or against the freedom of the states, or both, and as to 
whether the international law system is complete or not.

The conclusion thus is that the Meessen’s theory, according to which 
there is no general presumption for or against the freedom of the states, 
holds true only in cases of a certain character: the delimitation of a conti
nental shelf, or other territories, the award of damages when the parties 
agree that such shall be awarded but disagree as to the principles deter
mining the extent of the award, etc. — and only in the very limited sense 
that a presumption serves no evident function in such cases. But in no case, 
it is submitted, can the presumption be against the freedom of the states. 
And further: Whatever the validity and the quality of the “Rechts
findungsmethode” as such, it has no significant bearing on the issue of the 
completeness of the international law system, nor on that of presumption 
for or against the freedom of the states.
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Chapter XI
Sovereignty and independence

One of the most frequent arguments in the diplomatic protests lodged 
against the United States exercise of jurisdiction in antitrust cases, has been 
that the extension of American jurisdiction over foreign nationals and 
enterprises infringes the sovereignty of their home states. Thus, for in
stance, in the U.S. antitrust proceedings against the Swiss watchmaking in
dustry, the Swiss Government, appearing as amicus curiae, contended that 
the application of U.S. antitrust law in the instant case would “infringe 
Swiss sovereignty, would violate international law and would be harmful to 
the international relations of the United States.”1 And in the case of Fe
deral Maritime Commission Investigation (1960/61) the Danish Govern
ment in an Aide Mémoire considered the investigatory practices of the 
United States to be “incompatible with the sovereign rights of Denmark”.2

While the cogency of such arguments might set in doubt, the vitality of 
the concept of sovereignty and the tremendous tension it carries cannot be 
denied. This is true of the diplomatic reasoning not only in this field of law, 
but in the international arena as a whole. The great significance attached to 
the notion of sovereignty in international life, is partly due to the arisal of 
numerous new states, or of new regimes within old states, and with it an 
anxiety to protect the integrity and independence of the newly borned; 
partly, of course, to the fact that the notion — in the minds of its users — is 
believed to carry a certain persuasive force. Or as observed by Jenks: 
“[C]laims to sovereignty are more widely and sometimes more vigorously 
asserted than ever before. The concept has, moreover, tended to become a 
bulwark behind which groups in the world community ... are apt to re
trench themselves, and, within such groups, a protection of national free
dom against super-power control or domination by extremist influences 
... the catchword of sovereignty continues tö intoxicate national 
policies”.3 As a sociological fact — and a political factor — öf intet* 
national life, “sovereignty” is still very much alive.4 The question is, how* 
ever, what is the legal significance of the concept? Which are its legal impli
cations?

Few international law institutions have been more vehemently debated in 
the legal doctrine than the notion of sovereignty. And hardly any legal in
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stitution has been so elastic, so much subject to modifications and — 
inevitably — so confusing as that of sovereignty. Its manifestations, as 
Ross observes with a slight sigh of resignation,5 have been almost as many 
as the participants in the debate revolving around it.From Bartolus to 
Bodin, over Suarez, Grotius, Wolff, and Pufendorf, further to Kant, 
Hegel, Lasson, Zorn, Seydel and Jellinek, and further, again, to the inter
national theorists of our century, sovereignty has varied not only as to its 
alleged content, its legal implications and the prerequisites upon which it 
may be founded.6 Varied has also the subject (or object) of which it is 
supposed to be an attribute. Varied has, finally, the fundamental conno
tation of “sovereignty”; from the relative sovereignty of Bodin and 
Grotius, to Hegel’s absolute sovereignty and back again to the relative 
character of sovereignty in the minds of Verdross, Guggenheim and other 
theorists of our time. And these variations run so closely parallel to the 
political changes all through history that it becomes almost impossible to 
determine whether the variation is a product of the political change, or vice 
versa. In the past two or three decades, however, one discerns a stabilizing 
tendency.

Today, all international lawyers agree that sovereignty is attributed to 
the states in the world community. So much seems clear. When states with
in a federal system carry the epithet “sovereign”, this means sovereignty 
solely under municipal law, and not under international law.7

States are characterized as sovereign under international law on the 
ground that they are equipped with certain qualities. The attribution is thus 
made, not arbitrarily, not on the ground of a “state’s” own will, not be
cause of the will of another single state, but according to a formula em
bedded in international law. Since only states can be sovereign, apparently 
one of the elements in that formula disqualifies other subjects of inter
national law, such as international organizations, from being sovereign. 
Why this is so, we know only after establishing that formula.

There is also a general consensus among legal writers that sovereignty is 
not absolute — i.e., no state has absolute sovereignty, no state is absolutely 
free5 at least so long as we have more than one state in the world communi
ty-. Absolute sovereignty as we have seen earlier in this theses,8 would imply 
the denial of international law — a law binding on all states — would imply 
freedom from a binding international law. Thus, from the perspective of 
intéfhational law the sovereignty attributed to states cannot be of an abso
lute character — which would be a contradiction in terms. Absolute sover
eignty is excluded as a characteristic of states qualified as sovereign states. 
It follows that sovereignty must be relative: International law imposes 
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restrictions on states; their freedom is relative to those restrictions. States 
are sovereign under international law. This follows already from the pre
supposition that sovereignty is an attribute conferred upon states by inter
national law, because they possess certain qualities. The relative sovereign
ty, as observed by de Visscher, “acknowledges the fact that the individual 
states are included in a pattern of relationships which necessarily imposes 
certain limitations upon their will”.9 And these limitations vary, of course, 
from time to time, all according to the development — whether in a ex
panding or a retracting direction — of international law.

In this connection, it is said that one of the characteristics of sovereign 
states as subjects of international law is that they are immediately sub- 
rodinated to international law (“völkerrechtliche Unmittelbarkeit”) and, 
consequently that there is no intermediate municipal law governing the 
state. So, for instance, Verdross: “Die Ordnung der souveränen Staaten 
kann also nicht von einer anderen Staatsordnung abgeleitet sein, sondern 
nur ausschliesslich und unmittelbar auf grund des VR bestehen. Mangels 
des Merkmales der Völkerrechtsunmittelbarkeit sind daher weder die 
Gliedstaaten eines Bundesstaates, noch andre autonome Verbände eines 
Staates Völkerrechtssubjekte.”10

Thus, in order to determine whether a state is sovereign under inter
national law, and therefore subject to it, we must ascertain the character of 
the law immediately governing the state, i.e., whether the law is inter
national or municipal in nature. And here obviously, as Ross shrewdly 
points out,11 one would run in circles if simply applying the definition of in
ternational law as a law binding on (sovereign) states. What is it for in
stance that distinguishes the United States’ Constitution — binding upon 
the several states of that nation — from the Treaty of Rome? Why is it that 
the states in the former case are considered to be immediately subordinated 
to municipal law, and in the latter case to international law? To this the 
notion of “Völkerrechtsunmittelbarkeit” supplies no answer, nor does the 
definition of international given here — nor, of course, does the denomina
tion of the specific order, or its historical background.

The answer, Ross concludes,12 must lie in the order itself. If a treaty, ori
ginally concluded between sovereign states, stipulates — from the very 
start or at any other given moment during its existence — that one or sev
eral of its signatories shall be deprived of some of the qualities which under 
international law are considered essential for sovereignty, then the treaty, 
at least in that respect, is no longer international law. The several states of 
the U.S. federal system have, we all know, lost their sovereignty in the in
ternational law sense, the signatories of the Rome Treaty have not.
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In order to know when sovereignty is lost (or gained) we have to look for 
a formula in international law. According to this formula, one may very 
tentatively assume that sovereignty has to do with the power (competence, 
authority) of the states to impose duties and confer rights. And a certain 
minimum of this power, it seems, a state must retain in order to be 
sovereign. What does it take for the signatories of the Rome Treaty to lose 
their sovereignty, and consequently for the Community as such to become 
a sovereign (federal) state? Would it suffice with abolition of the veto 
power in the sector of agriculture of May 18, 1982? Surely not; no one 
would (and has) seriously so assert (-ed). Would the abolition of the veto 
power in several sectors suffice? In all sectors? Would the establishment of 
a central government? Somewhere along this line the point must have been 
reached where the members of the Community are no longer sovereign un
der international law.

Keisen would disagree,13 it appears. Keisen pictures a treaty by which an 
international agency is established in which only some of the contracting 
states are represented and the decisions of which — binding upon all con
tracting states — are adopted by a majority vote. “[I]t is a misuse”, he 
thereafter argues, “of the concept of sovereignty to maintain that it is in
compatible with the sovereignty of the States to establish an agency en
dowed with the competence to bind by a majority vote States represented 
or not represented in the law-making body.”14 The freedom of action of 
the contracting states would certainly be more restricted by this than by any 
other treaty. Yet: “the difference remains only a quantitative, not a quan
titative one, since under any legal order unlimited freedom of action is im
possible.”15 The agency may, as an international community with legis
lative powers, differ from other international communities, but only in the 
degree of its centralization. It is not correct therefore, Keisen continues, to 
say that such a community, owing to its centralized character, is a state 
which has ceased to be an international community. And he concludes: 
“[N]either the fact that a treaty establishing a legislative agency does very 
much restrict the freedom of action of the contracting States nor the fact 
that the community constituted by such a treaty is more centralized than 
other international communities usually are, justifies the argument that the 
establishment of a legislative agency is incompatible with the nature of 
international law or, what amounts to the same, with the sovereignty of the 
States.”16

Is Keisen here suggesting that if a contracting state were to transfer its 
competence to an international agency, sovereignty would be left un
affected — that sovereignty does not presuppose a minimum competence; 
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that there is no definite (no absolute) borderline distinguishing sovereignty 
from non-sovereignty? Would all of the Member States of the European 
Community still be sovereign, even if some of them were not to be repre
sented in its legislative organs and although legislation is passed by majori
ty vote in all sectors? Would state A transferring its legislative competence 
to state B still be? Is Keisen proposing that state A is not subordinated to 
B? Would the difference still remain a quantitative and not a qualitative 
one? In light of the statement made in a prior paragraph in the same article 
— “Sovereignty in the sense of international law can mean only the legal 
authority or competence of a State limited and limitable only by inter
national law and not by the national law of another State”17 — the con
clusion would hardly seem warranted. But how else can we understand 
Keisen?

The key to the problem seems to be that Keisen over-emphasizes the sig
nificance of the basis of the specific legal order which the contraction par
ties have established.18 If the basis is a treaty, Keisen appears to imply, then 
it is international law and remains so, and the parties concluding that treaty 
are subordinated to international law alone — i.e., they are still sovereign. 
Quite different, he claims, is the case where a constitution of a federal state 
is established by an international treaty.19 (Here, national law “arises” 
from international law). Keisen’s view is, of course, intimately linked to (or 
better, a consequence of) his general concept of law and his legal hierarchy. 
In separating treaties and constitutions into strict comparments — inter
national law and national law — the thesis that sovereignty loses only in 
quantity but not in quality can be upheld — i.e., that under a treaty the 
freedom of state action may be more or less restricted without the loss of 
sovereignty.

But surely this is over-formalism. From the standpoint of state A, which 
has transferred its legislative competence to state B by the conclusion of a 
treaty, it is no more the treaty that represents the highest level of the legal 
order in this respect, but rather the constitution of state B. And from the 
standpoint of state B, it has full freedom of legislative action as against 
state A, wherefore the treaty has become wholly incorporated into B’s 
sphere of power.20 One would even be correct in saying that there no longer 
is a treaty in the true meaning of the word, which denotes an agreement be
tween states, since the treaty extinguishes the existence of state A in the 
world community.

In his “Principles of International Law”, published a few years later 
(1952), Keisen, however, seems to have shifted opinion (“shifted”, pro
vided, of course, that his views theretofore have been correctly interpreted 
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here). “[A] state”, he reasons, “loses its quality as a state if the law created 
by the treaty assumes the character of national law because of the centrali
zation of the community constituted by the treaty, as is the case of a treaty 
by which a federal state is established.”21 When discussing the inter
national law status of a protectorate he further remarks: “The community 
constituted by the protectorate treaty is international only with regard to its 
creation by an international agreement entered into by two states, but not 
with regard to its structure.”22 And, as regards the status of a state in a 
federal system, Keisen expounds:

“Centralization of the administration of foreign affairs of two more states 
may also be achieved by a treaty of the states concerned conferring the 
administration of their foreign affairs not upon an organ of one of them, 
but upon an organ of the community composed of the contracting states, 
the constitution of the community being stipulated by that treaty. The 
community constituted by such a treaty has the character of a state, and the 
constitution the character of national law when not only the administration 
of foreign affairs but also other functions of the contracting states are con
ferred upon organs of the new community; that is to say, when the degree 
of centralization established by the constituting treaty is that characteristic 
of a state. This is the way by which a federal state may be established. By 
concluding such a treaty and submitting to the federal constitution, the 
contracting states lose their character as states in the sense of international 
law."23

With this we can only agree, for what else does the loss of the “character” 
of a state “in the sense of international law” imply but the loss of sover
eignty under international law, as defined herein.

The view presented here seems to coincide with the Advisory Opinion, 
1931, of the Permanent Court of International Justice, concerning the Cus
toms Régime between Germany and Austria.24 Here, the Court interpreted 
the peace treaty of Saint-Germain of 1919, which spoke of the “inalienable 
independence” of Austria. “Inalienable independence” was construed in a 
way that coincides with the Concept of sovereignty; the right of Austria to 
remain independent of other states, a right not to be subordinated to the 
national law of another state (or a group of states) — nothing but the status 
of a state as sovereign under international law and restricted only by that 
law. The subordination of the will of Austria to the will of another state, or 
group of states, would imply the loss of Austria’s independence and sover
eignty. In respect of this perception of the concept of sovereignty, the 
Court was, it seems, united.25 It seems too that there are few dissenters to 
this view amongst legal writers today.26

Thus, the conclusion so far is that states, in order to be subjects of inter
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national law, must be sovereign, and in order to be sovereign they must 
enjoy a certain competence — a minimum of competence. Mark, however, 
that this competence the state must enjoy only in a horizontal respect — as 
against other states — but not in the vertical respect — as against inter
national law.

In the relation international law-municipal law, as opposed to the inter
state relation, there is no minimum competence required of the states in 
order to be sovereign. Indeed, in this relation the notion of sovereignty 
serves no purpose. As we have seen earlier in the present study,27 inter
national law can restrict the freedom of states to any extent without reach
ing a point where the bounds of sovereignty are transgressed; such a point 
does not exist. International law may restrict the freedom of states, it may 
limit their competence (power) until there remain only minor ad
ministrative functions, and may go even further. International law may 
even imply the abolition of multiple statehood altogether and the creation 
of a world state (international law, world law or universal law is a termino
logical issue). And, of course, in the absence of a multitude of states one 
can no longer speak of sovereign states — in that sense sovereignty is lost 
— but of a single sovereignty.

Thus soverignty is lost to another state, or a group of states (or all other 
states), but not to the sphere of international law. Sovereignty is a horizon
tal, not a vertical, phenomenon. This is not to suggest that treaties always 
confer rights and impose duties upon states co-extensively, or that it is in
compatible with international law that a state surrenders its sovereignty by 
concluding a treaty, or that customary law, especially if particular in 
character, cannot have like effects; because, as we have seen, this is not so. 
It is merely suggesting that the international law system may expand its 
jurisdiction at the expense of the municipal law systems as such — i.e., as a 
group of systems (municipal law in general terms) — without touching 
upon sovereignty, and that this issue lies entirely within the realm of the in
ternational law-municipal law dichotomy. In other words, all states cannot 
lose their sovereignty, unless a world state is created the consequence of 
which is the extinction of the multitude of states.28

This seemingly obvious conclusion has one further implication. The 
formula in international law on sovereignty cannot — logically — be sub- 
stance-oriented; substance cannot constitute the criteria for sovereignty. 
The basis for conclusion is the following reasoning: Starting from the pro
position that the international law system may encroach upon municipal 
law without limits, that international law may, by regulating and restricting 
the freedom of states, reduce to any extent the domestic sphere, and thus 
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that there is no aspect of life that cannot be regulated by international law. 
Taking, secondly, as self-evident the fact that international law is a flexible 
legal system in a process of continuous development — expansion, further 
expansion and retraction, etc. Assuming, thirdly, that international law 
were to hold an international criminal code binding on all states. Would a 
state which transfers the competence to determine the content of its crimi
nal law to another state, be surrendering its sovereignty? Of course not; it 
would not be surrendering anything, since it had no competence in the first 
place to independently determine the content of such laws. Likewise, if an 
international civil code were to be introduced, or an international tax code, 
there would be no sense in transferring the competence pertaining to such 
matters, since no competence would lie for the transferring state, the com
petence already having been transferred to the international law sphere. 
Thus a matter regulated by international law cannot be a matter the trans
fer of which to another state’s jurisdiction would result in the loss of sover
eignty.

It follows that the substance of sovereignty, if such there is, varies with 
the development of international law; there cannot be a fixed substance. In 
other words, in order to establish any kind of substance of sovereignty one 
must first analyze the principles of international law in general. It is the 
total effect of international law upon the domestic sphere that determines 
the boundaries of sovereignty, and not the reverse procedure. Hence, when 
Judge Loder, dissenting in the Lotus case, claims that the fundamental 
consequense of the sovereignty and independence of states is that “no mu
nicipal law can apply or have binding effect outside the national territory”, 
he seems to be starting at the wrong end.29 Sovereignty, as international law 
as a whole, is in a constant state of flux. The substance of sovereignty, if 
such there is, is variable; it cannot be regarded as static and definite.30 Con
sequently, there is no area of law, no subject-matter, that is indispensable 
to sovereignty for all time.

The concept of sovereignty, as we can see, is intimately linked to matters 
falling within the domestic domain and unregulated by international law.31 
The formula on soverignty seems to relate to the possibility of a state to in
dependently govern matters in the domestic domain. Or somewhat more 
concretely: In order to be subject to international law, a state must be able 
to independently govern — without the legal authority of another state — 
matters that fall within the domestic sphere (and not the international law 
sphere),32 that is, it must be sovereign. The scope of the domestic domain 
can be determined only on the basis of the relation between international 
law and municipal law at a particular moment, and hardly with any exacti
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tude. An international court, for instance, could decide that a state lacks 
sovereignty on the basis of that relationship at the time of the decision. 
Since — and this is vital — the substance of sovereignty is not fixed for all 
time there cannot exist an international law formula on sovereignty that is 
substance-oriented — i.e., which prescribes that, in order for a state to be 
sovereign, it must be able independently to govern certain matters. All that 
such a formula may convey is that sovereignty has to do with substance 
within the domestic domain.

The conclusion itself may seem trivial. Most legal writers of today 
would, no doubt, agree with the result.33 It is the way in which the con
clusion is reached that differs. Thus, Erler, to name one example, is of the 
opinion that “[e]ine inhaltliche Grenze für die Erhaltung der Souveränität 
ist nicht festzustellen” and that “[d]ie immer wieder gemachten Versuche, 
die eigene Bewältigung bestimmter inhaltlicher Aufgaben als unabdingbar 
für die Aufrechterhaltung der Souveränität hinzustellen, müssen . .. 
scheitern”.34 The reason for this he believes is the following:
“[I]m Laufe der Geschichte [hat] der Staat ganz verschiedene Aufgaben als 
wesentlich an sich gezogen oder als unwesentlich abgestossen und anderen 
Mächten überlassen ... Das Verhältnis des Staates zu Religion, Handel, 
Wirtschaft, Weltanschauung, Kultur, Wissenschaft und Jugenderziehung, 
aber auch zu einzelnen Bereichen des auswärtigen und militärischen Politik 
zeigt immer wieder Perioden liberalen Desinteressements und Aktiver Ver
planung. Ein extrem liberalen Staat, der die Bewältigung inhaltlicher Auf
gaben in weitestem Umfange anderen sozialen Kräften überlässt, ist nicht 
weniger souverän als ein extrem dirigistischer.”35
This would all be sound if it were possible to measure the significance 
(“Wesentlichkeit”) of a subject-matter (for sovereignty) in terms of how li
beral or “dirigistisch” the approach of a state is towards these matters. For 
a state that honours free market economy, freedom of religion, of culture, 
science, etc., hardly considers these matters less significant for its sover
eignty than a state that prefers a centralized economy and a meticulously 
restricted religion, culture, science, etc. That the significance of a subject
matter has shifted from one year to another all through history, does not 
support the conclusion that Erler reaches, unless he can provide an objec
tive criterion for what is significant for a state at a given moment. In this he 
does not succeed. The extent to which a matter is regulated is not a such cri
terion.

If thus the international law formula on sovereignty is not substance- 
oriented, what else can the notion of sovereignty denote? Here, the modern 
theory advances the concept of function. “Der Begriff der Souveränität ist 
ein Funktionsbegriff, kein Substanzbegriff: Souveränität ist nicht Wesens-

418



grund oder Gestaltungsprincip des Staates, sondern nur Ausdruck für eine 
bestimmte Position des Staates im dynamischen Prozess der Geschichte”,36 
says von der Heydte. And Erler concurs: “Es kommit nicht auf die inhalt
liche Tätigkeit der Staaten an, sondern auf seine funktionale Möglichkeit 
zur Aufnahme solcher Tätigkeit. Die Grenze der Souveränitätseinbusse 
liegt erst bei der Funktionseinbusse."1'1

Functionality, according to the prevailing view, implies that, in order to 
be sovereign, a state must have the capacity to independently govern such 
matters that according to the degree of development of the international 
law fall within the domestic domain. Sovereignty thus implies indepen
dence.38 Independence means the ability to make decisions without the le
gal requirement of an authorization by another state or group of states; 
not, of course, the freedom from limitations imposed by international law, 
viewed in its general posture.39 It is freedom of legal action under inter
national law and the legal power to act, in freedom from legal restrictions 
imposed by other states. And if a state enjoys a such position, international 
law regards it as sovereign and thus a subject of international law.

Terminologically the concept of sovereignty and that of independence do 
not, as we can see wholly coincide. “Independence” alone cannot signify 
sovereignty, since the questions remains: Independence to do what? To 
govern independently of other states matters falling within the domestic 
domain. Since the world is divided into territorial states one should add: 
Within the territory of the state. As summarized by Max Huber in the Pal
mas case: “Sovereignty in the relations between States signifies indepen
dence. Independence in regard to a portion of the globe is the right to exer
cise therein, to the exclusion of any other State, the functions of a State.”40

Schaumann, however, discerns a wider distinction between sovereignty 
and independence. Independent in the international law sense, Schaumann 
reasons, is every sovereign community (“Gemeinschaft”) immediately, 
i.e., not through an intermediary community, subordinated to internatonal 
law. Here, he claims, we have the distinction: The concept of independence 
presupposes a sovereign state; only a sovereign state can be independent 
under international law.

Stated this way, it certainly seems that there cannot be an identity be
tween sovereignty and independence. To say that every sovereign com
munity is sovereign, would be an empty tautology; Schaumann appears to 
be playing a terminological trick, hardly convincing.41 But Schaumann 
continues: “Im Masse der Unterordnung eines souveränen Staates unter 
eine völkerrechtliche Organisation ergibt sich eine Beschränkung der 
Unabhängigkeit, ohne dass damit ein Verlust der Souveränität verbunden 
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sein muss.”42 These lines reveal that independence for Schaumann has a 
quantitative connotation while soveriegnty is used as a qualitative concept. 
A state is either sovereign or not sovereign. Independence, however, is a 
matter of degree; independent a state may be more or less.43 On the other 
hand — and this is somewhat puzzling — a state may, in Schaumann’s 
view, entirely lose its independence without surrendering its sovereignty. 
As an example, he mentions the federal state system.44 Thus a state may be 
sovereign without being independent, but not independent without being 
sovereign. Here, “independence” is added a qualitative aspect; indepen
dence requires, after all, and more so than sovereignty, a certain minimum 
competence under international law.

In so far as Schaumann maintains that this is not the terminology com
monly applied by legal theorists, he is correct. The reason for avoiding this 
terminology, however, seems to be that it adds a dimension to the problem 
of sovereignty which the legal theory can easily do without. It appears to be 
too impractical to work with two different concepts in this field, one of 
which — independence — carries far too many complexities. If all we want 
to know is whether a state is an interntional law subject or not — and 
Schaumann does not, as far as can be ascertained, attach any other func
tion to the concept of sovereignty — it suffices to determine whether the 
state is sovereign or not. What is beyond that seems to belong to the meta- 
legal world.

Yet, fully acceptable is Schaumann’s view that sovereignty is not a 
matter of degree (although, for practical purposes, he uses the expression 
“limitations on sovereignty”). In common with Korowics and others: 
States are either sovereign or not sovereign; logically there are no such 
things as “non-fully sovereign” states or “half-sovereign” states.45 The 
only essential questions are: Can a state dispense with any part of the com
petence it possesses under international law and, if so, to what extent may 
the state transfer its competence and yet not lose its sovereignty? As to the 
first question, most writers agree that a state’s competence under inter
national law does not have to be fully covered; some of it may be dispensed 
with without the loss of sovereignty.46 A different conclusion would be 
untenable. It would paralyze international relations. The second question 
— how much — is far more complex.

The question cannot evoke a concrete and detailed answer. Specific state 
functions cannot be given precedence over other functions:47 This lies in the 
non-substantive character of the international law formula in sovereignty. 
Only an abstract standard that points in the right direction can be pro
vided.
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Ross, for instance, concludes that the loss of sovereignty (independence) 
may be the consequence of different situations, not necessarily combined, 
inter alia:

1. A restriction of self-government in that another state to a certain degree 
controls the internal affairs of the restricted state.
2. An extraordinary and extensive restriction of one state’s freedom of 
action for the benefit of another.48

For Rousseau, independence implies exclusiveness, autonomy and full 
competence, whereof exclusiveness signifies the exclusive competence, in 
principle, of a state within a given territory.49 And according to Schau
mann, the substantial (“wesentliche”) functions are determinative.50

Abstract, but somewhat differently phrased, is also the standard pro
posed by Berber: “[W]enn durch einen völkerrechtlichen Vertrag nicht die 
Freiheit in einzelnen Ausübungsarten, sondern gerade ihr Kern, ihre Sub
stanz, ihr Wesensgehalt ganz oder treilweise in der Weise aufgehoben oder 
gemindert wird, dass eine Kontrolle fremder Staaten, sei es eines einzelnen, 
sei es vieler, sei es aller übrigen Staaten, auf die Substanz der Freiheit selbst 
ausgeübt wird”.51

Brownlie, finally, uses the term “dependent states” apparently to denote 
the existence of a distinct situation, such as “(1) the absence of statehood, 
where the entity concerned is subordinated to a state so completely as to be 
within its control and the origin of the subordination does not establish 
agency or representation; (2) a state which has made concessions to another 
state in matters of jurisdiction and administration to such an extent that it 
has in some sense ceased to be sovereign”.52

As noticed above, and as these few quotations tend to show, the stan
dard for sovereignty is necessarily vague and abstract. At the most it could 
be maintained that in order to be sovereign a state must retain full control 
over a predominant part of the competence which states generally possess 
under international law. The final determination and the concrete specifi
cation of the standard is better left to the decision-making process in the 
individual case, which embraces an overall consideration of all relevant 
factors. Korowicz’s discussion on the case of The Rights of Nationals of 
the USA in Morocco (International Court of Justice, France v. (75/1, 
1952)53 is most illuminating.

There the Court, with respect to the status of Morocco, stated, inter alia, 
that under a protectorate treaty of 1912 (the Treaty of Fez), wherein the 
rights of France in Morocco were defined, Morocco remained a sovereign 
state. All Morocco had made was an “arrangement of a contractual 
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character whereby France undertook to exercise certain sovereign powers 
in the name and on behalf of Morocco, and in principle, all of the inter
national relations of Morocco”.54 In order to establish the soundness of 
this conclusion, Korowicz makes a brief analysis of the treaty in question 
and finds that, according to Article I France was authorized to institute a 
new regime in Morocco as well as reforms it deemed proper in a wide var
iety of fields covering a broad spectrum of the internal life, including the 
military, judicial, administrative and financial fields; that according to Ar
ticle II, France was authorized to proceed to military occupation of the 
Moroccan territory to the extent it deemed necessary according to Article V 
2; that the French Resident General (and the French Government, Article 
VI 2) should conduct the interntional relations of Morocco and have the 
power to approve and promulgate the decrees of the Sultan (Article V 3). 
From these and other stipulations in the Treaty of Fez, together with the 
fact that the Treaty did not provide for a time-limit, nor a possibility of de
nunciation by the Sultan, Korowicz draws the following conclusion: 
“Thus, Morocco surrendered in perpetuity the exercise of its sovereign 
rights to France. Since French reforms and administration in Morocco 
were subjected to the will and approval of the French Parliament, it may be 
said, that French municipal law, and not international law, governed Mo
rocco”.55 Hence, in Korowicz’s view, Morocco, under the Treaty of Fez, 
was neither a sovereign state nor a subject of international law. With this, 
one cannot but agree.

In conclusion, therefore, the international law formula on sovereignty 
may be summarized as follows: A state, in order to be sovereign, and con
sequently a subject of international law, must have full control of the pre
dominant part of the competence which states generally — according to the 
degree of development of international law — possess under international 
law with respect to a certain territory; a control exercised to the exclusion 
of all other states. And when we speak of control, we mean the formal 
control, the control de jure, not the control in fact. The control de jure the 
state can surrender to another state, or a group of states, by a treaty or 
other agreement. Or a state may be subordinated to another state through 
occupation, if this is recognized by the world community as such.

To express the same formula otherwise, a state in the international law 
sense is a community that is sovereign as now defined. Communities that 
are not sovereign are not states at all under international law, and conse
quently not subjects under that law.56 For pedagogical purposes, however, 
the former formulation is preferable. That the formula is entirely one of 
international law, and as such purely formal, deserves renewed emphasis: 
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sovereignty, as used here, is a legal concept and nothing more. And, thus, 
this concept conveys nothing of the political and economic realities in the 
world of today, nothing of the growing world-wide interdependency in al
most every facet of life,57 the movement from co-existence to co-ope
ration,58 and the inherent anomaly of sovereignty.59 For, if all these aspects 
were to be considered, one would certainly be right in asking “Wer ist heu
te noch wirklich souverän?’’.60 Much more appropriate of consideration is 
the political environment of the world today for the purposes of proposals 
de lege ferenda.

The function of the concept of sovereignty has in the foregoing text been 
narrowed down to the definition of states as subjects of international law. 
International law applies to sovereign states; rights are conferred upon 
them, obligations imposed. The right of one state corresponds to the ob
ligation of another. The right implies the right to make use of the inter
national law remedies. Obligation implies responsibility. States, as subjects 
of international law, are responsible for breaches of obligations. Thus, in
timately connected to the question of sovereignty or not — sub-ordination 
or not — is the question of state responsibility.61

The function of the concept of sovereignty, as here presented, is not 
necessarily exclusive. Other functions may be, and have been, attached to it 
— functions of a less formal nature. Not unusual is the suggestion that sov
ereignty is an abstraction or aggregation of numerous international law 
rules, the sum of which form the principle of sovereignty. Thus Schwarzen
berger for instance, states that the “principle of legal sovereignty” is an 
abstraction from a number of rules, among which he mentions that inter
national law subjects are bound by general international law, but are 
bound by treaty obligations only to the extent to which they have consented 
to such, that the territorial judisdiction of a state is exclusive within the 
limits of international law, and further that:

“(4) Subjects of international law may claim potential jurisdiction over 
persons or things outside their territorial jurisdiction. In the absence of 
permissive rules to the contrary, however, they may actually exercise such 
jurisdiction in concrete instances only within their territories.
(5) Unless authorized by permissive rules to the contrary, intervention by 
subjects of international law in one another’s sphere of exclusive domestic 
jurisdiction constitutes a breach of international law.”62

Of Schwarzenberger’s five rules here stated, the first is not a rule but a self- 
evident statement: International law subjects are, par definition, bound by 
international law. The second and third rules coincide with our formula on 
sovereignty, outlined above. The fourth and fifth rules, together with the 

423



third, include different aspects of a principle which is not a direct and 
necessary consequence of our formula', the principle that the exercise of 
jurisdiction within the territory of another state (or at least outside the ter
ritory of the exercising state) is prohibited. Our formula implies only that ij 
a state exercises exclusive competence within a certain territory, then it is 
considered sovereign. The additional element is thus the principle that the 
exercise of jurisdiction within the territory of another state is prohibited by 
international law, unless that state has consented to it. (A permanent 
consent of a broad content may, on the other hand, lead to the loss of sov
ereignty).

Hence, we have here an international rule of substance not included in 
the formal formula supplied above. And the consequences of this rule, 
Schwarzenberger summarizes in a principle of legal sovereignty. While this 
“compiling” function of the concept of sovereignty is conceivable, it seems 
neither necessary nor indispensable. Why not simply accept the prohibitive 
rule as it is? Why reformulate the prohibition in terms of sovereignty, a 
concept so much burdened with confusion already? For practical purposes, 
yes, expressions such as “this is a breach of our sovereignty”, “our sover
eign right”, etc., may serve to arouse associations which point in the right 
direction. Scientifically, however, there seems to be no sense the use of 
such expressions. As an international lawyer one has to start by estab
lishing the substantive rules of international law, and not by examining the 
abstractions of such rules.63

Moreover, why should the abstraction be restricted to the five (or actual
ly four) rules enumerated by Schwarzenberger. There is, of course, no rule 
of international law that so requires, unless it is maintained that there is a 
such customary rule of international law — judging by the use of the 
concept of sovereignty in international relations it seems that it may have 
any content. Nor does there exist, it appears, such a general usage of the 
concept among legal theorists and writers. So why not extend the abstrac
tion to cover additional rules? Why not extend it to all international law 
rules and principles of a general character?64

The question that remains to be examined in this section is whether “sov
ereignty” in any respect provides a solution for the jurisdictional issues 
arising in the international antitrust field. It should be clear from the fore
going analysis, that whichever of the functions described we attach to the 
concept of sovereignty, one cannot derive — extract or deduce — substan
tive rules or principles, whether general or specific, from that concept. The 
futility of this has been repeatedly emphasized by international law publi
cists. Keisen, for instance concludes: “It is an illusion to believe that legal 
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rules can be derived from a concept such as sovereignty”.65 And as ob
served by Ross: It is entirely unjustified to derive any rights for the sover
eign state from the concept of sovereignty. One cannot draw any conclu
sions from this concept, other that that a sovereign community is a subject 
of international law, a subject upon which rights are conferred and obliga
tions imposed. The nature of these rights and obligations, cannot be deter
mined by examining this concept of sovereignty; it depends solely on the 
content of the actual principles and rules of international law in force.66

The only “right”, one could add, derivable from sovereignty is the 
“right” of the state, when sovereign, to be a subject of international law 
(so long as it remains sovereign).
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Chapter XII
Sovereignty and equality

In the preceding chapter we came to the conclusion that sovereignty is a 
formal concept of international law, the function of which is to qualify 
states as subjects of international law; that the concept thus is devoid of 
any substance and, consequently, that principles or rules of international 
law cannot be derived from it. The concept implies that if a state is sover
eign, z/it can independently govern its affairs appertaining to a certain ter
ritory, it is a subject of international law. We have also observed the close 
connection between the concept of sovereignty and that of independence. 
A third concept, often brought forward in the same context, is that of 
equality, that is equality, between states as subjects of international law. 
Before proceeding further, just a few words to elucidate the connections.

The concept of equality in international law is as much debated and 
controversial as sovereignty, and has a history at least as long. Just like 
sovereignty, its significance has varied with the historic swings of the pen
dulum, from the absolute equality of Vattel to mere legality of Keisen.1 
Somewhere inbetween we have the notion of ”sovereign equality”, in
voked in the Charter of the United Nations. What interests us here, how
ever, is the connotation which the concept has today and its relation to sov
ereignty within the ambit of international law.

To begin with: What do we learn about equality as a rule of law by scru
tinizing the international law formula on sovereignty? Do we learn that all 
states that are sovereign are equal? Of course, the formula conveys that all 
states which meet the criteria of sovereignty are, according to international 
law, sovereign (and, as such, subjects of international law) without dis
crimination. But this, as Keisen, Dahm and others have observed, is a mere 
tautology: ”[E]quality so formulated is but a tautological expression of the 
principle of legality, that is, the principle that the general rules of law ought 
to be applied in all cases in which, according to their contents, they ought 
to be applied.”2 It is thus but saying that the formula on sovereignty is a 
rule (of law) which applies as a rule of law, which rules (of law) ought to do 
if they are to be rules3 (of law). Equality would in this sense be another ex
pression for legality. And a legalistic application of the formula on sover
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eignty would, imply not only that states which meet the criteria of sover
eignty are sovereign, but also that as such they are subjects of international 
law and, further, as such they are amenable to international law, its rights 
and obligations.

Transposed to the field of international law in general, this form of 
equality is an empty expression of the circumstance that the rules and prin
ciples of international law ought to apply when, according to these, they 
ought to apply. This is what is usually termed ”equality before the law”, or 
that the law applies equally to all to whom it is addressed, without discrimi
nation. It is a ”formal” equality, as distinguished from substantive (ma
terial) and actual equality. It is formal in the sense that it conveys nothing 
of, and has no bearing on, the (substantive) content of the law and thus it is 
compatible with any substantive inequality in law. And, of course, actual 
inequalities between states, in terms of power in the economic, political 
and technological fields, in terms of natural resources etc., are left entirely 
untouched. If thus, for instance, an international law rule should provide 
that only states which have been sovereign for a continuous period of fif
teen years shall have voting power at international conferences, formal 
equality implies that the rule shall apply, according to its content, to all 
states whatever its substantive inequalities. Relevant to the voting power is 
only the stated time period and the question whether sovereignty exist or 
not, all other factors are irrelevant. Whether a rule of international law 
applies to all states is determined by the rule itself. If it does not, then the 
rule supplies criteria (fifteen years of sovereignty) by which its scope of 
application may be determined: states of war, states which lose a war, 
states which are neutral, states bounded by sea or rivers, states which have 
more than ten million inhabitants, etc. No matter how inequal the formula
tion of these criteria may seem, formal equality would nevertheless exist so 
long as they are applied in all cases in which, according to the specific rule, 
they should be applied. Formal equality thus has nothing to do with sub
stantive (material, normative) equality.

That there exists a such formal equality in international law — as in any 
other legal order — with the narrow implications now described, hardly no 
one denies. As such, the formal equality is obvious; it is inherent in the 
concept of law. Without formal equality there would be no law, only arbi
trariness.4

To be distinguised from mere equality before the law is, claims Dahm, 
the principle that, under the same conditions, states must have equal rights 
and equal duties, summarized in the maxim that what is equal, should be 
treated equally and what is unequal, unequally. Although this too is 
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nothing but a formal principle, it is, Dahm maintains,5 more meaningful 
(”sinnvoller”) than equality before the law; the question of distinction, 
however, is not elaborated. Indeed, as the preceding remarks have shown, 
there is no distinction.6 If states are equal in that they are sovereign, they 
should be treated equally in the given formal sense, if they are unequal in 
that some are sovereign and some are not, then they should be treated ac
cordingly. Or what else does Dahm imply by equality?

But is there anything else than this empty shell of formal equality that 
could be anchored in sovereignty? Does sovereignty, for instance, com
prehend a right to be equal? Such a right seems to be indicated by 
Morgenthau1 who suggests: ”Equality, too, is nothing but a particular 
aspect of sovereignty. If all states have supreme authority within their terri
tories, none can be subordinated to any other in the exercise of that auth
ority.”8 So far Morgenthau is merely stating the essence of sovereignty — 
that subordination precludes sovereignty — and if this is equality, it is 
nothing but sovereignty. But then Morgenthau proceeds: ”No state has the 
right, in the absence of treaty obligations to the contrary, to tell any other 
state what laws it should enact and enforce, let alone to enact and enforce 
them on the latter’s territory.”9 Hence, does equality, as an aspect of sover
eignty, embrace this right? To begin with, what Morgenthau really is ex
pressing is not a right to equality, but a ”right” to sovereignty (a sovereign 
state has the ”right” to be sovereign, or more correctly, to remain sover
eign, a right not encompassing the right of a state, not yet sovereign, to be
come sovereign). But, moreover, as we have emphasized before, from the 
concept fo sovereignty alone we cannot derive a right to be protected 
against such intrusions as are exemplified by Morgenthau. The ”right” to 
be a subject under international law is the most that can be derived from 
sovereignty, and as such to claim the protection of that law; a right existing 
as long as the state is sovereign. This, however, does not include the right 
to remain sovereign, which is exactly what Morgenthau is suggesting. Such 
a right presupposes the existence of other international law principles, ac
tually in force.

Somewhat troublesome — and controversial — is the usage of the con
cept of equality in the United Nations’ Charter, Article, 2 p. 1, providing: 
”The Organisation is based on the principle of the sovereign equality of all 
its Members.”10 Whether the principle alluded to deviates from the concept 
of sovereignty, as herein defined, coupled with formal equality, is uncer
tain. The variant of it, ”equal sovereignty”, seemingly would not.11

In a special Report of Committee 1 to Commission 1 (for the preparation 
of the Charter) some clarification was provided. The concept of ”sovereign 
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equality” was held to consist of the following four elements: 1) that all 
states are juridically equal; 2) that each state enjoys the right inherent in 
full sovereignty; 3) that the personality of the state is respected, as well its 
territorial integrity and political independence; and 4) that the state should, 
in accordance with the international order, comply faithfully with its inter
national duties and obligations.

Leaving aside whatever political statements and appeals to morals and 
general courtesy this ”declaration” may contain, we may concentrate on 
its international law contents. What do these elements add to what we al
ready have? The first element seems to be another way of expressing for
mal equality or equality before the law. The second and the fourth ele
ments — despite the fact that the word ”full” is anomalous — seem to con
tain no more than the international law rule that a sovereign state shall be 
subjects of international law, and as such it has to comply with the obliga
tions of international law. The first part of the third element appears to be 
a repetition of the second element in the given sense. Raising the most 
doubt is the phrase ”[respected] territorial integrity and political independ
ence”. If this is a formulation of the principle that a sovereign state is one 
whose territorial integrity and political independence is respected, there is 
full congruence with the formula discussed above.12 But if it implies a right 
to territorial integrity, the same objections apply here as those above re
garding the reasoning of Morgenthau. All in all, however, the deviation 
from what may be summarized in the concept of ”equal sovereignty” is in
significant. It seems, therefore, that the concept of sovereignty would have 
sufficed to cover the legal contents of ”sovereign equality”, in other words, 
there was no legal necessity to add the term ”equality”13 (from a political 
standpoint, there may have been), unless the Committee perceived the con
cept of equality as something more than formal equality. The question thus 
becomes, what else could equality imply than mere formal equality?

In dispute is Oppenheim’s attempt to inject more substance into the con
cept of equality. The member states of the family of nations are equals as 
international persons, Oppenheim notes. There is an equality before the 
law.14 So far Oppenheim is suggesting nothing more than formal equality. 
This ”legal equality”, he adds however, has four important consequences. 
These can be summarized as follows:

1 When a question arises which has to be settled by consent, every state 
has a right to vote, but to one vote only.

2 The vote of the weakest and smallest state has as much (legal) weight as 
the largest and most powerful.
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3 No state can claim jurisdiction over another, according to the rule par in 
parem non habet imperium; a state cannot be sued in the courts of 
another state (immunity from jurisdiction).

4 The courts of one state are not, as a rule, competent to question the val
idity of the official acts of another state, insofar as those acts purport to 
take effect within the sphere of the latter state’s jurisdiction.15

Oppenheim is here listing rights (and obligations) which, in his view, lie in
herent in the international personality of states. On the other hand, Oppen
heim does not seem to regard these rights (not all of them at least) as logical 
consequences of international personality, as he recognizes that the legal 
equality comprehending the rights has undergone modification in many re
spects.16 Moreover, all of these rights may be surrendered by the consent of 
the state involved, and this is fully compatible with the rights as such. But 
what then is the connection between these rights and international per
sonality? Are they not merely those rights (and obligations) which states 
possess by virtue of their international personality, just like any other right 
(or obligation) under international law? This certainly seems to be true of 
the rights (and obligations) enumerated under 3) and 4): Whatever the in
ternational law rule may be in these fields — the doctrines of sovereign im
munity and act of state — it would not affect the equality of states. Thus, if 
the rule were to be that there is no sovereign immunity, or only partial im
munity, or that there is no obligation to honour the official acts of other 
states, or that such an obligation is conditional upon circumstances other 
than those defined here, equality is unaffected, provided that there is legal
ity, i.e., that the rule applies equally to all states. Like any other right (or 
obligation), consequently, the right to sovereign immunity and the rights 
pertaining to the act of state doctrine are applicable to states as inter
national law subjects (persons). No other connection between these rights 
and international personality can be detected.

With the rights defined under 1) and 2) — the right to one vote and the 
right to an equal legal weight of the vote — the situation is different. If in 
international law a state, without its consent,11 could be deprived of its vote 
or be given only half a vote, or imposed treaty obligations, then surely in
ternational law would differentiate between states, then international per
sonality would mean one thing to one state and quite another thing to other 
states. In order for the international law to retain the epithet ”law”, it 
would have to furnish criteria for the differentiation. Such criteria could, 
for instance, imply that a full vote and full weight of a vote requires that a 
state has a certain number of inhabitants or that a state has been sovereign 
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for a specified period of time. Under these circumstances there would be 
formal equality. Whether there is substantive (material) equality we cannot 
decide without supplementary guiding principles. What we do not have — 
and this is really what Oppenheim is discussing18 — is ”equal sovereignty” 
for all states, since some states would not be sovereign at all. Only, those 
states that meet the additional criteria and, thus, whose consent is required 
for treaty obligations, etc., are, as understood here, sovereign or inde
pendent.19 These states, enjoy equal sovereignty.

The difference between the rights listed under 3) and 4), on the one hand, 
and those under 1) and 2), on the other, is that an amendment of the for
mer as described affects all (sovereign) states whereas an amendment of the 
latter necessarily affects only some states and therefore alters the legal bal
ances between the states. These are changed, not by consent, not by ag
gression or some other violation of international law, but by virtue of inter
national law itself. A change in the legal balances between states and the 
status of some states, without the consent of the states negatively affected, 
is nothing but a change in the formula on sovereignty.

In effect, what Oppenheim is saying is that states as international per
sons are equals in as much as they all are sovereign, and sovereign they re
main under the present formula on sovereignty — if they do not lose sov
ereignty otherwise. Another formula would no doubt lead to a different 
composition of the family of nations. It is not so much a question of right 
to a vote, or an equal legal weight to a vote, it as question of the conditions 
for sovereignty under international law.

Equality seen in this perspective, is in the words of Dahm, merely 
another expression for sovereignty.20 And Dahm continues: ”Souveränität 
und Gleichheit gehören nicht nur zusammen, sondern sie sind geradezu 
dasselbe, von verschiedenen Seiten betrachtet. Souveränität, so wurde ge
zeigt, bedeutet Unabhängigkeit, d.h. kein Staat ist der Hoheitsgewalt eines 
anderen Staates unterworfen. Souveränität erträgt keine Hegemonie. Es ist 
nur eine andere Formulierung dieses Gedankens wenn man sagt, dass jeder 
Staat dem anderen gleich sei.”21 Equality in this sense does not fill the 
empty vessel of formal equality, since it is compatible with any inequality 
in voting power, with or without consent. That inequalities with respect to 
voting power may arise with the consent of the state involved, Oppenheim 
himself admits: Just as a state may surrender its sovereignty, it may surren
der voting power.22 Inequalities between sovereign states in voting power 
without the consent of the states discriminated, is a contradiction in terms, 
since the latter states would by definition not be sovereign; thus, the in
equalities alluded to cannot really arise.23
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Kooijmans’ studies of the concept of equality does not take us much 
further, although we do not deny the value of these studies. Kooijmans’ 
notion of equality rests on the idea that the world was created by a personal 
God, that man was created of one blood after His Image and that God in 
the moment of creation also laid down certain definite abstract directives 
for man to discover, elaborate, ”positivize” for concrete situations and 
adapt to changes.24 To this act of creation, all law can be traced back; it is 
the origin of all norms, not only legal norms, but other norms as well.25 The 
common origin of all norms reflects the unity of all mankind and the com
munal nature of international society, which in itself is of normative 
value.26 In this world community, the states have particular functions, of 
both communal and internal nature.27 When the state is performing its in
ternal state-functions it is absolutely equal to any other state. In the com
munal field, however, a differentiation may exist. Each member state of 
the world community has a task and a function of its own which benefits 
the community, each according to its kind. There must thus, Kooijmans 
concludes, be a division of tasks to enable the community in question to de
velop fully.28

These are some of the basic ideas in which Kooijmans’ conception of 
equality is anchored and as such they would deserve a particular pene
tration — for instance: whose God? the God of Christianity or the God of 
some other religion?; what about those who do not have a God? Even if we 
consider all men to have only one God, whose image of God shall be decis
ive?, etc. — but then the discussion would be carried too far astray. The 
question is here solely, whether Kooijmans’ equality is anything more than 
formal equality.

In formulating his theory, Kooijmans is anxious to avoid the results of 
both the form-logic of the Vienna School (especially Keisen and his pure 
theory of law) and the irrevocability of the traditional doctrine of natural 
law. Kooijmans, therefore, chooses a middle way. The abstract directives, 
once laid down by God — the ”material directives” or ”general principles 
of law” — are not invariable legal rules, valid for all times and all places. 
They are principles that find expression in all instances and every system of 
law, principles that must make themselves apparent in a ”real” legal 
order.29 These general principles of law are inherent in the very essence of 
law itself.30 They are directives which the legislator cannot ignore ”with im
punity” in the process of concretization. They can be found in the concept 
of law, the core of law.

In this context Kooijmans mentions the elements of regularity, balance, 
equality, authority and respect for the legal subject. These interrelated ele
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ments are the constant components of the idea of law, without which a 
legal order is unthinkable. But though they have a clear meaning, they lack 
a precise content. The concretization of these in a certain legal order is de
termined by the idea of law in general, which , ”having a dynamic charac
ter, lends a varying character to the law”.31 The general principles must be 
adapted — rendered positive and concrete — for each particular time and 
place ”with due regard to the nature of the community within which, and 
of the relations for which, these legal rules will apply” and it must ”under
go the influence of the conceptions and convictions which obtain in the 
particular phase of culture for which the directives are to be made 
relevant”.32 The general principles of law do not, of course, allow of any 
arbitrary content in the legal order. (That would render the principles nulli
ties). No, Kooijmans denies that the principles have a purely formal 
character: ”This would be true if the idea of law indeed progressed in an 
arbitrary manner, but that is definitely not the case. The idea of law is a 
manifestation, with respect to the life of law, of the insight into the divine 
principles of order for this temporal reality and their relevance for a parti
cular phase of culture, and thus a manifestation of an insight also that is 
bound to the structure of the communities and relationships in which this 
order must apply.”33

However inviting it is to scrutinize and critize the reasoning of Kooij
mans — his ”train of thought” — so far — the vagueness of his last- 
quoted argument; the fact that he believes that the Nazi régime of Germany 
ignored the general principles, while the Romans, despite their system of 
slavery, did not; the substantive base for such conclusions (seemingly non
existent); his concept of law as a concept of values, etc. — we shall accept it 
as it is, for the moment, in order to bring the concept of equality into 
focus.

Equality, as we have seen, is one of the elements in the concept of law, 
which also constitutes one of the general principles or material directives. 
We have observed above34 that formal equality lies embedded in the con
cept of law; without it there would be no law, only arbitrariness. On this 
Kooijmans agrees, yet he denies that equality, as a general principle, is 
purely formal.35 Equality in international law, he maintains, has also a ma
terial meaning, which is determined by the ”structure of the international 
society”.36 On the other hand, there is no general formula (which is in line 
with the variable and adaptable nature of the concrete rules): ”In each case 
the question must be asked, whether the international legal order demands 
that in a concrete situation the existing differences between the states 
should be considered as relevant, and should therefore be drawn into the 
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standard of valuation, or whether they are irrelevant.”37
Kooijmans then applies his theory on equality to the hypothetical situa

tion where the votes of the various states in international organizations and 
conferences are weighed in proportion to the importance of the states, in 
respect of, for instance, population, size and economic power. For ex
ample, certain Great Powers may be awarded a large number of votes on 
account of their strong political position. This method of weighing votes, 
he concludes, does not ”do full justice to the principle of equality”; it is 
even a ”violation of the principle of equality”.38 And why is that? The 
method is not in conformity with the structure of the international society, 
Kooijmans answers. From this structure we learn, he argues, that the inter
national society consists of states. ”[E]quality demands therefore, that 
every state, as a legal subject, has a right to a proper place.”39The method 
of weighing the votes would make the smaller states ”disappear into noth- 
• h 40ingness .

This is thus Kooijmans’ principle of equality applied. How far beyond 
formal equality and ”equal sovereignty” does Kooijmans lead us? Not a 
single inch, it is submitted. For what else than ”equal sovereignty” is there 
in the right which states have, as legal subjects, to a ”proper place” in the 
international society? What else than a loss of sovereignty is Kooijmans 
implying when he claims that smaller states would ”disappear into noth
ingness” if Great Powers were awarded a very large number of votes in 
proportion to their ”greatness”? That as a legal subject of international 
law, a (sovereign) state has the right to a ”proper place” is, at best, legal
ity, at the worst a mere tautology, unless the right to a ”proper place” 
means something more than the right to be a legal subject. For what is the 
word ”proper” more than just another empty vessel, as is equality in the 
formal sense. To replace one empty vessel by another, or more correctly, 
to change the label on the vessel, does not make the vessel less empty. What 
we have thus far is nothing but the formal equality with which the formula 
on sovereignty coincides.

Equality demands, Kooijmans continues, that no differentiation in the 
value of votes is made with respect to a regulation of matters that belong to 
the internal sphere of the state. Here, Kooijmans explains, the ”decisive 
factor is the structure of the international community which, in this case, 
demands that the actual differences of the states are not to be considered 
relevant, because it concerns all states in an exactly equal manner.41 Again, 
however, Kooijmans is discussing sovereignty in terms of equality. If a 
state transfers competence to regulate internal affairs to another state, it 
will ultimately surrender sovereignty. If what ”equality demands” is that a 
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state, in order to retain equal sovereignty, must remain sovereign (must not 
surrender sovereignty), then the expression is correct but non-productive. 
And of course, if the formula on sovereignty in international law is ap
plied, actual differences between states as regards size, population, econ
omic power, etc. are irrelevant only because the formula itself deems them 
to be so. This, again, expresses the principle of legality.

Still, Kooijmans does not, in the name of equality, wholly condemn the 
weighing-of-votes method. In some instances, factors, such as size, popula
tion and economic power may be relevant. Whether this is so can only be 
found pursuant to an ”assessment and valuation” in the particular case 
”with observance of the specific purpose (of an organization or confer
ence) and its place in the international legal order”.42

Differentiations, Kooijmans suggests,43 may be compatible with equality 
if they serve a purpose (‘‘functional equality”) in international organis
ations and conferences. Thus the system of voting and of representation in 
an organization may be so moulded as to promote the purposes of the or
ganisation, thereby, for instance, giving certain states with special capaci
ties in the particular field a leading position. Legal equality in Kooijmans’ 
view, however, can find full expression only if a special (actual) capacity or 
political characteristic is relevant to the particular purpose; then it is legally 
relevant. But then the question arises, when is such an actual capacity 
(characteristic, factor) legally relevant? Here the answer must be: It is rel
evant when the treaty (constitution) establishing the organization (confer
ence) deems it to be relevant. All equality requires is, that the differentia
tion is made within the rules of the treaty (legality again, or formal equali
ty). If a differentiation is considered unequal, though based on treaty rules 
— which would amount to material inequality — then a principle or rule of 
international law would have to be specified which would determine the 
relevance of a certain actual capacity (characteristic, factor) for the pur
poses of differentiation; a principle which governs these issues and which 
therefore would render a certain treaty rule unequal, if not in conformity 
with it; a principle which, for instance, would provide that if states estab
lish organizations for the purpose of maintaining peace and security, a dif
ferentiation between the member states may be made on the basis of certain 
factors only. But Kooijmans does not maintain that such principles exist; 
he does not even attempt do so. He declares from the very start that there 
are no general formulae.44 The directives laid down by God are too abstract 
to serve as such, and, as we have seen, they require concretization. Equality 
is something that must be assessed from one case to another, without a gen
eral formula, he suggests. And this is really Kooijmans’ dilemma. By deny- 
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ing the possibility of general formulae he inevitable ends up by assessing 
the equality of treaty rules from the standpoint of the treaty itself — i.e., 
on the basis of the particular treaty rules — and this principle of equality 
applied (within the rules) is nothing but a formal equality or legality. The 
assessment of substantive (material) equality requires an objective standard 
independent of (and above) the treaty rules and, as such, the ”communal 
structure of the international society” or the ”unity of mankind” is no 
more concrete a concept than equality itself. But such an objective stan
dard would no doubt show traces of traditional natural law, which, as we 
have seen, Kooijmans is anxious to avoid. Kooijmans wavering between 
the structure of international law, which conveys nothing about substan
tive equality (sovereignty at the most), and individual general treaties as a 
basis for organizations (and broader regulations), is fruitless, as regards 
the illumination of substantive (material) equality, unless there is some in
termediate stage en route.

Moreover, Kooijmans’ practical elaboration of his principle of equality 
is, consciously or unconsciously, limited to the area of treaties. On how to 
assess the substantive equality of the general international law, we learn 
nothing. What is substantive equality, for instance, respecting the law of 
outer space, the law of the high seas, sovereign immunity, diplomatic pro
tection, rules of jurisdiction, the law of the continental shelf, human 
rights, etc.? One may even argue that if a principle of substantive equality 
there is, it should govern this field, and not individual treaties. There seems 
to be no sense in assessing the substantive equality of treaties, so long as its 
signatories have truly consented to it.45 A state is entirely free to grant ad
vantages to another state without a reciprocal claim; it is even free, we 
repeat, to surrender its sovereignty. What is crucial in terms of equality is 
not so much the substantive content of the treaty as the existence of a true 
consent.46 The only form of equality involved here is equality (or in
equality) of bargaining power, which might or might not — depending on 
the amount of military, political or economic pressure imposed — render 
the treaty invalid, or at least subject to revision, if international rules to 
that effect were to exist.47 The question of pressure or no pressure, consent 
or no consent, has nothing to do with either the legal equality under dis
cussion or substantive equality. The assertion that the situation when a 
state, with or without consent, surrenders its sovereignty to another state is 
substantively unequal, must rest on a principle of law which defines not 
only when a state is a subject of international law, but also which states are 
and ought to be such subjects; a principle of this kind does not, of course, 
exist.
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To conclude: In order to establish a principle of equality by which to as
sess the substantive equality of international law rules and principles, one 
must provide an objective standard more specific than that which lies in 
Kooijmans’ “communal structure” and “unity of mankind”, but without 
the degree of “concretization” mentioned by Kooijmans, which leaves no 
criteria other than the purpose and function of an individual treaty. Since, 
however (as Kooijmans himself has eloquently demonstrated),48 all such 
standards, or at least those hitherto presented, seem to stumble on the re
quirement for “objectivity”, one finds it advisable to give up the idea of 
substantive (material) equality in international law altogether and rest con
tent with formal equality.49

Let us, finally, for a moment consider equality in the perspective of in
ternational antitrust law. Let us assume that there were to develop an inter
national law rule providing that a state — as a subject of international law 
— has jurisdiction to try and convict any foreign company whose anticom
petitive practices produce certain minimal effects in the market of that 
state (irrespective of the evident possibility that such jurisdiction is fully 
compatible with international law as it stands today). Assume further that 
this jurisdictional rule is a customary rule of international law. Equality 
there is in the formal sense (legality) that the rule applies to all states with
out distinction: it applies when according to its requisites it should apply 
(equality before the law). In the same sense it may be said that all states 
possess equal legal capacity under the rule (for duties and rights),50 being 
subjects of international law. But this, it seems, is as far as equality as a 
legal concept extends; this is the limit for claiming that an inequality is a 
violation of international law. All other ”inequalities” that may exist in re
lation to this rule may violate the ethics, common courtesy, subjective per
ceptions or other values, yet they are irrelevant from the point of view of 
international law — i.e., they do not constitute breaches of international 
law and the rule cannot be rendered invalid on account of such inequalities. 
And this for the very reason that there is no objective standard of inter
national law by which to determine whether certain conditions are unequal 
or not. Since these inequalities are consequently not legal inequalities one 
can speak only of actual (existing) inequalities. Thus, for instance, there 
may be an actual inequality in the fact that the jurisdictional rule was de
veloped predominantly on the initiative of the highly industrialized West
ern World and especially of the countries in which the antitrust rules con
stitute one of the cornerstones of the national economy, and in the fact that 
the rule was accepted by other, less developed countries, on account of the 
overwhelming economic power of the Western World. There may, further, 
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be an actual inequality in the fact that, in the case of a violation of the jur
isdictional rule, all states are not equally able to enforce their rights under 
the rule — e.g., to elevate diplomatic protests, to bring the case to court, to 
argue the case before the court or to make use of the ultimate remedies:51 
economic, political or military sanctions. There may also be an actual in
equality in the fact that only a very few states can derive advantages from 
the jurisdictional rule, states economically powerful enough to make for
eign companies comply with domestic antitrust rules, states which consti
tute significant export markets for companies in other states, and so on. 
There may, finally, be an inequality in the fact that states which have the 
actual capacity to take advantage of the jurisdictional rule are given a pos
sibility to influence the conduct and practices of companies located on 
other states and thereby the possibility to influence the antitrust policies 
and indirectly the general economic policies in other states.

All of these supposedly inequal conditions are irrelevant from an inter
national law viewpoint. That they should have been taken into consider
ation when the rule was formulated, that they might have been if the rule 
had been a result of treaty negotiations and that they should be de lege fe
renda, is an entirely different matter. The crux is that there is no principle 
of international law concerning equality which governs these supposed in
equalities.
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Chapter XIII
Sovereignty and the 
“fundamental” rights of states

The status of a state as sovereign does not in itself generate rights (or obli
gations); the concept of sovereignty is not a legal source. At the most one 
might speak of a “right” for the sovereign state to be a subject under inter
national law, an international person. Sovereignty does not even induce the 
right to remain sovereign, much less the right to become sovereign. Sover
eignty — and international personality — simply denotes the legal capacity 
under international law to be a bearer of the rights and obligations which 
international law, from time to time, may prescribe. Sovereignty is a fact 
recognized by international law for the establishment of legal personality. 
These are some of the conclusions reached in the preceding sections.

This unveiled concept of sovereignty is slightly troublesome. It contains 
nothing that guarantees — or at least protects — the sovereignty of the 
state; to remain sovereign, as we have seen, is not a right that can be de
rived from sovereignty, nor is the right to function as a sovereign state. The 
purpose of the so-called fundamental rights is, in a sense, to fill this gap. 
The “fundamental” rights, it is therefore said, are certain “indispensable”, 
“inalienable”, “necessary”, “perpetual”, “absolute”, etc. rights with 
which a state is either endowed before it enters the international arena — 
i.e., becomes sovereign — or will automatically be endowed with at the 
moment when it becomes sovereign.1 Although the wiews of legal writers 
vary as to the nature of these rights, they are usually referred to as the right 
to self-preservation (self-defence), the right to independence, the right to 
equality, the right to dignity and the right to international intercourse.2 
Without these rights, it is said, international law cannot exist; they are a 
conditio sine qua non for international law; they are a logical necessity for 
international law; they are necessarily inherent principles of international 
law and as such they lie in the nature of international law, or the nature of 
law, or the law of nature.

Thus, by international lawyers, whose world of thought wholly or partly 
rests on a natural law foundation, we are told that these fundamental rights 
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are derived from the law of nature. Just as men by nature, as subjects of 
the state, have certain absolute rights manifested in various declarations 
and constitutions, so do states possess such rights as subjects of inter
national law.3 Significative for this man-state analogy are the “absolute in
ternational rights” conceived by Wheaton and implicit in the expression: 
“Every State as a distinct moral being, independent of every other, may 
freely exercise all its sovereign rights in any manner not inconsistent with 
the equal rights of other States.”4

Advocates of fundamental rights with shifting explanations, however, 
can also be found among those who claim to be uninfluenced by natural 
law thinking. Hence, Liszt, for instance, regards the fundamental rights as 
the firm foundation of general international law, without which inter
national law is unthinkable. These rights are inherent in the state person
ality and may therefore be regarded as international personality rights 
(“völkerrechtliche Persönlichkeitsrechte”).5 Berber agrees with Liszt. 
Though he would not venture to analogize from the situation of man as a 
subject of the state, and though he refuses to accept the designation “fun
damental rights”, which he finds misleading, he nevertheless comes to the 
conclusion that there are certain fundamental material (substantive) prin
ciples of international law which, by logical necessity, follow from the 
nature of international law as a law of coordination between independent 
“sovereign” states.6 These principles, he claims, are indispensable to inter
national law, to the degree that without them the international law is not 
conceivable. An explicit “positivization” of these principles is not war
ranted, since they lie inherent in the international law — i.e., they exist in 
international law as a permanent attribute or quality. As such inherent 
principles of logical necessity Berber mentions the right to self-government 
(“Selbstgestaltung”), the right to self-preservation (and dignity) and the 
right to equality.7 Somewhat in the same direction is the view of Verdross? 
Fundamental rights are the rights of general international law which states 
enjoy immediately as international persons; an abrogation of these rights 
implies an abrogation of international law. Oppenheim concurs in prin
ciple.9 While, on the one hand, rejecting the notion of fundamental rights 
he acknowledges, on the other hand, that numerous rights and duties are 
“customarily recognized” under the “wrong heading” of fundamental 
rights. These are rights and duties which states “customarily enjoy and are 
subject to simply as international persons, and which they grant and re
ceive reciprocally as members of the Family of Nations.”10 And Oppen
heim continues:
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“In entering into the Family of Nations, a State comes as an equal to 
equals; it demands that certain consideration be paid to its dignity, and to 
the retention of its independence and of its territorial and personal su
premacy. Recognition of a State as member of the Family of Nations in
volves recognition of such State’s equality, dignity, independence, and ter
ritorial and personal supremacy. But the recognised State recognises in 
turn the same qualities in other members of that family, and thereby it 
undertakes responsibility for violations committed by it. All these qualities 
constitute as a body the international personality of a State, and inter
national personality may therefore be said to be the fact, involved in the 
very membership of the Family of Nations, that equality, dignity, indepen
dence, territorial and personal supremacy, and the responsibility of every 
State are recognised by every other State.”11
Moreover, Oppenheim concludes, without international intercourse “the 
Family of Nations would not and could not exist”.12

One of the most vehement attacks against the doctrine of fundamental 
rights is launched by Brierly A part of Brierly’s criticism affects the natu
ral law character of the doctrine, part of it the man-state analogy made in 
international law. Let us examine, for a moment, Brierly’s arguments, but 
— for the sake of clarity — in the reverse order.

The doctrine of fundamental rights, as noted, is rooted in the idea of the 
natural rights of man within the state. As Brierly observes: “It is obvious 
that the doctrine of fundamental rights is merely the old doctrine of the 
natural rights of man transferred to states.”14 These national rights are 
assumed to exist to protect a man not so much from wrongs done by 
another man, as from wrongs done by the state; rights constituting a per
sonal “territory” not to be encroached upon by the state, rights inherent in 
the individual human being, not conferred upon him by the state, or by the 
legal order, but existing in consequence of the sole fact that the man is a 
man.

In international law, the doctrine of the natural rights of man — and, 
consequently, the doctrine of fundamental rights — is misplaced and, to 
some extent, destructive, Brierly argues, and he explains: The doctrine 
tends to over-emphasize man as an individual in the state, thereby over
shadowing the role of man as a social being. This has consequences for 
international law. “It is especially misleading to apply this atomistic view 
of the nature of the social bond to states ... [I]n the society of States the 
need is not for greater liberty for the individual states, but for a strengthen
ing of the social bond between them, not for the clamant assertion of their 
rights, but for a more insistent reminder of their obligations towards one 
another.”15 And Brierly concludes: “[I]t is manifest that the doctrine is a 
product of the pure gospel of individualism applied in the international 
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field.”16 The doctrine of the natural rights is misplaced — cannot be trans
ferred to the international law sphere — Brierly seems to imply, because 
ther is no central government in international law against which the states 
need protection. It is destructive, on the other hand, because — in times of 
growing interdependence — it impedes the development of international 
law towards increased centralization.17

The latter aspect — as regards the destructive character of the doctrine 
— we leave aside, at least for the time being: it is a suggestion de lege 
ferenda (or mere politics) and can only be assessed as such. The former 
aspect, however, touches the question whether the doctrine of fundamental 
rights serves a (legal) function in international law and, if so, what func
tion. Here, Brierly argues that the doctrine was invented to justify the 
growth of the national state, as a basis for the independence of the post
Renaissance prince against the claims of the pope and the emperor. In that 
era of history the doctrine certainly fulfilled a function. Today, as the situ
ation has changed, the doctrine has lost its function and rather become an 
obstacle to the growth of international relations. And without a function, 
Brierly seems to reason, the fundamental rights cannot exist or, at least, 
should not exist (which again is a lex ferenda argument). Graf, who 
anchors his criticism of the doctrine entirely, it appears, in the reasoning of 
Brierly, concurs: “Im Interesse der Weiterentwicklung des Völkerrechts 
müssten also scheinbar die Grundrechte daraus verbannt werden.”18

However, the fundamental rights — if such exists — do not necessarily 
stand without a (legal) function. Within the state, one of the functions of 
the government is to protect one citizen from wrongs committed by 
another. In international law, it is precisely the absence of a central govern
ment that would assign a function to the fundamental rights: the function- 
of protecting one state from the wrongs of another, in the interest of peace. 
(In that way, the fundamental rights would constitute the essence of inter
national law). Thus, the fundamental rights had as much function — if, in
deed, they had any — in the decolonization period, for instance, as in the 
post-Renaissance era; and as they would have today, in the era of super
powers. This thought does occur to Graf, but only to be refuted for swiftly 
explained reasons.19 He recognizes that the fundamental rights may have a 
moral function, and therefore they may constitute an expression of the 
“infrastructure morale internationale”. But they have no legal function, 
he concludes.20

Hence, if the “to be or not to be” of fundamental rights depends on 
whether it has a function or not, then there most certainly exists such a 
function.
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What the traditional doctrine of fundamental rights, however, is gener
ally criticized for (also by Brierly, Verdross, Liszt, Graf and others), is its 
foundation in the concepts of natural law. “[A] right”, says Brierly, “is a 
meaningsless term unless we presuppose the validity of an objective legal 
system; it is a delusion to imagine that a system of law [droit objectij} can 
be constructed out of rights [droit subjectifs] conceived as existing in the 
nature of things.”21 And Keisen agrees: “an unbiased analysis of the 
natural-law doctrine shows that it is impossible to deduce from ‘nature’ 
any rights. For the right of an individual presupposes the duty of another 
individual, and nature, that is, a complex of facts determined by the laws 
of causality, does not impose duties and therefore does not confer rights 
upon men or other beings.”22 Duties and rights of states we find within the 
legal order, in international law and stipulated by general customary 
international law or by international agreements. This is true of the so- 
called fundamental rights — and their corresponding duties — as of other 
rights and duties of states. But Keisen goes further and demonstrates that 
the theory — e.g., äs indicated by Liszt and Berber as discussed above — 
according to which the fundamental rights are principles inherent in or pre
supposed by international law, suffers from similar fallacies. “Legal prin
ciples”, Keisen claims, “can never be presupposed by a legal order; they 
can only be created in conformity with this order. For they are ‘legal’ only 
because and insofar as they are established on the basis of a positive legal 
order.”23 These “fundamental” principles are not the source of the inter
national law; international law is rather the source of the principles. Their 
“obligatory force” is not greater than the force of other principles of inter
national law, unless international law prescribes that it shall be more diffi
cult to abolish or modify the principles — which however, Keisen con
cludes, is impossible with respect to customary law: the legislative process 
by which customary law acquires its validity does not differ from the pro
cess by which it loses its validity.24

That the fundamental principles are thus no more fundamental than 
other principles of international law, in the sense that they have no more 
obligatory force, seems clear enough. But are they more fundamental in 
any other sense — in the sense, for instance, that they are indispensable for 
international law, a sine qua non, as Berber and Verdross, for instance, 
maintain. The only way to answer that question is to seek to determine 
whether international law would vanish in the absence of a such principle. 
Assuming, for example, that the right to independence (right to remain 
sovereign) is a fundamental right, would the international law vanish in the 
absence of that right? It seems not. Even if there were to exist no obligation 
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on states to abstain from taking military action, or from using economic or 
political force, or sending military forces or agents to other states, or carry
ing out official activities or threats of such action or force, or using other 
means that would encroach upon the independence of other states (assum
ing that this is the obligation corresponding to the right to independence), 
we would still have an international law differing only in degree from a law 
encompassing this obligation; a law that would simply prescribe rights and 
duties for states that are de facto independent (and sovereign) but not 
establishing a right to remain independent (and sovereign). It is willingly 
admitted, this is not good law — no one can seriously so suggest — but it is 
none the less law, and it is international law. And it must be emphasized 
again that the difference is one of degree, not of kind. For the law we have 
today is, in many ways, fragile, primitive and inadequate compared to the 
law of which most of us cherish illusions, and nevertheless we persist in 
calling it internaional law.

The only “right” that lies inherent in the concept of law is, as we have 
seen in the foregoing section, the formal equality (legality); without formal 
equality one would not be able to speak of law.

In a similar, purely formal, sense one may speak of fundamental rights 
— to independence, to intercourse, etc. — if one defines international law 
as a law governing the relations between sovereign and independent states. 
By definition, there would therefore not exist an international law if there 
were not at least two sovereign states which, in addition, communicate. It 
is obvious, however, that the term “rights” here is utterly misplaced: it is 
hard to imagine how any subject of international law could take advantage 
of the “rights” here alluded to.

The quality of fundamentality in certain rights does not appear to have 
any legal significance. That certain rights are fundamental merely implies, 
it seems, that the rights are found to be more important (in a subjective 
sense) for the functioning of international law than other rights. When cer
tain rights are characterized as fundamental, they are so because it is feared 
that international law would not function in their absence. Significant is 
the conclusion reached by Verdross: “Da es nun aber das Hauptziel des 
[Völkerrecht] is, die friedliche Koexistenz der Staaten zu sichern, würde 
mit der Aufhebung der Grundrechte das [Völkerrecht] selbst aufgehoben 
werden.”25 “Fundamental” denotes nothing more than that the rights (or 
principles) are essential for the functioning of international law as under
stood by the international lawyer attributing certain rights that quality.

If we thus conclude that the so called fundamental rights are not more 
fundamental — at least not in any legally relevant way — than rights in
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general under international law, the question remains: Do we have such 
rights as are usually qualified as fundamental, in other words, have we a 
right to self-preservation, a right to independence, to dignity and inter
course (equality we have discussed)?26 Certainly, there exist among all the 
rules and principles of international law, some which directly or indirectly 
are intended to protect the independence and dignity of the states, facilitate 
the intercourse between states and secure the possibilities for self-preser
vation. This one cannot doubt. On the other hand, states have no right, in 
the true sense of the word (a right corresponding to an obligation), to de
cide on matters falling within the domestic sphere — i.e., matters unregu
lated by international law — at their own discretion.27 The only obligation 
conceivable here would be an obligation upon the international courts and 
tribunals not to rule otherwise. The creation of international law rules and 
principles which restrict the domestic sphere and which “intrude” on 
“rights” not properly so is fully in harmony with the structure of inter
national law, as described above,28 and constitutes no invasion of rights in 
the true sense. This situation cannot be compared with municipal law legis
lation violating constitutional rights, unless it is maintained that such 
constitutional rights, are embodied in international law also; and this, we 
have seen, cannot be substantiated.

It is not the purpose of this thesis to define and structure the rules and 
principles that can be brought under the heading of right to independence, 
right to dignity, etc. What the foregoing analysis was intended to demon
strate was only that the doctrine of fundamental rights provides no guid
ance in any attempt to formulate the jurisdictional rules in international 
law concerning, in particular, the international antitrust law.
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As a sovereign, a state is also a subject of international law. No rights can be derived from these 
qualities. But as a subject of international law a state has rights and duties. To learn which those 
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Chapter XIV
The international law limits 
on the exercise of jurisdiction — 
generally

In the search for rules and principles of international law that govern state 
jurisdiction in the area of antitrust law, the foregoing analyses have not 
brought us much further. This conclusion alone, however, justifies the 
analyses made; for it is exactly the attempt to demonstrate that the con
cepts of sovereignty and independence, the notion of equality and the doc
trine of “fundamental” rights — all as classical as controversial — convey 
nothing; that nothing can be derived from these notions and doctrines; that 
they give no guidance with respect to the substantive jurisdictional rules 
and principles of international law.

Sovereignty, we have concluded, is nothing but a quality of a state re
quired for international law personality; a state is sovereign when, indepen
dently of any other state or organization, it governs such matters — per
taining to a certain territory — as fall within the domestic sphere (matters 
unregulated by international law). Equality, furthermore, there is only in 
the sense of formal equality — equality before the law — amounting to 
legality; an equality wholly compatible with any substantive inequality. 
Fundamental rights, finally, can be fundamental only in a subjective non- 
legal sense, reflecting a writer’s personal view of the importance of certain 
principles for the functioning of international law; the attribute “funda
mental” has thus no legal significance — in international law there exist 
rights and duties, one as fundamental or non-fundamental as the other. 
With these crucial conclusions in mind we proceed in our search for speci
fic jurisdictional rules and principles.

The starting point is the fact that in the world community the state is a 
territorial state; sovereignty pertains to a certain territory; a state is sover
eign and a subject of international law in relation to a limited part of the 
earth. That this is so not because of logical necessity but because of the 
historical development, requires no emphasis.1 In the world of today, how
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ever, there are no states, in the international law sense, without a territory.2 
The world is divided into territorial states.

As has been repeatedly emphasized, the concept of sovereignty in inter
national law does not imply a right to become or to remain sovereign. Nor 
is there a “fundamental” right to independence. Yet there exists a general 
principle of customary international law, a principle long recognized, the 
indirect purpose of which is to protect the independence of states (and the 
direct purpose of which is conflict-avoidance). According to this principle, 
a state is prohibited from carrying out enforcement measures within the 
territory of another state, including the performance of coercive acts, or 
any other acts performed in its capacity of a state? In the Lotus case the 
permanent Court of International Justice gave the principle the following 
formulation:

“Now the first and foremost restriction imposed by international law upon 
a State is that — failing the existence of a permissive rule to the contrary — 
it may not exercise its power in any form in the territory of another State. 
In this sense jurisdiction is certainly territorial; it cannot be exercised by a 
State outside its territory, except by virtue of a permissive rule derived 
from international custom or from a convention.”4

Thus, the independence of states is here sanctioned by international law. A 
state has a right to exercise power exclusively within its territory and a cor
responding duty to refrain from exercising power in the territory of 
another state; such an exercise constitutes a violation of international law.

In its general posture, this principle — hereinafter, the principle of terri
torial enforcement — is wholly uncontroversial. In dispute is only the exact 
extension — issues that affect the outer periphery — of the principle. For 
how exactly is the “power” defined that a state is prohibited from exercis
ing in another state and when exactly is that power “exercised”?

In the core of the principle we have the clear cases already alluded to. 
Prohibited is the performance of state activities in another state by govern
ment agents, officials, armed forces, etc. physically present within the ter
ritory of the other state. (As regards armed forces, the mere transgression 
of the state border would suffice. Whether such conduct falls under this 
principle or any other rule or principle of international law is of no import 
for the present purposes. In the Lotus case, the Court regarded the prin
ciple as embracing the exercise of power “in any form”). Considered as 
government agent, official, etc. is any person actually carrying out state ac
tivities within the territory of another state, whether permanently em
ployed or employed on a mere temporary basis. Hence, whether the state 
performs its activities through components of its own organization (the 
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police, the courts, other enforcement authorities) or through persons out
side the state organization (lawyers, private detectives, accountants, arbi
trators, surveyors, companies, etc.) is immaterial for the purposes inter
national law:5 any person carrying out state activities is considered an agent 
of the state. Considered as state activities are, no doubt, arrests, seizures, 
investigations, inquiries, searches, hearings, distraints, and other enforce
ment measures, if the performance of them entails the physical presence of 
a state agent in another state.6 Covered is also the service of process or 
writs, the taking of testimony of other types of evidence, provided it is 
done by physical presence.7 Akehurst seems correct in suggesting that the 
character of certain activities as state activities, should be determined in ac
cordance with the law and practice of the state in which the activities are 
carried out and not those of the acting state.8

Should, however, the state affected by such state activities give its 
consent to the performance of these within its territory, the prohibition 
does not apply. A consent by the particular person affected by the enforce
ment measures does not, on the other hand, suffice; the prohibition can be 
neutralized only by a consent of the state itself as a subject of international 
law. And it makes no difference whether the individual “voluntarily” 
agrees to the carrying out of an investigation, a search, a seizure or an 
arrest, or to the taking of a testimony, or whether he does so under co
ercion: An individual, in his capacity as such, has no power to set aside the 
prohibition. Nor is the consent of an enterprise or an association a substi
tute for the state’s consent.9 The individual cannot dispose over the sover
eignty of the state.

Concerning the substance of the principle of territorial enforcement, as 
now briefly outlined, there is a general agreement among international 
lawyers. The controversial issues present themselves when an attempt is 
made to extend the principle further, to cover power exercised otherwise. 
The question is, what else does the principle embrace? Here, the Court in 
the Lotus case draw, in its opinion, a definite line: From the principle of 
territorial enforcement it does not follow, the court made clear, that “in
ternational law prohibits a State from exercising jurisdiction in its own ter
ritory”,10 and that this is so even if the jurisdiction exercised relates to acts 
committed abroad. The Court continued:

“Such a view would only be tenable if international law contained a 
general prohibition to States to extend the application of their laws and the 
jurisdiction of their courts to persons, property and acts outside their ter
ritory. .. But this is certainly not the case under international law as it 
stands at present.”11
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Hence, in the Court’s opinion, the principle of territorial enforcement does 
not cover jurisdiction exercised within the state’s own territory even if it af
fects persons, property or acts in another state — which, of course, does 
not exclude the possibility that such an exercise may fall under other rules 
and principles of international law. In other words, if the exercise of power 
can be localized to the territory of the exercising state, the principle of terri
torial enforcement does not apply. And consequently, if the exercise can be 
localized to the territory of another state, the principle applies.

Now, the localization process would be quite unproblematic, should the 
sole criterion for localizing the exercise of power be actual physical pres
ence. But this is just he problem: Is physical presence the sole criterion? Is 
not the dispatch — by mail — of court orders, writs, commands, govern
ment orders, questionnaires, etc. also an exercise of power within the state 
of the addressees? Is not the directing or ordering of persons present within 
the state who exercise jurisdiction at the moment when the directives or 
orders were given, but residing in another state, wherein also the directives 
or orders are to be carried out? Where is a state exercising power when its 
authorities order companies located in the state to produce documents 
which concern the business of their subsidiaries abroad and which, 
moreove, are in the charge of the subsidiaries?

The prevailing view in the international law doctrine seems to be that 
physical presence is determinative, and consequently, in the situations here 
referred to, jurisdiction is exercised in the territory of the exercising state: 
in other words, the principle of territorial enforcement is not applicable. 
One of the very few publicists who have explicitly considered this point is 
Wengler, who states: “Dieses Vebot [the principle of territorial 
enforcement] bezieht sich zunächst auf alle Fälle, in denen unter persön
licher Anwesenheit fremder Staatsorgane für den fremden Staat Organakte 
hoheitlicher Natur öffentlich vorgenommen werden... Die einfache Mit
teilung von rechtlich erheblichen Vorgängen und Staatsakten durch Ein
schaltung der örtlichen Post an intressierte Personen im Fremden Staats
gebiet ist völkerrechtlich unbedenklich.”12

But before going further into detail, there is a problem of approach. The 
Lotus court, as we have seen, makes a clear distinction between jurisdiction 
exercised within the territory of the exercising state and jurisdiction exer
cised in another state. The latter is governed by the principle of territorial 
enforcement. The principles of international law that apply to the exercise 
of the former type of jurisdiction — if indeed there are any — are differ
ent, and they do not include the principle of territorial enforcement. What 
remain are criteria for localizing the exercise of jurisdiction to one or the 
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other state. Physical presence may be such a criterion and it is probably the 
criterion implicity applied by the Lotus court.

The Restatement (2nd) of Foreign Relations Law of the American Law 
Institute, F.A. Mann, O’Connell, Akehurst and a great many other repre
sentatives of the modern doctrine, seem to take another approach.13 A dis
tinction is here made primarily between so-called legislative jurisdiction 
and enforcement jurisdiction. State regulation, as explained by Mann for 
instance, ”may occur either by prescribing or enforcing legal rules and one 
thus speaks of prescriptive or, more attractively, of legislative jurisdiction 
which designates a State’s international right to make legal rules, and of 
enforcement or prerogative jurisdiction involving the right of a State to 
give effect to its legal rules in a given case.”14 This distinction, Mann 
claims, is indispensable to the handling of jurisdictional problems. ”Fail
ure to observe it has led to much misunderstanding.”15

In Section 6 of the Restatement supra, the distinction is more fully elab
orated: ”Jurisdiction to ’enforce’ refers to the capacity of a state under in
ternational law to enforce a rule of law, whether this capacity be exercised 
by the judicial or the executive branch ... or by some other branch of 
government”.

As examples of the exercise of enforcement jurisdiction the Restatement 
mentions arrests, criminal or civil trials, entries of judgments by courts and 
confiscations of contrabands by custom officers.

”Jurisdiction to ’prescribe’ refers to the capacity of a state under inter
national law to make a rule of law, whether this capacity be exercised by 
the legislative branch or by some other branch of government.”

Examples provided are: The enactment of a criminal or a commercial code, 
the issuance of administrative tax regulations, and the issuance of a decree 
regulating currency transactions.

While thus, according to the Restatement, an act of legislation is charac
terized as an exercise of legislative jurisdiction, an entry of a court judge
ment is viewed as an example of an exercise of jurisdiction to enforce. In 
the common law countries (or other countries), where courts may have been 
furnished with significant legislative functions, a court inay find itself in 
the situation of exercising both legislative and enforcement jurisdiction in 
the same case, such as where there is no controlling statute or judicial pre
cedent on which to decide the case.16 When in such a case exercising its 
legislative function and determining the applicable legal rule for the case, 
the court will be exercising legislative jurisdiction. In applying the very 
same rule in the case before it, the court exercises jurisdiction to enforce.
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Section 7 of the Restatement further provides, that while legislative juris
diction is a necessary prerequisite for jurisdiction to enforce, it is not al
ways a sufficient requisite. There may thus be cases in which there is legis
lative jurisdiction without enforcement jurisdiction, but not vice versa.'7

Enforcement and legislative jurisdiction are both governed by inter
national law, but by different principles. This seems to be the reason why 
the distinction is upheld by Mann as well as by the authors of the Restate
ment. And this approach has had a considerable impact on the modern 
doctrine in this field.18 It may be questioned, however, whether the distinc
tion has any relevance or significance from an international law perspec
tive,19 and whether a distinction should not be made instead between 1) jur
isdiction exercised within the state’s own territory and jurisdiction exer
cised in another state, and 2) jurisdiction exercised within the territory but 
affecting the rights and duties of persons outside the territory and jurisdic
tion so exercised but affecting only persons within the territory. Moreover, 
it may be questioned whether in this context the physical presence of state 
agents, officials, and others should determine whether or not jurisdiction is 
exercised in another state, and whether not the principle of territorial en
forcement is applicable when jurisdiction is exercised in another state, 
whereas the exercise of jurisdiction within the territory is governed by other 
principles of international law. This approach seems more accurate, alt
hough the end result may not differ from that of Mann (or of the Restate
ment). For, in effect, Mann too, and the Restatement — without explicitly 
saying so — conceive two main categories of cases: the exercise within and 
the exercise without the territory of the state; legislative jurisdiction to
gether with enforcement jurisdiction exercised within the territory belong 
to one category, while enforcement jurisdiction exercised in another state 
belongs to the other. In this connection, one should take a closer look at 
Mann’s invaluable contribution to the field of international jurisdiction 
and its system in particular.20

Mann’s analysis is divided into two major parts, one devoted to legis
lative jurisdiction and the other to enforcement jurisdiction. The two areas 
are governed in his view as we have seen, by ”entirely different legal prin
ciples.”21 The part dealing with enforcement jurisdiction treats separately, 
in several sub-sections, different types of enforcement measures. Mann 
first discusses the exercise of physical force in the territory of another state 
whichj he says, is clearly a breach of international law in the absence of 
consent. In the following sub-sections he examines the peaceable perform
ance of acts of authority in another state, such as the serving of documents, 
the issuing of subpoenas, the taking of evidence and the exercising of no
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tarial functions; further, investigations made in foreign territory and en
forcement by means of invoking the assistance of the courts in a foreign 
state. Again, Mann finds that such enforcement measures violate inter
national law, if taken without the consent of the state affected.

Common to all of the enforcement measures so far referred to is the fact 
that they are implemented in the territory of another state and by the physi
cal presence of an agent of the state exercising jurisdiction. In the last sub
section of the part concerning enforcement jurisdiction, Mann puts the fol
lowing question: If measures performed within the territory of another 
state (by physical presence, it is assumed), contradict principles of inter
national law (presumably the principle of territorial enforcement),22 is it 
“open to a state to have resort to its own legal system and, in particular, its 
own courts for the purpose of making the conduct of foreigners in foreign 
countries conform to its own commands?’’23 Can a Dutch court, Mann 
asks by way of example, order the forfeiture of a car in New York; can it 
order an American company to grant a free licence of its American patents; 
can it, via the Dutch branch of an American bank, order the bank to dis
close the accounts of Dutch nationals?

Mann considers the answer to be in the negative, and he continues:

”Any other result would be repugnant to one’s commonsense and the dic
tates of justice, to that distribution of State jurisdiction and to that idea of 
international forbearance without which the present international order 
cannot continue.”24

The legal support for this view is the practice of all states, which, with a 
single exception is in accord, and further:

”The strictly legal reasoning leading to this result rests on the submission 
that the judgment of a court or the order of an administrative agency, no 
less than legislation in the narrow sense of the term is internationally valid 
only within the limits of substantive jurisdiction ... [A person’s conduct 
abroad may be regulated by a court’s order only if] the State of the forum 
also has substantive jurisdiction to regulate conduct in the manner defined 
in the order. In other words, for the purpose of justifying, even in the terri
tory of the forum, the international validity of an order, not only its 
making, but also its content must be authorized by substantive rules of 
legislative jurisdiction.”25

What then, according to Mann, is the principle of international law that 
governs enforcement jurisdiction exercised within the territory of the exer
cising state, including criminal and civil hearings and the entry of court 
judgments?26 Apparently, it is not the principle of territorial enforcement 
— at least this is nowhere indicated (which implies that for Mann too the 
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physical presence determines whether jurisdiction is exercised within or 
without the territory of a state). It seems rather to be the same principle(s) 
that govern legislative jurisdiction (”within the limits of substantive juris
diction”; ”authorized by substantive rules of legislative jurisdiction”). At 
the least, Mann seems to suggest that the principles of enforcement juris
diction here coincide with those of legislative jurisdiction. This is also indi
cated in the following lines a few paragraphs later: ”[I]n so far as the en
forcing State requires compliance with its prerogrative rights in its own ter
ritory it can do so only if and to such extent as it has substantive legislative 
jurisdiction.”27 Moreover, commenting upon the situation where a court 
orders a local branch to produce documents held by a subsidiary abroad 
and concerning the affairs of the subsidiary: ”[T]he demand would be law
ful only if the enforcing state had legislative jurisdiction to regulate and, 
therefore, to inquire into those affairs and activities. No such legislative 
jurisdiction is likely to exist. Without it the demand simply constitutes the 
illegal exercise of enforcement jurisdiction”.28 As a corollary, enforcement 
measures taken within the territory of the enforcing state do not constitute 
violations of international law provided there is legislative jurisdiction.29

This is also in line with Section 20 of the Restatement, which reads: ”A 
state has jurisdiction to enforce within its territory a rule of law validly 
prescribed by it.”30 Thus, whenever a state has legislative jurisdiction, it 
also has jurisdiction to enforce, to the extent that the enforcement is exer
cised within the territory.

There is thus in the end one principle — the principle of territorial en
forcement — governing jurisdiction exercised (including the act of legis
lation,31 entry of judgments, investigations, service of writs and docu
ments, trials — indeed, every state activity, whether it refers to legislative 
actions or enforcement actions) in the territory of another state by means 
of physical presence therein (hereinafter the ”extraterritorial exercise of 
jurisdiction”) and, on the other hand, there are other principles of inter
national law — principles not yet discussed herein (and the existence of 
which is disputed) — which cover the exercise of jurisdiction (legislative or 
enforcement) within the territory of the exercising state — hereinafter ”the 
intraterritorial exercise of jurisdiction” — and somehow affecting persons, 
property, acts, etc., outside that territory.32From the international law per
spective, the distinction between legislative and enforcement jurisdiction is 
of no legal moment. This also becomes evident when juxtaposing legis
lative jurisdiction and enforcement jurisdiction as exercised within the ter
ritory of the exercising state: Why should international law distinguish the 
introduction of a law affecting foreigners from the entry of a judgment, 
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wherein the same law is applied, affecting foreigners, or the issuing of a 
subpoena, an order or a command, which imply the application of an en
acted law? Is it not all law in the broad sense of the term: regulation of 
human behaviour? (An entirely different matter is that the principles of in
ternational law may vary all according to the type of law involved: crimi
nal, civil, administrative, etc). At the same time there seems to be no 
rational reason for prohibiting, under international law, the intraterritorial 
enforcement of a law in a case where legislative jurisdiction lies; legislative 
and enforcement jurisdiction go hand in hand. This exactly is the result 
which the Restatement has come to in section 20, compared to Section 10 
and the following sections: a complete parallellism between legislative jur
isdiction and enforcement jurisdiction when exercised within the exercising 
state.

The main target of the following analysis of international jurisdiction in 
international antitrust law is consequently the intraterritorial exercise of jur
isdiction affecting persons, property, acts, etc. in other states, for this is ma
inly what the jurisdictional problems in international antitrust law are about.
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18 Most legal writers from the common law countries seem to have adopted this approach, see 
e.g. Akehurst, Jurisdiction; Barack; Fugate; Rahl: Brewster; O’Connell, at 659 f.

19 Cf. Meessen, at 89.

20 See Mann, Studies, at 1 ff.

21 Mann id., at 112.

22Id., at 111.

23 Id., at 127 f.

24 Id., at 128.

2* Id., at 129.

26 Cf. The Restatement (2d) of Foreign Relations Law, § 6.

27 Mann, Studies, at 131.

28 Id., at 139. Cf. Brownlie, at 301.

29 On the other hand, Mann seems to be somewhat in doubt as to whether physical presence is 
the sole criterion for determining whether jurisdiction has been exercised within the territory 
bf another state (cf. supra p. 457). Concerning the service of documents in another state 
Mann argues: “Whether international law prohibits the service of documents by the despatch, 
through the post, of written communications from the territory of the forum State is open to 
doubt. In principle it would seem that this method of service should be treated as lawful, at 
any rate in those cases in which the documents to be served contains merely a notification as 
opposed to a command (footnote deleted) and does not include a threat of penalties in the 
event Of non-compliance (footnote deleted), for in such cases the sovereignty of the receiving 
State can hardly be said to be impugned.” As regards the taking of evidence abroad, a like 
doubt arises: “Nor is a State entitled to enforce the attendance of a foreign witness before its 
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own tribunals by threatening him with penalties in case of non-compliance. There is, it is true, 
no objection to a state, by lawful means, inviting or perhaps requiring a foreign witness to 
appear for the purpose of giving evidence.” These, slightly equivocal, lines by Mann do not 
indicate whether it is the principle of territorial enforcement that prohibits the enforcement 
measures or some other principle of international law. //The principle of territorial enforce
ment governs this area too, then certainly Mann is not regarding physical presence as the sole 
criterion for localizing the exercise of jurisdiction. Yet, the overall impression of Mann’s ana
lysis is that the principle does not apply, but other principles regarding — what is characterized 
as — legislative jurisdiction of which the following excerpt seems to evidence (regarding the 
taking of evidence in another state again): (When a state is inviting or requiring a foreign wit
ness to appear)... ‘‘the foreign witness is under no duty to comply, and to impose penalties 
upon him and to enforce them either against his property or against him personally on the 
occassion of a future visit constitutes an excess of criminal jurisdiction and runs contrary to 
the practice of States in regard to the taking of evidence as it has developed over a long period 
of time.” The principle here blocking state action is obviously not the principle of territorial 
enforcement. It is a principle governing legislative (criminal) jurisdiction. Cf. Verzijl, The 
Controvery Regarding the So-Called Extraterritorial Effect of the American Antitrust Laws, 
1961 N.T.I. R. 3 (1961), at 10, where the author commenting upon a similar jurisdictional 
situation, concludes: “[I]t is not so much a question of violation by the prosecuting State of 
foreign territorial sovereignty [i.e. the principle of territorial enforcement] as one of abuse of 
its own [positive] criminal jurisdiction in respect of acts performed or to be performed outside 
its borders, perhaps by foreigners. In the last analysis, therefore, we come back once more to 
the general principles of international law concerning the delimitation of criminal 
jurisdiction.” (Emphasis added). Although Verzilj is referring to the principles of criminal 
jurisdiction (as does Mann, as quoted above) what is meant is legislative jurisdiction (in the 
broad sense of the term, including court orders, judgments, etc. see infra chapter XVI regard
ing the intraterritorial exercise of jurisdiction).

30 Also see Comment a., accompanying the Section: “Relationship to jurisdiction to prescribe. 
Under the rule stated in this Section, a state has jurisdiction to apply in a proceeding brought 
within its territory any rule of law that the state has jurisdiction to prescribe under any of the 
bases of jurisdiction to prescribe indicated in § 10.”

31 Cf, Wengler, at 962.

32 Cf. Verzijl’s approach, supra n. 28, at 8 f.
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Chapter XV
The intraterritorial exercise 
of jurisdiction
with extraterritorial effects

1. Introduction
From the foregoing we have learned that jurisdiction is strictly territorial in 
the sense that it may not be exercised in another state by way of the physi
cal presence of state agents therein, in the absence of consent by that state 
(the principle of territorial enforcement, or the prohibition of the extrater
ritorial exercise of jurisdiction). Generally permitted, on the other hand, is 
the exercise of jurisdiction within the territory of the exercising state. The 
problematic area of international law to be analyzed here, we repeat, is the 
exercise of jurisdiction within the territory of the exercising state affecting 
persons, property and acts in another state; or, as in the catchword-like 
title of this chapter announces: the intraterritorial exercise of jurisdiction 
with extraterritorial effects. The jurisdictional problem in focus is thus the 
situation where a state, via its legislative and executive organs, its law- 
enforcement authorities, its courts or other organs authorized to exercise 
state functions, attempts to regulate human behaviour — the rights and 
liabilities of persons — the ownership to property, etc., residing or situated 
in another state, but without sending state agents to that state — in particu
lar the attempt to regulate trade and competition in other states.

The phenomenon referred to — and discussed, from a national perspec
tive, in the first part of this thesis — is usually characterized as “extraterri
torial application” or “extraterritorial reach” of the antitrust law. This 
concept has so far been consciously avoided mainly because it is too vague; 
it conveys nothing of substance. This is not to say that the concept is en
tirely useless: Its advantage lies in the mere fact that it is frequently, or al
most unexceptionally, invoked to direct attention to a certain problem-area 
in international law, to evoke the correct associations in the minds of jur
ists, “to pull the right strings”; though no one will know the exact borderli- 

465



nes of the problem-area, most can perceive the general picture. Its frequent 
use is sufficient reason for not eliminating it from the vocabulary of inter
national law. Inserted in the title of a scientific work or used as a general 
key-word, the concept has undeniable merits. But this is as far as its advan
tages extend. For any attempt to find a closer definition of the concept is 
bound to fail. First, it is not clear whether “extraterritorial application” 
encompasses both the intraterritorial and the extraterritorial exercise of 
jurisdiction, or the former type only.1 Does it, for instance, cover the situa
tion where the laws of one state are applied by the courts of another (or the 
enforcement authorities of another state)?2 Are thus the antitrust laws of 
the United States “extraterritorially applied” when they are applied by 
courts in France (or only taken notice of)? Secondly, assuming that “extra
territorial application” refers to the intraterritorial exercise of jurisdiction 
only, one does not know whether the concept is confined to the applica
bility of a law as such or whether it extends to judicial decisions as well (or 
whether it is confined to judicial decisions). In other words, does “extrater
ritorial application” refer to the fact that the legislator gives “extraterri
torial applicability” (“reach”, “scope” to the law) such laws, or to a com
bination of these circumstances?

Finally, what is the meaning of the statement that a law has an “extrater
ritorial reach”, as such, and is “extraterritorially applied” by courts, i.e., 
what is it that makes the reach or application of a law “extraterritorial”? 
In the international antitrust field, some legal writers regard the situs of the 
company involved as decisive: if the company is situated outside the forum 
state, and the law applies to its activities, then there is “extraterritorial 
reach” and “application”. Others again — the majority, it is believed — 
regard anticompetitive conduct as the criterion for “extraterritoriality”. 
Choosing the former route entails the problem of defining the situs of a 
company, and here the views diverge. Choosing the latter, on the other 
hand, means entering a dead-end street, for how are we to localize conduct: 
Should we localize it where the actor happens to be when be acts? Or where 
the effects of his action or conduct occur? (And how do we localize the 
actor if it is a company and how do we localize the place of the (effects). 
Here, too, a wide variety of opinions emerge. One commentator3 has even 
— quite consequently — suggested that the antitrust laws of the United 
States are not “extraterritorially applied” at all, since the effects of anti
competitive acts actually occur within the United States every time the 
American courts are set to decide a case that includes foreign elements.

The only common denominator to all of those who take part in the dis
cussion on “extraterritorial application” is that the term relates to cases in 
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which elements are presented which are somehow foreign to the country of 
the law in question (foreign individuals, foreign companies, foreign con
duct, foreign property, etc.) — hence the vagueness of the term.

The intraterritorial exercise of jurisdiction with extraterritorial effects 
would correspond to the (extraterritorial) applicability of laws to foreign 
elements and application of laws of the forum-state in cases involving 
forcing elements. The “foreignness” of an element may have significance 
from both the municipal law and the international law perspecitve. In the 
former case, in the municipal law system, an element may be deemed to be 
foreign for the purpose of setting in motion particular municipal rules — 
conflict of laws rules, for instance, or other rules established for the occa
sion. In international law, on the other hand, an element may be deemed to 
be foreign for the purpose of activating jurisdictional rules (to the extent 
that such exist) which regulate the intraterritorial exercise of jurisdiction 
involving foreign elements. Therefore, in order to know whether the juris
dictional rules apply or not, international law must not define not only the 
relevant elements but also what makes these elements foreign.

2. Some fragments of the doctrine
2.1 Hobbes

The problem of intraterritorial exercise of jurisdiction with extraterritorial 
effects, of course, is not a modern invention. It is as old as international 
law, or even as law, itself. But then again, in a shrinking world, with inten
sified communication, the problem is particularly pronounced.

Among those who have reflected upon the question of extraterritorial ef
fects, and one of the first4 since the arisal of territorial states, was Hobbes. 
Whether he gave the problem conscious systematic thought, however, is 
open to doubt. In the oft-quoted penultimate paragraph of Chapter 21 of 
the Leviathan, the problem is nonetheless alluded to:

“If the Soveraign banish his Subject; during the Banishment, he is not Sub
ject. But he that is sent on a message, or hath leave to travell, is still Sub
ject; but it is, by Contract between Soveraigns, not by vertue of the cove
nant of Subjection. For whosoever entreth into anothers dominion, is Sub
ject ot all the Laws thereof; unlesse he have a privilege by the amity of the 
Soveraigns, or by speciall licence.”5
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In these few lines, it is said, Hobbes gives expression to the view that laws 
can have no extraterritorial effects, in other words, that the intraterritorial 
exercise of jurisdiction is, in all respects restricted to territory; that the bor
ders of a state stand as an invisible wall against which the laws, orders, 
commands, etc., of the “sovereign” rebound. By leaving his home state, 
the “Subject” would be detached of all the legal bonds and attached to him 
as he enters another state would be all the laws of that state, were it not for 
the “Contract between Soveraigns”. The “Subject” would, by leaving his 
home state, lose his status as subject under the “covenant of Subjection”, 
and by it his allegiance, only to regain it when returning.

This is Hobbes as understood by K. Vogel. Since in the mind of Hobbes, 
Vogel argues, laws can have no extraterritorial effects — no force outside the 
law-state — the period in which the “Subject” is absent from his home state 
is legally seen a vacuum; whatever he has done, whatever he has participated 
in, while staying abroad, is devoid of all legal relevance when he is again in his 
country of “Subjection”: That “alle privatrechtlichen ebenso wie straf
rechtlichen Vorgänge nur nach den Gesetzen des Aufenthaltsstaates beurteilt 
werden können, und zwar für die betreffende Zeit auch dann, der Untertan 
später in das Gebiet seines ursprünglichen Souveräns zurückkehrt”,6all this, 
of course, in the absence of a “Contract between Soveraigns”.

In fact, Vogel’s interpretation hangs on a very frail thread. To begin 
with, Hobbes did not, as indicated, systematically analyse the jurisdic
tional problems, he noted these only very casually. The paragraph quoted 
is a rare, if not unique, instance in which he touches upon international law 
issues. Of this Vogel is, no doubt, aware.7 But what is more: if the writings 
of Hobbes were given the interpretation advanced by Vogel, Hobbes, it 
seems, would render himself guilty of contradictions. For from what can 
be construed out of a few paragraphs in Chapter 27, and the following, of 
“Leviathan”, the force of the law, in Hobbes’ eyes, did not necessarily 
cease at the national frontier, even in the absence of a “Contract between 
Soveraigns”. “Where a man is a captive”, he writes, “or in the power of 
the enemy... if it be without his own fault, the Obligation of the Law 
ceaseth; because he must obey the enemy, or dye; and consequently such 
obedience is no Crime: for no man is obliged (when the protection of the 
Law faileth), not to protect himself, by the best means he can.”8 In light of 
Vogel’s understanding of Hobbes, these lines certainly seem redundant 
(provided it is not envisaged that the enemy is within the territory of the 
state the laws of which are in question). And what if a “Subject” falls in to 
the power of the enemy by his own fault? E contrario, it would seem, the 
obligation of the law does not cease.
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With respect to crimina laesae majestatis, such as the betrayal of the 
strengths or the revealing of the secrets of the state, or the attempt to dim
inish the authority of its representatives, these acts, it seems, according to 
Hobbes are crimes wherever performed.9 Or can it be seriously suggested 
that Hobbes regarded treasonous acts performed in a foreign state by a 
“Subject” as nullities from the perspective of the law of his home state, 
even after his return? And is it possible that Hobbes considered the dis
obedience of a soldier to his superiors as a nullity, by reason only of the 
fact that the act (or rather omission) was committed in a foreign state? (If 
these cases are to be regarded as exceptions to the general rule, how many 
more exceptions are there?)10

Hence, it seems that one would be doing Hobbes a disfavour by reading 
the quoted lines from Chapter 21 as a well-deliberated jurisdictional rule 
on non-extraterritorial force.

2.2 Huber

Of far greater interest in this context are the works of Ulrich Huber, and 
especially his “De Conflictu Legum”11 the significance of which Lorenzen 
once described as follows:

“Of the vast number of treatises on the Conflict of Laws Huber’s ’De 
Conflictu Legum Diversarum in Diversis Imperils’ is the shortest. It covers 
only five quarto pages; and yet it has had a greater influence upon the de
velopment of the Conflict of Laws in England and the United States than 
any other work. No other foreign work has been so frequently cited.”12

Huber’s system of conflict of laws was built on the three well-known maxims 
(axiomata), “which being conceded as they should be every-where”: 1) the 
laws of each state have force within the limits of that state and bind all who 
are subject to it, but not beyond; 2) all persons within the limits of a govern
ment, whether they live there permanently or temporarily, are deemed to be 
subjects thereof; and 3) sovereigns will so act by way of comity that rights ac
quired within the limits of a government retain their force everywhere so far 
as they do not prejudice the power or rights of such government, or of its sub
jects.133 These maxims anchored in Jus Gentium — the “international law” 
of those days13b — Huber considered, gave the solutions to a wide variety of 
Conflict of Law issues, foremostly in the field of private law. Thus his “De 
Conflictu Legum” is structured accordingly: The maxims are introduced in 
the first pages of the work, whereafter the specific rules follow — amply 
exemplified by practical cases, some hypothetical, some from the real life — 
seemingly derived or deduced from the maxims.
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The first maxim, in combination with the second, conveys the principle 
that the laws of one state have no forccwithin the territory of another state 
— no extraterritorial effect — and thus that the operation of laws is limited 
to territory. The question, however, is whether Huber professed that the 
intraterritorial exercise of jurisdiction could have no extraterritorial effects 
— i.e., that laws are incapable, ex proprio vigore, of affecting persons, 
property and conduct outside the law-state, or whether he merely main
tained what today may seem obvious but what in those days (in the 17th 
century) deserved particular emphasis: that the laws of one state cannot be 
enforced within the territory of another: the enacting state has no power 
so to enforce them, nor, of course, have the laws themselves such power 
and therefore whatever force the laws may have in the territory of another 
state, it is awarded them entirely by that other state. Or was it, in the third 
alternative, Huber’s intention to summarize both principles in the three 
maxims.

The majority of commentators seem to understand Huber in line with 
the second alternative:14The thesis that laws cannot be extraterritorially en
forced. Gihl and Vogel, among others, reach the conclusion (both indepen
dently), however, that Huber was advocating the third alternative.15 Com
mon to most representatives of the Dutch school, including Rodenburg, 
Paul and Johannes Voet and Huber, says Gihl, is the doctrine that the laws 
of one state cannot per se be enforced by agencies in another state. The 
application of foreign laws is exclusively a matter for the state in which the 
foreign laws are enforced.16 Thus the courts of on state are not obliged to 
enforce the laws of another state. This is the doctrine of comitas gentium, 
the significance of which is that the Conflict of Laws is national (muni
cipal) law. The doctrine in its general form is silent as to whether the courts 
of one state may apply their own laws to persons, property, conduct, etc., 
in another state.17 The works of Huber, however, Gihl continues, show a 
particular feature. Here the territoriality of law is given a singular, parti
cularly strict, formulation: The laws of a state have force and effect within 
the territory of the enacting state only, but not outside the territory, which 
implies that they cannot affect persons, property, conduct, etc., in other 
states — nec ultra (unless, of course, the affected state gives its consent 
thereto). The theses of Huber thus was, according to Gihl, that not only 
could the laws of one state pretend to be extraterritorially enforced, but, in 
addition, the intraterritorial exercise of the laws could have no extraterri
torial effects.18

A corresponding interpretation of Huber is presented by Vogel, who 
pays specific attention to Huber’s works. According to Huber, Vogel con- 
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eludes, laws are not only restricted to territory in that they have no applica
bility outside the law-state (“intransitive Territorialität”), but also in that 
they cannot affect persons, property, conduct, etc., outside the law-state 
even if applied by the courts of the law-state (“transitive Territorialität — 
im negativen Aspekt”).19

The territorial character of state law is conceived by Huber as an a priori 
principle of law (“rechtsapriorisches Prinzip”), Vogel claims, a principle 
which the state legislator cannot surmount, no matter how much it might 
wish to; it is entirely inadmissible for the legislator of one state to attach 
legal consequences to legal acts performed in another state.20

Gihl’s and Vogel’s interpretation of Huber may be correct; on the other 
hand, it may not. It seems that Huber is not clear and consistent enough to 
allow, without hesitation, one or the other interpretation.21

Let us, for a moment, examine Huber’s “De Conflictu Legum”. In the 
principal part of this short publication, Huber supplies, what in the more 
modern terminology of the Conflict of Laws are termed, connecting fac
tors. These are factors that determine which state’s law shall apply in the 
particular case (lex causae), they thus announce the law “governing” the 
case. They constitute the link between a particular item of human conduct 
(relation), given legal significance, and a particular state whose law is to be 
applied.

For the making of a contract, Huber considers the place of the making as 
the decisive connecting factor and thus the law in which the contract was 
made “governs” (lex loci contractus, as regards both substance and form). 
The same connecting factor — the place of making — is also decisive with 
respect to marriages (including the rights of husband and wife during and 
after the marriage, the inheritance rights of children, etc.) and the form of 
a will (lex loci actus). These are some of the general rules. From these 
Huber makes several exceptions. Lex loci contractus does not control 
where the parties had some other law in mind at the time of contracting. It 
does further not control with respect to immovable property (where the law 
of the situs is controlling).22 The law of the place of marriage does not 
govern, when the parties went to that place for the purpose of evading their 
home laws, or when the parties intended to live somewhere else. It does 
furthermore not govern as regards immovable property. Similarly: wills re
lating to immovables are governed by the law of the situs. The status of a 
person — as a minor, as a married woman, as a ward etc. (“personal qua- 
litites impressed upon a person”) — accompany the person everywhere and 
thus the person will be regarded as having that particular status wherever 
he goes. The right to make a contract and a will and the right to marry, that 
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is, the capacity of the person with a particular status is, however, governed 
by lex loci actus.™ Hence, Huber distinguishes the status of a person from 
the capacity of a person. But then, again, the rule of lex loci actus will have 
to be modified in order to avoid evasions of lex domicilii.™ Rules of proce
dure, finally, are governed by lex fori™

From these numerous exceptions to Huber’s general choice of law rules, 
it can readily be seen that his second maxim is utterly hollow. While it is 
true that a person is deemed to be a subject of the state in which he stays, 
whether temporarily or permanently, he cannot be certain that the laws by 
which he is governed in that state will govern every legal step he takes. This 
is admitted by Huber himself when he says:

“As for the second maxim, some persons seem to be of a different opinion 
and to deny that foreigners are subject to the law of the place in which they 
act. I consider this to be true in certain cases...”.26

In fact, it seems that the second maxim has little relevance to the choice of 
law rules which Huber advocates and the connecting factors he has chosen. 
His slight motive for, nevertheless, mentioning it is apparently that his con
necting factors and specific rules are somewhat more oriented to the place 
of a person’s stay at the time of acting than were the connecting factors of 
his Italian and French predecessors in this field of law (who gave more 
weight to lex domicilii).21

Huber’s first and third maxims, on the other hand, understood in the 
sense that the laws of one state cannot be extraterritorially enforced and 
are applied in other states by way of comity only, permeate his system of 
Conflict of Laws. Thus Huber repeatedly comes back to the fact that a 
court may refuse to apply a foreign law if such application implies the eva
sion of lex fori. If a marriage or the making of a will or contract in another 
state, for instance, constitutes a manifest evasion of lex fori, the court, says 
Huber, is not “bound by the law of nations to recognize and give effect” to 
such a marriage, will or contract, but will rather declare it invalid.28 The 
two maxims are further invoked to provide a basis for the choice of law 
rule regarding immovables: “Certain qualities ... impressed upon” im
movables “by the law of the particular country in which they are situated 
... remain unaffected in such state irrespective of what the laws of other 
states ... may provide to the contrary”.29 “[T]he laws of one state cannot 
affect the integral parts of another territory ... [I]t is not by reason of the 
immediate force and operation of a foreign law, bur in consequence of the 
sanction of the supreme power of the other state, that effect is given to 
foreign laws exercised upon property within its territory, out of respect for 
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the mutual convenience of the nations, provided, however, that no preju
dice is occasioned to a sovereignty or to the rights of its citizens”.30 And 
with respect to immovables, Huber concludes, it is evident that the laws ap
plicable to such property, enacted in the state in which they are situated, 
cannot be changed by foreign laws “without great confusion and prejudice 
to the state.”31

In Huber’s system of Conflict of Laws, the first and third maxim accord
ingly, understood in the restricted sense indicated, certainly have a func
tion to serve. They not only supply the rationale for the general choice of 
law rules — the fundamental reason for choosing situs as the connecting 
factor for immovables — but they also motivate the exceptions from the 
general rules (e.g., in cases of manifest evasion). But if this is the way in 
which Huber is to be understood, it is also true that the connecting factors 
which he has chosen, and the substantive choice of law rules which he ad
duces, are in no way contingent upon the maxims he introduces; the rules 
are not deduced from the maxims; there is no logical connection between 
the maxims and the specific substantive rules actually advanced. The 
maxims rather form a general framework for Huber’s system and within 
this framework any choice of law rule could find a place. It is in introduc
ing and clarifying such a general framework — a Conflict of Laws’ policy 
— that the ingenuity of Huber and his Dutch colleagues is supposed to lie.32

Let us, finally, add one more dimension to Huber’s system, the principle 
which Gihl and Vogel suggest is present therein, that laws are strictly terri
torial and cannot affect persons, property, conduct, etc. beyond the bor
ders of the enacting state even if applied by the courts in that state (that the 
intraterritorial exercise of jurisdiction can have no extraterritorial effects). 
As far as can be ascertained, it appears that this principle does not fit in. It 
is not only that Huber in his “De Conflictu Legum” nowhere expressly 
mentions the principle (whereas the principle of non-extraterritorial en
forcement is repeatedly emphasized). It is also that for his whole reasoning 
the principle is inappropriate, unnecessary and even an obstacle. First, let 
us consider how Huber himself comments on maxims one and three im
mediately after stating them:

“Although the laws of one nation can have no force directly with another, 
yet nothing could be more inconvenient to commerce and to international 
usage than that transactions valid by the law of one place should be render 
of no effect elsewhere on account of a difference in the law. And that is the 
reason for the third maxim concerning which hitherto no doubt appears to 
have been entertained.”33

Huber here stresses the principle that laws cannot be extraterritorially en
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forced — that no state can expect its laws to be applied in the courts of 
another — and points to the rule of comity. That laws can have no extrater
ritorial effects in any other sense is not even indicated.

Secondly, if Huber is interpreted as Gihl and Vogel suggest, then the 
“De Conflictu Legum” contains several contradictions. The choice of law 
rule, for instance, that a person’s status is governed by lex domicilii — or 
by the law of the state in which the status is “impressed upon a person’’ — 
would not be possible. If laws have no extraterritorial effect at all, the law 
— or the status conferred by the law — cannot accompany the person 
everywhere; its force ends where the territory of the state ends. When a 
person crosses the border, he is released from the bonds of the laws in the 
state which he leaves, only to be bound by the laws of the state into which 
he enters. Of course, the courts of a foreign state may recognize and give 
effect to lex domicilii — that is, the status of the person. But that is not the 
issue. The issue is: Can the court of the home state apply its own laws to 
something that has taken place abroad? Assume that a person comes of age 
at 21 in state A, but at 25 in state B. According to Huber’s choice of law 
rule, a person above the age of 21 from state A shall be treated as such and 
shall have the rights of a person of age (above 25) in state B. If thus the 22- 
year-old X goes to B and concludes a contract there, the contract is valid in 
state B, even if minors may not make contracts therein. But it will also be 
valid in state A, which means that a court in A will give effect to and en
force the contract therein. By doing so it gives effect to its own laws regard
ing status to a person and his conduct in another state. And similarly, if Y, 
aged 22, goes from his home state B to A and concludes a contract there, 
the contract will be held invalid, since Y was a minor. The courts of B will 
consider it invalid by applying the laws of B concerning status to what took 
place in state A.

It is obvious that Huber either did not regard laws as totally lacking 
extraterritorial effect, or he did, and is here contradicting himself. The for
mer seems the better view. This is further evidenced by the fact that Huber 
most probably considered the criminal laws of a state applicable to crimes 
committed abroad. In “De Conflictu Legum”, Section 6, Huber discusses 
res judicata and the effect given to sentences pronounced in one state in the 
territory of another. Sentences shall have effect everywhere, Huber sug
gests, provided, of course, that they are recognized — which they will be, if 
this does not result in danger and prejudice to the other states. Of such 
danger and prejudice Huber gives an example: Titius struck a man on the 
head on Frisian territory. The man died. Titius escaped into Transylvania, 
where he was tried and acquitted. Should the sentence be given effect in 
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Frisia? Huber apparently thinks not, and this although the reason for ax- 
quittal may not have been unsound. But why would not the sentence be 
given effect? Because the escape into the neighbouring Transylvania and 
the following prosecution prepares the way too much for an evasion of the 
Frisian law, is Huber’s answer. It is thus not the fact that the Transyl
vanian court applied its own law to the crime committed in Frisia — that 
the court did not apply lex loci delicti (Frisian law) seems certain, how else 
could the Frisian law be evaded? — that generates the danger and preju
dice, according to Huber; it is the fact that, if the Transylvanian sentence 
were to be given effect, it would be too easy to escape the Frisian law (go 
“forum-shopping”). That Huber was of the opinion that the law of the 
forum could be applied to crimes committed abroad is admitted not only 
by Vogel but by others as well,34 and is substantiated by statements made by 
Huber elsewhere.35

Moreover, if laws cannot a priori affect persons, property, conduct, etc., 
in foreign states, as Vogel interprets Huber, how is it possible that the par
ties to a contract by mere intention can, in principle, subject the contract to 
any law that originates outside the state in which the contract was made, 
thereby giving such law extraterritorial effect?36

Third, and finally: Whereas the principle concerning the non-extra
territorial enforcement of laws, as we have seen above, plays a significant 
role in Huber’s system of Conflict of Laws, the principle that laws can have 
no extraterritorial effects, even if intraterritorially applied, seems to fulfil 
no function therein. On the contrary, it undermines rather than reinforces 
the foundation of Huber’s system. Neither Gihl nor Vogel succeeds in 
demonstrating an independent function of such a strict territoriality in Hu
ber’s works.

Thus, in conclusion, it seems, that Huber did not regard laws as wholly 
devoid of extraterritorial effect in cases where they were intraterritorially 
applied, and he certainly did not consider such extraterritorial application 
as an a priori impossibility. Huber concerned himself rather with the possi
bility of having laws enforced by courts and other enforcement agencies 
outside the law state — a possibility which he in concert with his Dutch 
contemporaries, but in contrast to his Italian and French predecessors, de
nied:37 If such enforcement there was, it was on the ground of comity, com- 
itas géhtium.
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2.3 Story

The influence of Huber, and his Dutch contemporaries, upon Story is evi
dent. In Story’s “Commentaries on the Conflict of Laws”, references are 
made to continental writers in general, it is true, still Huber’s position re
mains central. This is particularly true of the general part, the prefatory 39 
pages, of Story’s 557 page work, where Story, not unlike Huber, in
troduces his three general maxims. Story also quotes and discusses Huber’s 
maxims, and especially the authority of these, of which he says:

“It is not, however, a slight recommendation of [Huber’s] works, that 
hitherto he has possessed an undisputed preference on this subject over 
other continental jurists, as well in England as in America. Indeed his first 
two maxims will in the present day scarcely be disputed by any one; and the 
last seems irresistibly to flow from the right and duty of every nation to 
protect its own subjects against injuries resulting from the unjust and pre
judicial influence of foreign laws... .”38
For Story, as for Huber, the maxims constituted a general framework for 
Conflict of Laws — “a basis upon which all reasonings on the subject must 
necessarily rest”39— a framework anchored in international law; according 
to Story in the principles of sovereignty, independence and equality. To 
what extent, however, the maxims of Story correspond to Huber’s, is an 
open question. Of interest here, in particular, is the question whether Story 
advocated strict territoriality of laws in the sense that they could not have 
extraterritorial effects, even if intraterritorially applied, or whether he 
merely suggested, what we have found to be the limited thesis of Huber — 
in concert with his Dutch colleagues — that laws have no force ex proprio 
vigore for application by courts outside the law-state?40 Although Story’s 
formulation of the maxims differs from Huber’s, it is nowhere indicated 
that Story intended a deviation in substance. Rather than laying down pro
posals de lege ferenda, Story was merely restating in a more elaborate form 
a doctrine which he considered to be widely accepted. Yet Story’s text gives 
cause for doubt. Therefore, a closer penetration is warranted.

“[T]he natural principle flowing from the equality and independence of 
nations”, Story remarks at the outset, is that “the laws of one country can 
have no intrinsic force, proprio vigore, except within the territorial limits 
and jurisdiction of that country.”41 And he continues:

“They can bind only its own subjects, and others who are within its juris
dictional limits; and the latter only while they remain therein. No other na
tional, or its subjects, are bound to yield the slightest obedience to those 
laws. Whatever extraterritorial force they are to have, is the result, not of 
any original power to extend them abroad, but of that respect, which from 
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motives of public policy other nations are disposed to yield to them, giving 
them effect... ”.42
So far, it seems, Story’s view of the territoriality of law is limited to the 
principle of non-extraterritorial enforcement, in conformity with Huber. 
What concerns him here is the effect given a law by foreign states and their 
courts (and other enforcement agencies); whatever effect the law may have 
is what other states and their courts will give it. That this is so is clear from 
the lines almost immediately following those just quoted — where Story in
vokes the reasons for territoriality given in international law:

“For it is an essential attribute of every sovereignty, that it has no admitted 
superior, and that it gives the supreme law within its own dominions on all 
subjects appertaining to its sovereignty. What it yields, it is its own choice 
to yield, and it cannot be commanded by another to yield it as matter of 
right. And accordingly it is laid down by all publicists and jurists, as an in
contestable rule of public law, that one may with impunity disregard the 
law pronounced by a magistrate beyond his own territory... [A]nd it is 
equally as true in relation to nations, as the Roman law held it ot be in rela
tion to magistrates. The other part of the rule is equally applicable: ’Idem 
est, et si supra jurisdictionem suam velit jus dicere;’ for he exceeds his 
proper jurisdiction when he seeks to make it operate extra-territorially as a 
matter of power.”43

Thus, in question is a long-established principle recognized by all, that a 
court (or, more correctly a state) applies foreign laws not because of their 
own intrinsic force or by virtue of the competence of the foreign legislator, 
but because it chooses to do so. Story is consequently not proposing some
thing new; his principle rests on solid ground. There is not the slightest in
dication in these lines that, in Story’s view, laws can have no extraterri
torial effect in cases where they are applied by the courts of the state in 
which they are enacted. And it would be strange to think that Story re
garded such a strict territoriality as accepted by all, incontestable and 
recognized by the Roman law.

Story’s first maxim is that every nation possesses an exclusive sover
eignty and jurisdiction within its own territory. The direct consequence of 
this, Story adds, is that the laws of every state “affect and bind directly” 
all property, persons, contracts made and acts committed within it.44 The 
maxim is clearly founded upon international law. On the question whether 
Story’s territoriality allows any extraterritorial effects at all, the maxim is 
most equivocal.

Story’s second maxim, however, has more to convey: “[N]o state or 
nation can by its laws directly affect or bind property out of its own territo
ry, or bind persons not resident therein, whether they are natural-born sub
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jects or others.”45 This, Story, explains, is a natural consequence of the 
first maxim; “for it would be wholly incompatible with the equality and 
exclusiveness of the sovereignty of all nations, that any one nation should 
be at liberty to regulate either persons or things not within its own 
territory.”46

But yet we have not become much wiser. Speaking in favour of a strict 
territoriality is Story’s usage of the word “regulate”, which seems to imply 
something more than extraterritorial enforcement; the mere regulation it
self, in law, even if not intended to be extraterritorially enforced, is pro
hibited. However, against such a interpretation is the fact that Story finds 
support for his second maxim not only in the works of Huber, but also in 
those of Rodenburg and P. Voet, whose perception of the territoriality of 
laws clearly cannot be characterized as strict. Even more decisively against 
it is Story’s discussion on the only exception from the prohibition (though 
already the exception as such speaks very much for itself): the right of a 
state to bind its own native subjects wherever they go. “Every nation has 
hitherto assumed it as clear that is possesses the right to regulate and 
govern its own nativeborn subjects everywhere; and consequently that its 
laws extend to and bind such subjects at all times and in all places.”47 But 
this exception, Story interposes, requires qualification. Here Story, for the 
first time, expressly distinguishes between territoriality in the strict sense 
and territoriality in the more limited sense — restricted to the non- 
extraterritorial enforcement. Particularly noticeable, in this context, is that 
Story, when defining territoriality in the limited sense, continues to apply 
the same terminology as in the preceding text for the definition of terri
toriality. The exception is admitted by Story only if it pertains to a state’s 
intraterritorial exercise of jurisdiction over its own subjects, for “it may be 
truly said that no nation is bound to respect the laws of another nation, 
made in regard to the subjects of the latter, who are non-residents. The 
obligatory force of such laws of any nation cannot extend beyond its own 
territories.,M8 Hence, even if the laws of a state accompany its subjects 
everywhere, they have no obligatory force and cannot extend beyond the 
territory of the state. This is not a contradiction; it is distinguishing be
tween two types of territoriality. Here we learn what Story means by the ex
pressions ”obligatory force” and “cannot extend beyond the territory”: it 
is the capability of laws of being applied and enforced outside the law
state. This also is evident from the following excerpt:

“Whatever may be the intrinsic or obligatory force of such laws upon such 
persons if they should return to their native country, they can have none in 
other nations wherein they reside. Such laws may give rise to personal re
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lotions between the sovereign and subjects, to be enforced in his own 
domains; but they do not rightfully extend to other nations.”49

One thing is, Story seemingly implies, that allegiance may give rise to per
sonal relations between the state and its subjects, that the laws may affect 
the subject wherever he may travel and that upon his return the laws may 
be enforced against the subject, for within the state the laws enacted there
in have intrinsic or obligatory force. But it is quite another thing that out
side the state no such force exists and the laws of one state may therefore be 
wholly disregarded by another, a matter repeated by Story in the following 
lines:

‘‘When, therefore, we speak of the right of a state to bind its own native 
subjects everywhere, we speak only of its own claim and exercise of sover
eignty over them when they return within its own territorial jurisdiction, 
and not of its right to compel or require obedience to such laws on the part 
of other nations within their own territorial sovereignty. On the contrary, 
every nation has an exclusive right to regulate persons and things within its 
own territory, according to its own sovereign will and public policy.”50

So, what has here been described as an exception — the right of a state to 
bind its subjects everywhere — is not a true exception in Story’s system of 
law; it is not an exception to Story’s second maxim, since that must be un
derstood to mean territoriality in the limited sense only. From the second 
maxim, so construed, there are no exceptions, for, as Story remarks, that 
would be “wholly incompatible with the equality and exclusiveness of the 
sovereignty of all nations”.51 The so-called, exception, does not affect 
Story’s system. The conclusion thus is that Story, in his second maxim, did 
not have in mind strict territoriality in the sense that laws can have no 
extraterritorial effect at all, evert when intraterritorially applied, but was 
merely restating the generally accepted principle that laws enacted in one 
state are applied and enforced ih that state only and not outside; should 
they be applied in other states it is not by virtue of the competence of the 
enacting state, not by virtue of an “intrinsic or obligatory force” of the 
laws, not because they therhselves, ex proprio vigore “extend” across bor
ders, but because of the sole fact that the foreign states choose to apply 
them.52 And this is where Story’s third maxim comes in:

“[Whatever force and obligation the laws of one country have in another 
depend solely upon the laws and municipal regulations of the latter, that is 
to say, upon its own proper jurisprudence and polity, and upon its own 
express or tacit consent.”53

Finally, the conclusion reached is supported by Story concept of the opera- 
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tion of penal laws. In line with Story’s second maxim, penal laws have of 
course, no force, i.e., cannot be applied and enforced by authorities, out
side the law-state. But there is more: The penal laws of one state are not 
even de facto taken notice of in another; penal laws are strictly local. As to 
whether a person who commits a crime in one state may be prosecuted in 
the courts of another under the laws of the forum-state, Story, however, 
has no clear answer.54 Lex loci delicti “would seem to” govern, Story be
lieves; but, on the other hand he appears to recognize the possibility that 
lex domicilii or even lex fori controls.55 The mere hesitaton on this issue is 
evidence enough of the fact that Story’s second maxim does not cover the 
territorial question here involved.

2.4 The modern doctrine

The territorial principle of Huber and Story as understood here — that if 
the laws of one state are applied and enforced in another, they are not so 
because of the competence of the enacting state, nor by virtue of their own 
intrinsic force, but solely because other states choose to do so on grounds 
of comity — was widely spread already in the days of Story. It was later 
fully acknowledged by Wächter,56 Savigny,^ Foelix,™ and other jurists on 
the continent as well as in the common-law countries, although the concept 
of comity was questioned.59 That laws do not in this limited sense have ex
traterritorial force is today regarded as almost self-evident and is disputed 
by no one.

The concept of strict territoriality, however, did never gain terrain. The 
principle unjustifiably ascribed to Huber and Story,60that laws can have no 
extraterritorial effect even if applied and enforced within the territory of 
the enacting state, was either denied or wholly ignored by their followers; 
and in the more modern doctrine, it has no advocates. The question 
whether there ever was such a principle is fully warranted. As self-evident 
as the territorial principle in the limited sense has become, as self-evident is 
it today that laws are not absolutely restricted to territory, if applied intra- 
territorially.61 In the Lotus case the Court concluded:

“It does not, however, follow that international law prohibits a State from 
exercising jurisdiction in its own territory, in respect of any case which re
lates to acts which have taken place abroad, and in which it cannot rely on 
some permissive rule of international law. Such a view would only be ten
able if international law contained a general prohibition to States to extend 
the application of their laws and the jurisdiction of their courts to persons, 
property and acts outside their territory, and if, as an exception to this gen
eral prohibition, it allowed States to do so in certain specific cases. But this 
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is certainly not the case under international law as it stands at present. Far 
from laying down a general prohibition to the effect that State may not ex
tend the application of their laws and the jurisdiction of their courts to per
sons, property and acts outside their territory, it leaves them in this respect 
a wide measure of discretion which is only limited in certain cases by pro
hibitive rules; as regards other cases, every State remains free to adopt the 
principles which it regards as best and most suitable.”62

Jurisdiction today is certainly not exclusive, but very much concurrent.
The only question open is whether there exist international law restric

tions on the intraterritorial exercise of jurisdiction with extraterritorial 
effect, and, if so, what these restrictions are.

3. The doctrine of international antitrust 
law — the multiplicity of methodologies

The exercise of state jurisdiction within the territory of another state, with
out the consent of the latter, is prohibited under international law. In such 
cases, we have seen, jurisdiction is strictly territorial. International law im
poses a restriction on state freedom, or, one may say, state sovereignty is 
limited by international law, and this restriction applies equally to all 
states — equality before the law.

The intraterritorial exercise of jurisdiction with extraterritorial effect, on 
the other hand, is not generally prohibited. The questions here are: Are 
there any restrictions at all, and if so, which are they? If there are, they will 
restrict the freedom of the states — equally. The fact that a multitude of 
municipal legal systems happen to regulate exactly the same matter is not 
inherently wrong under international law: jurisdiction is concurrent.

These rudimentary principles are not controversial. They are the prem
ises on which international antitrust law must rest too and according to the 
doctrine of international antitrust, it does. The numerous participants in the 
debate in the field of international antitrust law, thus far at least, have a com
mon platform. But from here on — from this rudimentary state — the legal 
writers follow a wide variety of paths, some of which ultimately lead to the 
same end-result, others, again, to deviating results. In order to answer the 
questions as to what principles of international law govern the intraterri
torial exercise of jurisdiction with extraterritorial effect and to what extent 
the American practice (or practices of other states or organizations) con
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forms to these principles, a multiplicity of methodologies have thus been 
displayed.

A. Most writers, particularly in the early debate following the Alcoa case 
but also more recently, advocate the view that the jurisdictional principles, 
allegedly developed by international custom and governing the inter
national criminal law, are as such equally applicable to international anti
trust law. From the five jurisdictional principles generally agreed upon — 
the principles of territoriality (objective and subjective), of active person
ality, of passive personality, of universality and the protective principle — 
only two have been drawn into the discussion: the principle of objective 
territoriality and the protective principle. The others are generally said to 
have minor relevance. But the jurisdictional principles governing inter
national criminal law merely constitute the common starting-point. While 
these writers agree that the principles are applicable as such, they disagree 
as to three very significant issues: 1. whether the municipal court practice 
and the jurisdictional rule developed there is in conformity with these prin
ciples or not, 2. whether the principles are applicable to “criminal” pro
ceedings only; i.e., the criminal segment of the antitrust laws, or to 
“regulatory” (administrative) and “civil” proceedings as well, and, 3. 
whether international antitrust law is exclusively governed by the jurisdic
tional principles developed in the field of international criminal law, or 
whether there are other principles of international law governing inter
national antitrust law. These are variables that arise in the jurisdictional 
debate, and the adherents of one or a combination of two or three of them, 
may express the following views:

1) Jennings, Haight and Verzijl, to mention some, may be said to rep
resent the conservative view.63 In their view the jurisdictional principles of 
international criminal law exclusively govern the whole of the antitrust 
field. When subjecting the jurisdictional rule of municipal law to these 
principles — particularly the principle of objective territoriality and the 
protective principle — they find disharmony. The principle of objective 
territoriality and the protective principle being exceptions to the principle 
of territoriality (and in effect implying that the intraterritorial exercise of 
jurisdiction can have no extraterritorial effect) must — like the other ex
ceptions (the principle of passive personality and of universality) — be 
strictly construed. The municipal rule of jurisdiction as developed in the 
American case law and elsewhere — the principle of effects — is thus not in 
conformity with international law. Support for this view is sought in the 
Lotus case64 and particularly in international custom.

2) Another group of authorities find, having applied the principle of
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objective territoriality, that the municipal rule of jurisdiction is in con
formity with international law. Sometimes the difference in result, as com
pared to the former view, lies in a difference in the interpretation of the 
municipal rule, sometimes in a difference of understanding of the principle 
of objective territoriality.65

3) As slight variations of either of these first two views, one may regard 
the views advanced by Hermanns and Krumbein. The point of departure of 
both Hermanns and Krumbein is that the intraterritorial exercise of juris
diction, in order to have extraterritorial effect, presupposes a genuine link 
(“Binnenbeziehung”, “Sinnvolle Anknüpfung”) between the state exer
cising jurisdiction and the matter encompassed. Controlling, both authors 
find, are the jurisdictional principles governing international criminal law. 
These principles define what constitutes a genuine link, and there is no 
reason to deviate from them.66 Both tentatively distinguish between crimi
nal, regulatory and civil antitrust law, but reach the conclusion that, for 
the purposes of applying the jurisdictional principles of international cri
minal law, the distinction is immaterial. Both discuss the applicability of all 
of these principles and manage to exclude from the area all principles but 
the principle of objective territoriality. Interestingly enough, Hermanns ex
cludes the protective principle by invoking the abuse of rights theory, and67 
he says: Even if a state, in exceptional cases has jurisdiction under inter
national law to regulate foreign matters, on the basis of the protective prin
ciple, it would be an abuse of rights to exercise such jurisdiction. In apply
ing the principle of objective territoriality, Hermanns reaches the result 
that the American practice at least, is incompatible with international 
law:68 Krumbein, however, with some hesitation and a few qualifications, 
perceives conformity.69

4) Another variation is the opinion of Schlochauer, who deals primarily 
with the German antitrust law. He too considers the jurisdictional prin
ciples of international law to be relevant but only with regard to criminal 
antitrust law. The jurisdictional rule of United States antitrust law, ap
parently characterized by Schlochauer as criminal law, does not, in his 
view, conform to either the principle of objective territoriality or the pro
tective principle and is therefore incompatible with international law.70 
Since, according to Schlochauer, the German antitrust law is basically 
regulatory, the named principles do not apply. As regard regulatory (and 
civil) laws, states are free in principle to exercise jurisdiction intraterri- 
torially, whatever the extraterritorial effect.71

5) Akehurst distinguishes criminal (“sovereign”) proceedings from civil 
proceedings. The jurisdictional principles of international criminal law 
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are applicable to the former. American antitrust law is basically criminal 
(private actions for damages and injunctions excepted). The jurisdictional 
rule developed in the United States courts is in harmony with the principle 
of objective territoriality.72 (A further jurisdictional basis may be the prin
ciple of active personality — the nationality principle.)73 An exercise of ju
risdiction may, however, constitute an abuse of rights and therefore be 
contrary to international law.74

6) Rehbinder proceeds one step further.75 A distinction must be made, he 
claims, between criminal-, regulatory- and civil antitrust law, and, accord
ingly, he sets out to analyze each fraction of the law separately. In the end, 
however, when summarizing, he finds less reason to uphold the distinction. 
There is, rather, good ground for treating the antitrust law homogeneously 
under international law.76 A genuine link (“sinnvolle Beziehung”) is re
quired between the state exercising jurisdiction and the (foreign) matter 
regulated. As to the criminal antitrust law, the principle of objective terri
toriality and the protective principle prescribe such genuine links. These 
principles are applicable as such. To the question whether the jurisdictional 
rule — the principle of effects — developed in municipal practice conforms 
to the principle of objective territoriality, Rehbinder gives no conclusive 
answer. Since the distinction between this principle and the protective prin
ciple has become blurred, the question is of minor significance. Instead 
Rehbinder applies the protective principle and reaches the conclusion that 
the principle of effects is not incompatible with international law. For — 
and this is the step further — as the international law of custom stands at 
present, there is nothing that prevents a state from founding jurisdiction in 
antitrust cases — the principle of effects — upon the protective principle. 
The question is — this is how the Lotus case must be understood, Rehbin- 
der suggests — not whether a state is permitted to exercise jurisdiction but 
whether international law prohibits it from doing so.77 And international 
customary law contains no such prohibition. Limits of state jurisdiction 
can only be found in the general principles of law, as defined in Article 38 
(I) (c) of the Statute of the International Court, and specifically in the 
abuse of rights theory — which, however, does not affect the conclusion 
that the principle of effects is in accord with international law.78

7) Generally in line with Rehbinder are Homburger and Jenny,19 with the 
difference, however, that, in their opinion, neither the principle of objec
tive territoriality nor the protective principle justifies the municipal effects 
doctrine. On the other hand, the jurisdictional principles governing inter
national criminal law are in no way exclusively govern this area — they do 
not exclusively determine whether the municipal jurisdictional rule violates 
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international law, or not — and since, Homburger and Jenny seem to im
ply, international customary law does not prohibit the exercise of jurisdic
tion in this form, recourse must be had to the general principles of law and 
particularly the abuse of rights theory, according to which theory no objec
tions lie.80

In concord with Homburger and Jenny is basically Haymann who is pri
marily concerned with Common Market antitrust law.81 From an inter
national law perspective, the antitrust law should be treated as a homo
geneous body of law.82 International law requires a genuine link.83 The jur
isdictional principles governing international criminal law are applicable as 
such, in particular, the principle of objective territoriality and the protec
tive principle.84 An analysis of these principles, their underlying rationale, 
their scope, etc., reveals, however, that the jurisdictional rule in the Com
mon Market antitrust law does not conform to either of the two 
principles.85 Yet, this fact does definitely decide the question whether the 
municipal jurisdictional rule is in harmony with international law, or not. 
The jurisdictional principles are not conclusive; they do not prohibit a state 
from exercising jurisdiction on other bases. The ultimate standard is the 
theory of the abuse of rights86 which corresponds to the theory of the genu
ine link.87 In the end, the jurisdictional principles governing international 
criminal law are wholly dispensable.

B. From the foregoing swift survey of the views of some prominent 
scholars, one can clearly discern a gradual break away from the jurisdic
tional principles governing international criminal law. Still, no one, it 
seems, has proposed a definite divorce, although Haymann raises the ques
tion. One of the first to free himself entirely from the bonds of inter
national criminal law, was F.A. Mann. In the centre of his jurisdictional 
theories stands the genuine link theory. In order to have jurisdiction under 
international law, a state must have a sufficiently strong interest. A state 
has jurisdiction, if its contacts with a given set of facts is “so close, so sub
stantial, so direct, so weighty, that legislation in respect of them is in har
mony with international law and its various aspects”.88 There must be an 
absence of abuse of rights and of arbitrariness.89 And, independently of the 
jurisdictional principles governing international criminal law, Mann exam
ines whether jurisdiction based on the effects principle is built on a genuine 
link. It is not, he concludes. The Alcoa decision, for instance, can therefore 
not be justified.90

Closely resembling the reasoning of Mann, are the theses of Bär^ Con
trolling in Bär’s view is the abuse of rights theory. Any jurisdictional basis 
is permitted under international law in so far as it does not constitute an 
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abuse of rights. The absence of such an abuse presupposes a genuine link. 
Again Bär points to the intimate conrtection between the abuse of rights 
theory and the theory of a genuine link. The theories seem to be but two 
sides of the same coin. One must remember, however, that Bär approaches 
the jurisdictional issues basically from a private law angle.

There is, finally, the work of Meessen who, in many respects breaks new 
ground.92 At the outset Meessen draws a fundamental borderline between 
the basis (“Begründung”) for exercising jurisdiction, on the one hand, and 
the exercise (“Ausübung”) of jurisdiction itself, on the other. Whether a 
state has jurisdiction, i.e., whether there is a basis for exercising jurisdic
tion, is a question of whether there is a genuine link (“sinnvolle Anknüpf
ung”) between the state exercising jurisdiction and the subject matter at 
issue. The question must be asked generally for all states; it is a question of 
general jurisdictional principles of international law. The jurisdictional 
principles governing international criminal law, however, are disqualified 
as irrelevant.93 They are helpful only in as much as the “abstraction” of 
these principles — their “normative core” — pave the way for the genuine 
link-theory. Any genuine link will suffice, so long as it complies with the 
minimum standard of international law. As criteria for establishing the 
“genuineness” of a link, Meessen emphasizes, first, the interest of the state 
in exercising jurisdiction, in regulating a certain subject matter, and, se
condly, the interest of the state in a functioning jurisdictional system, its 
awareness of the fact that unreasonabless may breed retaliations, its expec- 
tions of these and other counter-reactions, etc., in other words, the element 
of reciprocity.94 As genuine, Meessen considers the principle of effects, in a 
qualified form.95

In exercising its jurisdiction, however, the state must pay consideration 
not only to the interests of other states but also to the interests of the indi
vidual. A state, Meessen maintains, has a duty to respect the sovereignty of 
other states, implying, inter alia, a duty to refrain from interfering in the 
affairs of other states. The latter, again, comprehends a duty to weigh the 
interests of the states involved when exercising jurisdiction.96 Within the 
framework, further, of an international minimum standard with respect to 
aliens, Meessen perceives a protection of individuals, which, he thinks, 
may encompass protection against conflicting claims, the maintenance of 
the principle ne bis in idem, and other forms of protection.97

Meessen conceives the antitrust law as a homogeneous body of law. The 
abuse of rights theory, he further suggests, is of no use in establishing the 
basis for exercising jurisdiction. Its function rather is to correct an exercise 
of a jurisdiction already existing.98 Methodologically, the abuse of rights 
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theory is not to be preferred, he concludes."
The international antitrust doctrine offers, as we have seen, a rich med

ley of methods and theories. Though a difference in methodology does not 
necessarily entail a difference in solutions — rather it seems that many of 
the writers mentioned have, although on grounds of varying methods, 
reached well-nigh identical solutions — the convincing force of the method 
used, is the lifeblood of the solution. The scattered views in the landscape 
of international antitrust law, raise a multitude of questions which require 
answers before entering upon the route leading to final solutions: Are the 
jurisdictional principles alleged to exist in the realm of international crimi
nal law applicable and relevant to the international antitrust field? How 
can the antitrust laws be characterized? If these principles are applicable, 
do they exclusively govern? What other principles are relevant? What is the 
role of the abuse of rights theory, and of the genuine link theory? Is the 
borderline, suggested by Meessen, between the basis of jurisdiction and the 
exercise of jurisdiction feasible?

4. Principles of jurisdiction in international 
law governing international criminal law

4.1. Generally

A common departing point for most legal writers in the international anti
trust field, when discussing restrictions on the intraterritorial exercise of 
jurisdiction with extraterritorial effects, is, as we have seen, the group of 
jurisdictional principles developed with respect to international criminal 
law.100 These are principles of international law, generated from inter
national custom, and they are said to restrict the intraterritorial exercise of 
jurisdiction regarding crimes bearing foreign elements. When here refer
ring to international criminal law, the implication is merely that part of the 
modern international criminal law deals with the municipal regulation of 
criminal law applicability.101 As such international criminal law is a compo
nent of the Conflict of Laws. As a component of Conflict of Laws, inter
national criminal law contains rules of national origin that determine the 
applicability of the municipal criminal law in the formal sense,102 in cases 
carrying foreign elements. Unlike the Conflict of Laws in the private law 
field, however, international criminal law generally consists only of unila
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teral conflicts rules, the sole function of which is to determine whether lex 
fori is applicable or not.103 That states'do not apply (or enforce) the penal 
laws of other states, is still the prevailing view.104

Accordingly, all municipal law systems contain — explicit or implicit — 
Conflict of Law rules determining the extraterritorial effect (reach, scope) 
of their substantive criminal provisions. Although these rules are national 
in character, they are to a certain degree controlled by jurisdictional prin
ciples of international law — developed by international custom — consti
tuting the framework of international criminal law. Summarized, these 
principles may briefly be defined as follows:

1) The territorial principle. A state has the right to exercise jurisdiction 
intraterritorially with respect to all crimes committed within its territory, 
whether by a citizen or other person residing there or by a foreigner, and ir
respective of whether the crime was committed within the territory by the 
criminal’s physical presence, or not. The subjective application of this 
principle pertains to crimes commenced within the state but completed or 
consummated abroad; the objective application, to crimes commenced 
without the state, but completed or consummated within the territory of 
the state.

2) The principle of personality (nationality). A state has the right to ex
ercise jurisdiction intraterritorially with respect to crimes committed (both 
commenced and completed) abroad by its own nationals (also called the 
principle of active personality).

3) The principle of passive personality (nationality). A state has the right 
to exercise jurisdiction intraterritorially with respect to crimes committed 
(commenced and completed) abroad by foreigners but directed against the 
nationals of the state while residing abroad.

. 4) The protective principle. A state has the right to exercise jurisdiction 
intraterritorially with respect to crimes committed (commenced and com
pleted) abroad by foreigners but directed against the state itself (its secur
ity, stability, independence, etc.).

5) The universality principle. A state has the right to exercise jurisdic
tion intraterritorially with respect to a category of serious crimes com
mitted (commenced and completed) abroad by foreigners, if the crime is 
universally recognized as such (e.g., piracy, slavery and hi-jacking).105

As to the existence of these principles there seems to be a general consen
sus (with the possible exception of the passive personality principle).106 As 
to their exact extent, however, the opinions diverge, as we will see below.

The jurisdictional principles listed have, as can readily be seen, the form 
of Conflict of Law rules. They provide connecting factors — crimes com
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mitted on the territory, crimes committed by nationals outside the terri
tory, crimes committed against nationals or against the state outside the 
territory, and crimes of a certain serious character — factors which a state 
may invoke for the application of its criminal law. The connecting factors 
include basically, four variables: the place of the crime, the nationality of 
the criminal, the nationality of the victim and the character of the criminal 
act.

As defined above, each jurisdictional principle has an exclusive area of 
application; each implies an extension of criminal jurisdiction. In practice, 
however, the principles may very well be intermingled and combined. In 
envisaging a municipal court in a state the criminal law of which rests on 
these principles, there is, of course, no need to inquire into the locus of the 
crime or the nationality of the criminal, when the court is satisfied that the 
crime was such as defined under the universality principle. And the court 
would not have to establish the locus of the crime, if it were proved that the 
criminal was a national of the forum state; as little as it would have to es
tablish the locus of the crime and the nationality of the criminal, if it were 
proved that the victim was a national of the forum state or the forum state 
itself was affected (as defined in the protective principle), etc. In the over
whelming majority of all cases, however, subject matter jurisdiction would 
lie on grounds of territoriality.107

When it is said that the jurisdictional principles “govern” international 
criminal law, it is merely suggested that the principles, international in 
character, hold certain restrictions.108 They lay down borderlines that may 
not be transgressed. Within these lines, the state may move freely. In other 
words, the jurisdictional principles constitute permissive rules — not 
obligatory rules — of international law, with the implicit supplementary 
rule that what is not permitted is prohibited.

Are we thus to understand that all intraterritorial exercise of jurisdiction 
with respect to crimes is prohibited, unless expressly permitted by inter
national law, and that consequently the presumption is against the freedom 
of states in this area of law.109 This is so if, for instance, we proceed from 
the notion of a general principle governing international criminal law, a 
principle restricting the excercise of jurisdiction intraterritorially to crimes 
committed within the territory (the territorial principle), and if we regard 
the other — permissive — principles as exceptions from the general prin
ciple. The all-embracing principle of international law expressing the sub
stance of the jurisdictional principles listed would then be: A state is pro
hibited from exercising jurisdiction intraterritorially with respect to acts 
committed (commenced and completed) outside its territory, unless com
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mitted by or against nationals of the state, against the state itself, or unless 
the act falls into a certain category of acts. This is also, it would seem at 
first sight, how the court in the Lo/ws-case conceived the scope of criminal 
jurisdiction under international law when it recognized that:

“Though it is true that in all systems of law the principle of the territorial 
character of criminal law is fundamental, it is equally true that all or nearly 
all these systems of law extend their action to offences committed outside 
the territory of the State which adopts them... The territoriality of crimi
nal law, therefore, is not an absolute principle of international law... 10

Yet the court did not have to take a definite stand on the issue; its examin
ation was strictly confined to the specific situation in the case. For, even if 
it were assumed, the court reasoned, that the intraterritorial exercise of 
criminal jurisdiction with respect to acts committed outside the law-state 
was prohibited under international law, the prohibition would not apply, 
since in the case at hand the act was committed within the territory of the 
exercising state.111

Another approach is to proceed from the principle of personality 
(nationality) and regard that principle as basic and the others as exceptions. 
This would give the all-embracing international law principle the following 
content: A state is prohibited from exercising criminal jurisdiction intrater- 
ritorially with respect to acts committed by foreigners, unless the act is 
committed within the territory of the law-state, against its nationals or 
against the state itself, or unless the act is of a certain nature.112 While the 
former approach has the locus of the act as a starting-point, the latter pro
ceeds from the status of the criminal.

Whether one chooses one starting-point or the other, it will hardly affect 
the substance of the international law; the choice is rather linked to one’s 
fundamental views of international law as a legal order and the concept of 
sovereignty.113 As we have seen, state sovereignty today is territorially 
oriented and it has, therefore, been only natural to take that perception as 
a point of departure when discussing the criminal jurisdiction of states un
der international law. In the struggle between territorial sovereignty and 
personal sovereignty, the former has prevailed.114 This fact has been pene
trative with the result that, since according to a general principle of inter
national law a state may not exercise jurisdiction in the territory of another 
state,115 a state’s jurisdiction over its nationals is territorially restricted 
(intraterritorial exercise of jurisdiction). But even as regards such intrater
ritorial exercise of jurisdiction over nationals some restriction is prescribed 
in consideration of the territorial sovereignty of other states, as we shall see 
below.116
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Attempts have been made through the years to relinquish entirely the 
system of jurisdictional principles with respect to criminal law, but, at first, 
without success. Hegler, for instance, tried in the beginning of this century 
to introduce a system which he described as an ellipse with two foci,117 one 
symbolizing the state interest in protecting everything worth protecting in 
the state (“der objektiven Schutz-Seite”), the other the connection between 
the state and the actor, the criminal (“der subjektiven Bindungs-Seite”). 
His main stumbling-block was, it seems, his inability to satisfactorily de
fine “state interest”, even when using qualifiers such as state interest im
mediately or directly harmed.118 Moreover, Hegler was primarily concerned 
with the delimitation of German criminal law from a municipal law per
spective, although he did discuss the possibility of international law restric
tions (the “dürfen” of criminal jurisdiction), restrictions, however, which 
he denied the existence of.119

Yet there is another approach, which has recently emerged and is gaining 
ground. Rather than to give preference to any of the enumerated principles 
to which the others constitute exceptions, the advocates of this approach 
seek a general principle underlying them all. All that international law re
quires, the theory is, is that there be some genuine connection or link (sub
stantial and bona fide connection, “sinnvolle Anknüpfung”, reasonable 
relation, etc.) between the alleged crime and the state exercising jurisdic
tion,120 the “normative core” of the jurisdictional principles of inter
national criminal law, as Meessen remarks.121 It is not a question, nota 
bene, of altering the substance of international law, but merely of choosing 
a different angle from which to attack the jurisdictional problems. As no
ticed by F.A. Mann: “To treat them [the principle of personality, of pas
sive personality, of universality and the protective principle] as exceptions 
to territoriality rather than as distinct aspects of a much wider principle is 
probably theoretically wrong, but does no harm.”122 In this system terri
toriality is just another connecting factor which together with the other fac
tors (personality, nationality of victim, etc.), constitutes the genuine link 
on which criminal jurisdiction may rest under international law. With this 
approach, the all-embracing principle of international law governing crimi
nal jurisdiction would presumably read as follows: A state is prohibited 
from exercising criminal jurisdiction intraterritorially with respect to an act 
(or omission), unless there can be proved to exist a genuine link between 
the act and the state in question.123

The genuine link-theory is a typical Conflict of Laws approach and, as 
such, applies not only to criminal law but to all other fields of law as well. 
Indeed, the theory is an abstraction of all Conflict of Law rules, whether in 
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private or public law, whether bilateral or unilateral. It prescibes that what
ever Conflict of Law rule is introduced in a specific field of law, or section 
thereof, the connecting factors chosen must constitute a genuine link be
tween the facts covered and the state exercising jurisdiction. It is but saying 
that the municipal Conflict of Law rules, in order to conform with inter
national law, must be built on substantial connections; on some real con
cern and interest — some legitimate interest — of the state in the matter to 
which its laws shall apply.

If, for the moment, we restrict ourselves to the criminal law field, the 
genuine link-theory thus implies that in order for the municipal unilateral 
Conflict of Law rules to be compatible with international law, they must be 
founded on a genuine link — a substantial connection — existing between 
the state exercising intraterritorial criminal jurisdiction and the criminal act 
or behaviour. And since the theory, as we have seen, in no way is an at
tempt to affect the substance of international law in the field of inter
national criminal law, we may safely assume that the principles of terri
toriality, personality, passive personality, state protection and universality, 
all rest on the basis of genuine links, with a certain reservation for the prin
ciple of passive personality. Hence, whatever approach is chosen, if we as
sume that the jurisdictional principles of international criminal law also 
govern international antitrust law, the question naturally arises, whether 
the conflict of law rules applied in this field of law are in conformity with 
the jurisdictional principles.

Nevertheless, the question to be answered before proceeding thus far is 
whether we should assume that these principles are controlling? Are the 
principles relevant at all? Are they transferrable to the field of antitrust?

4.2. The relevance of the jurisdictional principles governing international 
criminal law

Whether the jurisdictional principles governing international criminal law 
extend to international antitrust law is an issue raised only recently. One of 
the first to bring it into light was Meessen, lately followed by Rehbinder.124 
(But it also underlies Mann’s analysis.125) The doctrine of international 
antitrust law, Meessen notes, has thus far been primarily concerned with 
the construction, restriction and refinement of the principles of inter
national law governing international criminal law, but it is surprising that 
the question whether the principles are applicable at all has nowhere been 
extensively examined.126

Meessen then attempts to unravel the question and consequently reaches 
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the conclusion that the principles are not applicable in the sphere of inter
national antitrust law. His reasoning warrants a closer study.

In contrast to criminal law, Meessen argues,127 the antitrust laws of the 
various states in the world, seen in a comparative perspective, differ signifi
cantly from one another. This is also true of the criminal provisions of the 
antitrust laws, as these are merely appendices to the substantive pro
hibitions and obligations of these laws. The differences lie in the legal- 
technical design of the antitrust rules, in the divergent application of the 
many general (omnibus) clauses, in the formulation of the competition 
policies and in the basic socio-political ideas and values. The range of the 
antitrust law systems covers everything from the compulsory cartels in the 
centralized economy to the uncompromisingly enforced free market econ
omy.

These differences, Meessen reasons, are essential to an evaluation of 
whether the jurisdictional principles governing international criminal law 
can be extended to international antitrust law. They imply, for instance, 
that the sentiment of solidarity (“Solidaritätsgedanke”) implicit in some of 
the jurisdictional principles (e.g., the principles of personality) cannot be 
transferred to the antitrust area.128 By reason of the divergent competition 
policies, no state can rest assured of, or place trust in, the enforcement 
measures undertaken by other states in this field, even if these are better 
equipped and are in a better position to carry through such measures (e.g., 
because of the situs of the companies involved in anticompetitive 
practices).

A state whose antitrust policies are restrictive must, therefore, rely en
tirely on itself so far as the protection and implementation of its competi
tion policy is concerned; a policy threatened not only by the companies, 
but also by those states which are on the verge of becoming regular cartel
oases. The leading object of the competition policy must continually be de
fended against external attacks. Under such circumstances, the notion of 
(state?) security appears in a stronger light that that of the idea of justice 
for the individual. Against this background, Meessen denies the pertinence 
of the principle of territoriality and for the following reasons:

“Die blosse Anknüpfung an das Tatortrecht, die nicht zulätzt im Interesse 
des Täters liegt, lässt sich wirtschaftspolitisch schwer verantworten. Aller
dings erkennt das internationale Strafrecht das Schutzprinzip als eine Ab
weichung vom Territorilatitätsprinzip an. Hier, ins besondere beim straf
rechtlichen Institutionenschutz, zeigen sich Übergänge. Mit der Hervor
hebung gegenüber dem Territorialitätsprinzip verliert aber die Übertragung 
der Grundsätze des internationalen Strafrechts auf das internationale
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Karteilrecht ihre Aussagekraft. Man könnte mit dem Hinweis auf das straf
rechtliche Schutzprinzip das Anknüpfungssystem des internationalen 
Strafrechts in der Weise, wie es Rehbinder getan hat, auf das internationale 
Kartellstrafrecht und wohl auch auf das sonstige Kartellrecht übertragen. 
Das Territorialitätsprinzip wäre damit als Grundpfeiler des Systems aufge
geben.”129

The principle of personality (nationality), Meessen continues, is disquali
fied, first on grounds of practicality: The nationality of enterprises is an 
element which the actors in the international market can manipulate too 
easily; the multinational enterprises can easily shift their centre of activity 
from one state to another. Secondly, in contrast to natural persons con
nected to a state by citizenship, a state cannot in the same way expect or re
quire loyalty from an enterprise situated in the territory of another state. 
Thirdly, the idea of solidarity between states in international criminal law 
underlying the principle of personality, has no validity in international 
antitrust law.130

Having disqualified the international law principles governing inter
national criminal law, Meessen goes on to establish the “normative core” 
of these principles, which he finds in the theory of a genuine link — the ab
straction of the jurisdictional principles. And on the basis of this theory, 
Meessen proposes, new and independent jurisdictional principles can be 
developed, principles more in line with the needs of international antitrust 
law.131

A prima vista, Meessen’s reasoning seems somewhat tenuous. The juris
dictional principles of international criminal law appear to be too easily 
discarded. Though it is true that antitrust law, in the comparative perspec
tive, shows greater variations than criminal law, there remains the ques
tion, whether this disqualifies these jurisdictional principles? What is it 
that compels the conclusion that variations in the municipal law system 
make the jurisdictional principles in international criminal law less appli
cable? Furthermore, does the fact that states are less inclined to take action 
against home enterprises on grounds of solidarity132 really render the prin
ciples inapplicable? Even if some of the principles — e.g., the principles of 
personality and universality — may be explained by the notion of soli
darity, does that necessarily imply that the principles must be founded on 
solidarity? Why, again, should the fact that the protective principle is a de
viation from the principle of territoriality have a disqualifying effect on the 
latter? And why, finally, should the impracticability of the principle of per
sonality, in some instances, lead to its automatic disqualification de lege lata?

The questions are legio, none, however, sufficiently elaborated. This is 
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all the more surprising considering that Meessen claims to be keeping 
within the bounds of existing international law.133 It seems that the jurisdic
tional principles should have warranted an exhaustive analysis before being 
disposed of. While Meessen’s discussion in this context centres in the basic 
rationale of the individual jurisdictional principles (the notion of solidarity 
and self-protection), as revealed by the doctrine of international criminal 
law,134 Meessen fails to put his finger on the real issue: What is the rationale 
for imposing international law restrictions on the national exercise of 
criminal jurisdiction at all? What is the reason for going no further than 
the principles formulated and the formulations given? If, in the field of in
ternational criminal law, certain circumstances generate principles that 
hold back the expansion of municipal jurisdiction, why is it, if the same cir
cumstances exist, that the same principles do not apply in international 
antitrust law? What we are looking for is thus the underlying rationale for 
jurisdictional restrictions in international criminal law.

In the Lotus case,135 an indication was given. Having established that, 
with respect to law in general, the states were left with a wide measure of 
discretion in exercising intraterritorial jurisdiction, a freedom only in ex
ceptional instances limited by international law, the Court pointed out:

“Nevertheless, it has to be seen whether the foregoing considerations really 
apply as regards criminal jurisdiction, or whether this jurisdiction is 
governed by a different principle: this might be the outcome of the close 
connection which for a long time existed between the conception of su
preme criminal jurisdiction and that of a State, and also by the especial im
portance of criminal jurisdiction from the point of view of the 
individual.”™

The Court here mentions two circumstances which constitute the rationale 
for jurisdictional limitations in criminal law, if such exist:

1) the fact that an unlimited extension of the intraterritorial exercise of 
criminal jurisdiction in one state may affect the sovereignty of other states, 
that it may involve an intervention in the affairs of the other states in this 
field; and

2) the fact that an unlimited extension of the intraterritorial exercise of 
criminal jurisdiction also may imply that injustices are inflicted on the indi
vidual.

These two circumstances pervade the whole history of international 
criminal law, and appear — sometimes in combination, one dominating 
the other, sometimes one without the other — wherever limitations on 
criminal jurisdiction are discussed. Thus, the idea of individual justice 
seems to have been the cardinal ingredient in the territoriality of early Eng
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lish criminal law and its close connection with the jury system.137 Bartolus 
saw the need for jurisdictional limitations partly out of consideration for 
individual justice — knowledge of the law was held essential.138 Hobbes 
seems to have stressed the aspect of sovereignty, as did the representatives 
of the Dutch school.139 During the Period of Enlightenment, the idea of in
dividual justice again came to the fore,140 only to yield to the aspect of sov- 
ereighty in the nineteenth century.141 In our age, there seems to be room for 
both circumstances, as is also indicated by the Lotus-court. All discussions 
today on jurisdictional restrictions in the field of criminal law seem to re
volve around these two circumstances. If there must be restrictions, it is be
cause complete freedom would affect sovereignty or individual justice, or 
both. These two circumstances constitute the lode-stars in this area of law. 
The question of the relevance of the jurisdictional principles governing in
ternational criminal law in the field of international antitrust law should, 
consequently, be a question of whether these circumstances manifest them
selves with the same vigor in that field as they do in international criminal 
law. For if they do, a disqualification of the established jurisdictional prin
ciples in international antitrust law can certainly not be justified on such 
slight reasons as those advanced by Meessen. Let us therefore examine the 
circumstances mentioned more closely.

4.3. The circumstances constituting the rationale for jurisdictional restric
tions in international criminal law

What concerns us here is thus the rationale for restricting criminal jurisdic
tion, as seen from an international law point of view. As we have noted, ex
cessive jurisdiction by one state may affect the sovereignty of other states 
and it may affect the question of justice for the individual. Involved in the 
former case is the possibility of the states affected to independently control 
and govern human behaviour within their territories. Involved in the latter 
is the legal security of the individual, his possibilities to gain knowledge of 
the laws that affect him, to foresee the consequences of his conduct, and 
the dilemma he may be caught in when affected by the conflicting laws of 
different states. It is not a question of — as tentatively suggested, but sub
sequently denied by Glatzel™2 — a delimitation in two respects: 1) the zone 
of freedom of a state under international law from that of other states, and 
2) the zone of freedom of a state from the zone of freedom of individuals 
(nationals or foreigners). Though the status of the individual under inter
national law still is open to debate,143 we are here concerned only with de
limitations of state jurisdiction vis-a-vis other states. Any rights that may 
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arise from such delimitations are state rights. The individual may be the in
ducement for a rule or principle and the object of a such, and thus the in
direct beneficiary. Directly benefitting from, at least this segment of inter
national law, is the state alone.144

The circumstance that an unrestricted criminal jurisdiction gives rise to 
problems of sovereignty — causes clashes between sovereign states — is the 
amalgamating factor in the jurisdictional debate. Thus, for instance, the 
discussion as to whether the principle of passive personality and the prin
ciple of (active) personality in the most extreme versions conform with in
ternational law is based partly on this aspect of sovereignty. The con
trolling principle of international law here, says H. Mayer, is the reciprocal 
respect for territorial sovereignty.145 Foreign sovereignty, he continues, will 
however be impaired, when the state exercising jurisdiction requires com
pliance with its laws by its own nationals and foreign nationals residing on 
foreign territory, and punishes non-compliance. A state can criminalize 
conduct committed in a foreign state only on the condition that the con
duct is a crime also under the laws of the latter.

Another order would enable a state to organize a “state in the state” on 
foreign territory, Mayer asserts,146 having in mind, inter alia, the experi
ences of the German legal system in the 1930es and 1940es.

Rosswog elaborates further on the same theme.147 He distinguishes the 
following four cases of conflicts between the law of the state exercising jur
isdiction (state A below) and either the law of the state where its nationals 
momentarily reside (state B below), or the law of the state in which the 
criminal act was committed (state C below).

1) State A imposes an obligation or a prohibition upon its nationals in 
conflict with an obligation or a prohibition in state B;

2) State A imposes an obligation or a prohibition upon its nationals 
either in conflict with a permission or concerning an unregulated matter in 
state B;

3) State A imposes an obligation or a prohibition upon foreigners, for 
the protection of its nationals, in conflict with an obligation or a pro
hibition in state C;

4) State A imposes an obligation or a prohibition upon foreigners, for 
the protection of its nationals, either in conflict with a permission or con
cerning an unregulated matter in state C.

In cases 1—2, state A practises the principle of (active) personality, in ca
ses 3—4, the principle of passive personality is applied. In these conflict 
situations, Rosswog concludes, the law of state A ought to yield to the law 
of state B or C in all cases but that referred to under 2,148 and this by virtue 
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of international law. Interesting is Rosswog’s reasoning with regard to case 
1. Were the law of state A to prevail, there would be at least an indirect in
tervention in the internal affairs of state B at hand, since that state would 
have to subordinate its own law to the law of state A, insofar as its own 
nationals are involved (as victims, it is presumed). It would further imply 
that the nationals of state A were given incitement to disobey the law of 
state B wherein they reside. This result is incompatible with the primary 
function of the state, as recognized by international law, which is to main
tain order and control over its territory and over the persons residing there. 
The interest of state B in developing its own legal system is encroached 
upon to an unacceptable degree.

With respect to cases 3 and 4, the same reasoning applies, says Rosswog, 
but in an accentuated form. Here the nationals of state B would be induced 
by state B to disobey its own laws. The subordination would be even more 
pronounced. And Rosswog quotes Jennings: “In this case it is obvious that 
the local law must be preferred; not to do so would be to permit one State 
to interfere in the affairs of another, for it would be to subordinate the mu
nicipal law to an external municipal system. Moreover, a concurrent juris
diction which is actually contrary to the local law must trench upon the 
claim to territorial jurisdiction itself.”149

The views of Mayer, Rosswog and Jennings may not be representative of 
the international law doctrine so far as the results are concerned — other 
publicists have reached deviating results — the reasoning, however, no 
doubt is.150 Infringed upon in every instance of excessive criminal jurisdic
tion is the state sovereignty, its possibility of self-determination, its possi
bility of developing laws independently and of governing and controlling 
persons and their activities within the national territory.

An unrestricted criminal jurisdiction would leave the greater nations a 
considerable freedom to influence the criminal policy of the smaller 
nations, which might be a significant step towards influencing the general 
policies of these, ultimately towards control.

From the point of view of individual justice — the second circumstance 
constituting the rationale for jurisdictional restrictions — there is, again, a 
general agreement among writers as to the consequences of an extensive 
jurisdiction, although the significance ascribed to these varies. Oehler, in 
particular, has brought this aspect to the forefront. In discussing the pro
tective principle and the principle of passive personality, he strongly em
phasizes the legal security aspect.151 It is vital that the foreign actor is in a 
position to know that his acts are criminalized, he remarks, otherwise the 
foreign law will hit him like a deus ex machina. Did the actor not conceive, 
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Oehler reasons — and should he not have — that, for instance, his supplial 
of information concerned the official secrets of a foreign state, it should be 
impossible for that state to take action against him for treason. It is not the 
principle nullum crimen sine lege that compels this result, Oehler con
cludes, but rather the modern notion of a state governed by law, the notion 
that if the actor is to be punished, he must have been in a position to per
ceive that his act was prohibited by criminal law. No purpose of the crimi
nal law could otherwise justify the punishment.152 The principle of passive 
personality could further be justified only if the actor knew, or, at least, 
should have known, that the person against whom his acts (or omissions) 
were directed was of foreign origin.153

As regards the principle of (active) personality and the territoriality prin
ciple, however, the application of the law of the individual’s home state 
and the law of the state in which he resides does not come as a complete 
surprise to the actor since this is something which he must have taken into 
account.154 Although one may entertain doubt about whether, as Oehler 
seems to think, one jurisdictional principle (such as the principle of active 
personality) comes more naturally to the mind of the actor than others 
(such as the principle of passive personality) — what then makes it more 
natural? — the gist of Oehler’s reasoning remains true: An unlimited crimi
nal jurisdiction brings with it problems of legal security and of justice with 
regard to the individual.

This is certainly also one of the reasons why the Restatement (2d) of 
Foreign Relations Law did not accept the passive personality principle as a 
basis for jurisdiction.155 Seemingly on similar grounds, Article 7 concerning 
the protective principle in the Harvard Draft Convention received the fol
lowing formulation:

“A state has jurisdiction with respect to any crime committed outside its 
territory by an alien against the security, territorial integrity or political in
dependence of that State, provided that the act or omission which consti
tutes the crime was not committed in exercise of a liberty guaranteed the 
alien by the law of the place where it was committed.”156

The limitation here inserted, that respect shall be paid to liberties guaran
teed by the lex loci, is the result of a compromise commented upon as fol
lows: ‘‘To require that the act or omission be denounced as an offense by 
the lex loci would obviously defeat the legitimate purpose of protective jur
isdiction. To permit the act or omission to be prosecuted and punished, 
notwithstanding the guarantee of the lex loci, would victimize the individ
ual for something for which the State where the act was done should be re
sponsible if responsibility is to be imposed.”157 In order to ensure that the 
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individual should not be victimized, that he should not suffer, but that jur
isdiction should be based on a conception of justice and fairness, the prin
ciple of non bis in idem was incorporated into Article 13 and Article 14 and 
given the following wording:

“In exercising jurisdiction under this Convention, no State shall prosecute 
or punish an alien for an act or omission which was required of that alien 
by the law of the place where the alien was at the time of the act or omis
sion.”158

Continuously recurring in the jurisdictional debate are, in this context, the 
principles expressed in Articles 13 and 14: the principle of non bis in idem and 
the principle of the identical norm (“das Prinzip der identischen Norm”), 
the latter being a variation of the maxim nullum crimen, nulla poena sine 
praevia legepoenali. These are principles on which, no doubt, the criminal 
laws of the majority of states are founded. Whether they have the character 
of international law principles, is a question still under dispute.159 That the 
principles have to some extent been embodied in the United Nations’ and 
European declarations and conventions on human rights,160 is evident, but 
it is hardly conclusive of the content of international law with respect to 
criminal jurisdiction. But we shall not pause at this moment for the sake of 
finding the correct answer. In this context, it was essenstial only to estab
lish the fact that justice for the individual constitutes one of the circum
stances motivating jurisdictional restrictions. That this is so, the foregoing 
exposition was meant to demonstrate.161

4.4. Circumstances speaking for an unlimited or an extensive criminal jur
isdiction

The picture is not complete if the circumstances speaking against restric
tions on criminal jurisdiction — or at least for as few restrictions as poss
ible — are not mentioned, that is, the forces that struggle in the opposite 
direction. There is, of course, the interest of the state in having the criminal 
prosecuted and punished, the interest in protecting the state — its integrity, 
security and independence — and its nationals, and the interest of main
taining order within its territory; in other words, all the interests which the 
state exercising jurisdiction may have in extending its jurisdiction. The par
ties involved are thus at least three: The state exercising jurisdiction, the 
state affected by the jurisdiction exercised, and the individual effected by 
the jurisdiction exercised. (A possible fourth party is the victim of the 
criminal act or omission). Any restriction imposed by international law 
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upon criminal law jurisdiction obviously operates in two directions: it pro
tects those states which exercise a moderate criminal jurisdiction and the 
individual, on the one hand, but it restricts the freedom of those states 
which endeavour to extend their jurisdictional sphere.

4.5. The relevance of these circumstances in the field of international anti
trust law

That the circumstances constituting the rationale for jurisdictional restric
tions and the circumstance speaking against such restrictions, as outlined 
above, are relevant also in the field of international antitrust law can, of 
course, not be doubted. It is rather a significant feature of all Conflict of 
Law cases that the jurisdiction exercised by one state more or less affects 
other states as well as the individuals. The difference in this respect be
tween civil law jurisdiction and criminal jurisdiction is one of degree only. 
So far as civil law jurisdiction is concerned, the circumstances are less pro
nounced. But what is the situation in the international antitrust law? The 
different criminal laws of the states in the world community today have 
many common features. Criminalized are by and large the same acts. The 
states have a common interest in prosecuting and punishing crimes that are 
generally defined as such. The principle of universality is one manifestation 
of that fact. International cooperation through international organiz
ations, in the form of extradition^ and otherwise is, furthermore, a matter 
of routine. The more the different criminal laws are harmonized, the more 
cooperation can be expected and the less accentuated will the problems of 
state sovereignty and individual justice be. The interests of all states can be 
united against a common enemy, the criminal, without endangering his 
right to fairness and justice. The problem in international criminal law, as 
Brewster (287) puts it, is who should punish, and not whether the conduct 
shall be punished at all.

Excepted from this reasoning (which lies in the nature of things) are acts 
generally covered by the protective principle, acts against state security, in
tegrity, independence, etc. With respect to such acts, one cannot expect 
cooperation — not, at least, to the same extent. Here the states do not 
stand on common ground. By definition, there is no crime that is common 
to two states. Here the home state of the actor has a far greater interest in 
protecting its national. Solidarity will surely remain a rare commodity. The 
interests of the state exercising jurisdiction, on the one side, and the state 
and the individual affected by that exercise, on the other, are still sharply 
opposed. The circumstances constituting the rationale for jurisdictional re
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strictions (that of state sovereignty and of individual justice) are particu
larly pronounced.

The incidence of international antitrust law in this regard is similar. The 
antitrust laws of the many states around the world differ widely from one 
another. It is not only that the attitude towards anticompetitive practices 
varies from the very strict to total slackness, but also that among the cartel- 
hostile states there is no common standard. Although the states having a 
developed antitrust legislation are growing in number, this type of law is 
still very much a phenomena of the Western world.162 But even among the 
Western countries the parochial nature of the antitrust laws is significant. 
This lies foremostly in the fact that this type of legislation is not seldom one 
of the main — if not the main — instruments for the designing of an econ
omic policy, and sometimes even more than so: the overall policy. In con
sequence, antitrust laws are principally self-centred; they are there to pro
tect the market of the enacting state — whether the market of foreign state 
is affected is only exceptionally of pertinence. Each state protects its own 
economic policies and interests.163 And although these policies and interests 
in some cases coalesce, they more often seem to clash: what is good for one 
country is bad for another.

Against this background, international cooperation is slow to flourish. 
Self-interest and self-protection overshadow the notion of solidarity.164 
There is basically no common ground, no common enemy. The circum
stances constituting the rationale for jurisdictional restrictions in inter
national criminal law — the fact that state sovereignty is affected, that in
dividual justice is in danger — have consequently a specific relevance in in
ternational antitrust law: for the protection of state sovereignty and for 
safeguarding of fairness and justice for the individual, jurisdictional re
strictions seem at first sight at least as necessary in international antitrust 
law as in international criminal law. When exclusively regarding the cir
cumstance of state sovereignty, it seems that the wide differences in laws, 
the diverging objects, the clashes of interests and the absence of solidarity 
would necessitate even stricter jurisdictional principles than those govern
ing international criminal law.165

But then, of course, a conclusion as to the necessity of jurisdictional re
strictions in international antitrust law as compared to international crimi
nal law, cannot be reached without examining the character of the antitrust 
laws, i.e., whether they should be characterized as penal or non-penal. If 
justice is graded, it would seem that the amount of injustice done to an in
dividual is greater when he is stricken by antitrust laws carrying criminal 
penalties than when stricken by antitrust laws carrying adminstrative or 
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civil remedies. Indirectly, the degree of sovereignty affected may also be 
contingent upon the character of the antitrust laws: the more severe the 
remedy, the readier are the companies in the affected state to comply with 
the foreign law.

4.6. The character of the antitrust laws

The analysis of the American foreign commerce case law in the first section 
of this study has shown that at those rare moments when the U.S. courts 
have discussed the character of the U.S. antitrust laws, they have ap
proached the question strictly from a municipal law angle.166 The analysis 
has also shown that the courts have not considered the question material 
for the purpose of subject matter jurisdiction; the jurisdictional rule in
voked has been formulated independently of the character of the substan
tive provisions applied. (This is also true of the case law relating to the se
curities’ trade). That the U.S. antitrust laws hold — from a municipal law 
viewpoint — a wide spectrum of remedies, criminal (fines and imprison
ment), administrative or regulatory (dissolution, divorcement, consent de
cree, etc.) as well as civil (damages), is apparently of no consequence so far 
as the jurisdictional scope of these laws is concerned.167 There has, further
more, been little reason to characterize the particular suit from the stand
point of the court.

From a municipal law point of view, the character of the suit has gener
ally been contingent upon the type of remedy sought: when the government 
seeks imprisonment or fines, it prosecutes, and the action is criminal. 
When an individual enterprise seeks damages, the action is civil. But even 
the single remedy sought may be difficult to characterize, these clear cases 
excepted. An attempt is made by Zwarensteyn, who reaches the following 
result:168

A criminal remedy is such that is available only for the government and 
that aims at punishment of the offender. As examples he mentions impris
onment, fine, civil money penalty and forfeiture. A regulatory (adminis
trative) remedy is one that is available only to the Government, the primary 
purpose of which, however, is not to punish the offender but to correct or 
regulate a situation. Examples are: dissolution, divestiture, divorcement, 
consent judgments, decrees and orders and cease-and-desist orders. A civil 
remedy, finally, is one that is available to private parties as well as to the 
Government, for example, damages and injunctions.

At the same time, Zwarensteyn recognizes that the characterization is ar
bitrary. First, a sharp distinction cannot be made, and secondly, some of 
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the remedies characterized as civil (e.g., injunctions) may just as well be 
characterized as regulatory; just as some of the criminal remedies (e.g., 
civil penalty) very well may be characterized as civil.169 It is not even cer
tain, one may add, that the remedies should be divided into three classes; 
why not simply two (criminal and civil)? Or why not settle for a single 
class? It is, of course, all a question of which criteria are chosen for the 
characterization. Zwarensteyn regards the following two as decisive: 1) to 
whom the remedy is available, the private litigants or the Government; 2) 
whether the remedy aims at punishment, or not. (On the other hand, if a 
remedy is available to a private party, this fact apparently suffices to make 
it a civil remedy; Zwarensteyn does not seek to establish whether it aims at 
punishment or not).

Zwarensteyn does not, however, propose criteria for the determination 
of what is punishment and what is not. From this tripartite system of rem
edies, Zwarensteyn draws conclusions: “[A] ny a priori attempt to classify 
the American antitrust laws within one of the existing categories (such as 
private law, public law, criminal law, administrative law, market regulat
ory law) is doomed to fail, because the law contains elements of all of 
these.”170 And further: “[T] he antitrust laws should be viewed as a separ
ate area of the law, to which the existing principles of international law 
cannot be applied.”171

Rehbinder draws similar conclusions with respect to the antitrust laws in 
general, and the German antitrust law in particular: The Gesetz gegen 
Wettbewerbsbeschränkungen is a combination of criminal, administrative 
and civil law.172

Zwarensteyn and Rehbinder represent the general trend in the modern 
doctrine of international antitrust law against characterizing the antitrust 
Iqws as exclusively criminal law or exclusively administrative law (that 
these laws are exclusively civil in character cannot seriously be 
suggested).173 From a municipal law standpoint, this view is, no doubt, cor
rect: Most antitrust law systems in the world today — partly modelled after 
the U.S. system — contain criminal, administrative as well as civil elements 
much in accordance with the scheme presented by Zwarensteyn.174 There 
are criminal elements inasmuch as the systems carry the classical criminal 
penalties, imprisonment and fine; there are administrative elements in that 
the antitrust authorities may take measures to directly correct or regulate 
certain practices; and there are, finally, civil elements in that private parties 
may take action, usually by seeking damages.

With this pattern of law, there would not be much room for the jurisdic
tional principles governing international criminal law. The application of 
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these principles would have to be confined to the provisions characterized 
as criminal, or, as Zwarensteyn suggests, new principles of international 
law would have to be developed since this peculiar body of antitrust law 
does not fall under the existing principles of international law.175 But the 
question whether the jurisdictional principles governing international 
criminal law apply to this area of law cannot be approached from a munici
pal law standpoint. Such questions concern international law and their sol
ution must be founded on international law prerequisites. In the words of 
Jennings: “The question ... is not whether the matter is properly called 
criminal in the municipal law, but whether it is penal for the purposes of in
ternational law; and this is a question not merely of procedure but of sub
stance.”176

The controlling criteria again must be the cricumstances constituting the 
rationale for jurisdictional restrictions in the field of international criminal 
law, that is, the need to protect state sovereignty and to safeguard individ
ual justice. As regards the aspect of state sovereignty, we have already 
reached the conclusion that the antitrust laws, probably more than the 
criminal laws, affect sovereignty, if they are allowed unlimited reach. 
Thus, as regards this aspect, there seems to be no ground for deviation 
from the established jurisdictional principles. This is apparently acknowl
edged by Schwartz when he submits:

“Vom Standpunkt der Völkerrechts kann es keinen Unterschied machen, 
ob das vom Gesetz geforderte Verhalten durch zivilrechtliche, strafrecht
liche oder verwaltungsrechtliche Sanktionen oder durch ihre Kumulierung 
herbeigeführt werden soll. Es kann für die völkerrechtlichen Grenzen der 
Jurisdiktion nicht auf die unterschiedlichen rechtstechnischen Mittel und 
die Art des Verfahrens ankommen.”177

Krumbein is, in principle, of the same opinion. Proceeding from the stan- 
point of international law, he finds himself unable to distinguish adminis
trative law from criminal law so far as the jurisdictional issues are con
cerned. The administrative law, he remarks, is in all its expressions a mass
ive manifestation of state power.178 The civil remedies in the antitrust laws 
are mere reflections of the administrative (criminal) provisions; they are 
there to further the essentially market-regulatory purposes of the antitrust 
laws.179 In accord is Hermanns, who refers to the fact, inter alia, that no 
distinction is made in the international law doctrine between criminal and 
administrative laws in this respect.180

Much more difficult is the characterization from the viewpoint of indi
vidual justice. To be inquired is whether the intraterritorial exercise of jur
isdiction in antitrust matters may cause any hardships for the individual in 
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terms of injustice or unfairness, in other words, whether the individual 
may be “victimized” by reason of the jurisdictional extension (as he is 
under unlimited criminal jurisdiction), caught between contradicting laws 
and subject to laws of which he was not in a position to acquire knowledge. 
With respect to the classical criminal penalties in the antitrust laws — im
prisonment and fine — no differentiation can possibly be made.181 Here the 
jurisdictional principles governing international criminal law should apply 
without qualification. Against this one cannot argue that in the field of 
antitrust law the actor is by legal construction an economic unit, an enter
prise, not comparable to the “victimized” private person. There simply 
seems to be no reasonable ground for distinguishing one from the other, 
unless, of course, one believes that it is easier in principle for an enterprise 
to pay a fine or to know the laws which affect it (which is nothing more 
than extra-legal reasoning).182 What has been said so far is also true of for
feitures and confiscations.183

Moreover, from the point of view of international law, there is no ground 
for distinguishing the quasi-penal sanctions, such as civil money penalties, 
administrative fines and the like, from the classical criminal fine.184 More 
problematic are the regulatory or corrective measures, such as divestitures, 
dissolutions, divorcements, cease and desist orders, injunctions and con
sent decrees. Hermanns is merely begging the question when he states: 
“Eine Feststellung wird man unbedenklich treffen dürfen: Verwaltungs
massnahmen ohne Strafcharacter greifen weniger schwerwiegend in die 
Rechte des oder der Betroffenen ein als strafrechtliche Sanktionen.”185 The 
issue is exactly, when is a “Verwaltungsmassnahme ohne Strafcharacter”? 
Even if Hermanns is alluding to the classical criminal penalties — impris
onment and fine — there is still a puzzle: Why is the regulatory measure 
less of an interference than the criminal sanctions? Seen from the stand
point of the individual enterprise, a divestiture, an injunction or a cease and 
desist order may be just as “victimizing” as any penalty of a fine. An ag
gravating factor is that the regulatory measures have a particularly strong 
effect upon the sovereignty of the state in which the addressees of such 
measures are seated. These two circumstances in combination make the 
jurisdictional principles governing the international criminal law equally 
applicable to antitrust laws of a “regulatory” character.186

There is, finally, the question of “civil” proceedings, e.g., when a pri
vate party seeks damages for an antitrust violation; is there any cause for 
jurisdictional restrictions? Section 4 of the Clayton Act gives any person 
injured in his business or property by reason of anything forbidden in the 
antitrust laws a right to recover, inter alia, threefold the damages by him 
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sustained,187 usually termed “treble damages”. Though it is true that the 
Supreme Court of the United States, in one much-cited early case, con
sidered this provision to be remedial rather than penal,188 it obviously has a 
“punitive” character. The treble damages are in essence punitive damages, 
of which the following is said: “Unlike compensatory or actual damages, 
punitive or exemplary damages are based upon an entirely different public 
policy consideration — that of punishing the defendant or of setting an 
example for similar wrongdoers”.189 Here, Prosser finds, “the ideas under
lying the criminal law have invaded the field of torts.”190 The thought of a 
criminal fine is close at hand. As regards the amount of damages awarded, 
it is clear that they may — and usually do — by far exceed any criminal 
fine.191 The question has, quite naturally, emphatically been put in the 
American literature of the law of torts and administrative law, whether or 
not the proceedings involving punitive damages, civil money penalties, 
etc., should be surrounded by the same constitutional safeguards as the 
criminal proceedings.192 The distinction between criminal penalties and 
civil penalties (or punishment and civil remedy) is blurred. The term quasi
criminal sanctions has therefore been coined. Punishment, as defined by 
H.L.A. Hart and H. Packer, is the imposition of burdens, for purposes of 
retribution or deterrence, upon people who have violated legal norms,193 a 
definition which no doubt covers treble damages.

Hence, the provision regarding treble damages most certainly has a puni
tive character, if seen from the point of view of the individual. In addition, 
the remedy of treble damages is a vital instrument for the enforcement of 
the U.S. antitrust policies. In this sense Krumbein is right when he regards 
the “civil” remedies as mere adjuncts to the government enforcement.194 
For the purposes of international law a distinction between treble damages 
and a criminal fine is not warranted.195

The result reached would probably be different if all that could awarded 
were compensatory damages. Although in the historical perspective crimes 
and torts are intimately linked as legal concepts, torts are treated differ
ently in the field of Conflict of Laws. “Bilateral” choice of law rules have 
been developed196 in contrast to the unilateral rules in international crimi
nal law, and the law of torts has not been included in the jurisdictional dis
cussion on the reach of criminal law in the international law literature.197 
On the ground that torts follow different jurisdictional principles, it has 
been suggested that the jurisdictional principles of international law appli
cable to antitrust law should vary according to the proceedings instituted in 
the particular case.198 Adhering to this method, Akehurst, for instance, 
separates the case where the plaintiff seeks damages in a tort action for 
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losses caused by anticompetitive practices from other types of proceedings, 
and with respect to tort actions, he claims, “there are normally no limits to 
the extraterritorial reach of the forum’s antitrust law”.199 Yet, immediately 
thereafter Akehurst acknowledges such a limit — in cases where the appli
cation of the antitrust law of the forum would thwart the economic policy 
of the state in which the events occured. Thus, even with respect to the law 
of torts there ought to be some jurisdictional restrictions. The matter is not 
wholly left to the discretion of the states.200 Whether the question of liab
ility for tort as a matter of international law should be subject to lex loci 
delicti, as F.A. Mann has proposed,201 to the lex domicilii of the tort
feasor, or a combination of these, or to the law of the state with which the 
tort has the closest connection, is a matter of some controversy, but need 
not detain us here. (Mann stated in 1964 that the majority of states have 
adopted the principle that lex loci delicti should govern).

There is an anomaly, however. The courts in the different states do not, 
as far as can be ascertained, apply the antitrust laws of other states, even in 
civil proceedings. There are only two possibilities: either the court applies 
lex fori or else it finds it inapplicable and yields jurisdiction.202 Even here, 
consequently, the antitrust laws are governed by unilateral conflict of law 
rules. Hence, whatever the character of the proceedings, there is always a 
unilateral rule of conflict of laws that determines the reach of the antitrust 
laws. This fact is well substantiated by the case law analyzed in the preced
ing sections.

Nevertheless, it is possible that the jurisdictional principles of inter
national law governing international antitrust law in civil proceedings 
differ from those applicable otherwise. That the courts of the United States 
— or other courts — have not taken this possibility into consideration, is 
not a conclusive argument contra: By establishing the jurisdictional rule 
operative in a few municipal legal systems, which we know does not vary 
with the form of the proceedings — at least as regards American law — one 
cannot make inferences as to international law restrictions.203

In conclusion: The character of the antitrust laws is such that they ought 
to be covered by the rationale underlying the jurisdictional principles of 
international law governing international criminal law, with one possible 
exception: civil proceedings by a private party for the recovery of com
pensatory damages (or similar proceedings involving remedies that do not 
have the character of punishment, or the character of an injunction).

This conclusion rests on international law criteria. It is based on the be
lief that the rationale for limiting the reach of criminal laws applies also to 
antitrust laws. While it is willingly conceded that the result reached is not 
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perfectly patent, nobody, it seems, has yet presented a good argument for 
not giving the antitrust laws such a character.

4.7 The exclusiveness of the jurisdictional principles governing inter
national criminal law

The foregoing analysis was intended to demonstrate that the circumstances 
constituting the rationale for jurisdictional restrictions in the field of inter
national criminal law also exist within the ambit of international antitrust 
law. In other words, the reasons for limiting state jurisdiction in both areas 
of law are identical. Whether one prefers to view the antitrust law as crimi
nal-, regulatory- or civil law, the character of the law in an international 
law perspective is such as to motivate jurisdictional restrictions on identical 
grounds. To what extent the circumstances mentioned — protection of 
state sovereignty and individual justice — necessitates jurisdictional restric
tions in international antitrust law, however, is not entirely clear. All that 
can be said is that the great diversity of antitrust laws and policies, and 
their self-centred character, seem to provide even more justification for 
jurisdictional restrictions here than in international criminal law.

However, we have not yet answered the question whether the jurisdic
tional principles themselves are applicable in international antitrust law. 
Considering that they are princples of international law, developed 
through international practice, and considering further that there are at 
least as strong reasons for jurisdictional restrictions in international anti
trust law as in international criminal law, what else could render them in
applicable?

Rehbinder, Homburger, Jenny, Haymann, among others, regard the 
jurisdictional principles governing international criminal law to be appli
cable, but not exclusively. They can therefore be deviated from. Other 
principles may be controlling. If the municipal jurisdictional rule does not 
conform to the former principles it nevertheless may be compatible with 
the latter. Since Rehbinder seems to be setting the tone, a closer look at his 
reasoning is in order.

The legality of the municipal jurisdictional rule under international law, 
says Rehbinder, depends not on whether the rule is permitted but on 
whether it is prohibited.204 The jurisdictional principles governing inter
national criminal law do not constitute such a prohibition, whether the mu
nicipal rule conforms to these principles, or not.205 Rehbinder obviously 
does not perceive the criminal law jurisdictional principles as a closed sys
tem (the principle of territoriality as the general rule and the other prin
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ciples as exceptions to this) but rather as exemplifying — in no way exhaus
tive — guidelines as to how genuine the link must be between the state exer
cising jurisdiction and the subject matter at issue in order not to constitute 
an abuse of rights. The abuse of rights theory is the only standard by which 
jurisdictional rules may be measured.

This conception of the international law of jurisdiction, Rehbinder 
claims, is supported by the Lotus case.206 But surely it cannot be. Rehbin- 
der here misreads the Lotus case. True, with respect to jurisdiction in gen
eral (intraterritorially exercised but with extraterritorial effects) the Court’s 
opinion is clear: there is no general prohibition; state jurisdiction is limited- 
only in certain cases by prohibitive rules, in other cases the state remains 
free to adopt the principles which it regards as most suitable.207 This is all in 
line with Rehbinder’s conception of the limits of jurisdiction. Still, it must 
be asked whether criminal jurisdiction is governed by a different principle. 
The question was asked by the Court, but, nota bene, it was left unan
swered, for, as it said: “[T]he Court feels obliged in the first place to recall 
that its examination is strictly confined to the specific situation in the pre
sent case”.208 Whether criminal jurisdiction is governed by a general pro
hibition with a few exceptions, or, on the contrary, a general freedom with 
a few prohibitions in specific cases, the Court did not decide.

Rehbinder is correct insofar as he states that the Court inquired not 
about permissions in international law, but about prohibitions. If the juris
diction exercised by Turkey were to be deemed a violation of international 
law, the existence of a prohibition would have to be demonstrated, and 
would be so whichever of the two systems described were adopted.209 But he is 
incorrect when he claims that the Court rejected either of the two systems.

What the Court really said was the following, //"there is a general pro
hibition against exercising jurisdiction intraterritorially over foreign acts, 
as the first system suggests, it certainly does not cover the situation in 
question; since here Turkey had exercised jurisdiction over an act which 
should be regarded as committed within its own territory.210 This is surely 
not a statement as to the validity of either of the two systems. It is quite 
another thing that the Court did not consider the territoriality of criminal 
law to be an absolute principle of international law. The system that in
cludes a general prohibition does not postulate absoluteness; it allows ex
ceptions.

Rehbinder, therefore, can extract no support for his view from the Lotus 
case.211 While an adoption of either of the two systems was neither vital nor 
necessary for the purposes of the case, it was, no doubt crucial to the pur
poses of international criminal law in general. If one adopts the system 
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including a general prohibition from which certain exceptions are made, 
one conceives the international criminal law as a closed system. By adopt
ing the system of general freedom, as does Rehbinder, the jurisdictional 
principles governing international criminal law are reduced to permissive 
principles, or rather guidelines, which include no prohibitive elements as 
such. No wonder then that Rehbinder resorts to the theory of abuse of 
rights, an alleged “general principle of law”, for once we remove the pro
hibitive veil from the principle of territoriality, no prohibitive rule of inter
national custom is likely to either exist or arise. In other words, with the 
system, of a general prohibition in international criminal law, everything 
not permitted is prohibited; with a system of general freedom, everything 
not prohibited (and nothing seems to be) is permitted. With the former 
system exceptions have been developed, and many more may be, by inter
national custom. If a municipal jurisdictional rule is not covered by any of 
these exceptions, the general prohibibion applies. With the latter system, 
the jurisdictional principles developed by custom would be of little conse
quence. Admittedly, they would gurarantee legality if conformed with, but 
they would have nothing to convey as to the legality of other jurisdictional 
bases. The question may, indeed, be properly asked whether the principles, 
in this perspective, have any function at all in the field of international 
criminal law. Without the general prohibition, as defined in the principle 
of territoriality, the whole system of jurisdictional principles is thrown 
overboard, and is superseded by the abuse of rights theory as an ultimate 
standard, as Sandrock, for instance, concludes.212

The crucial issue, in determining whether the jurisdictional principles 
governing international criminal law have an exclusive character or not, is 
really how the international practice, upon which they are supposed to rest, 
is to be understood. If it is true that in all systems of law the principle of the 
territorial character of criminal law is fundamental,213 does the adoption of 
this principle in the municipal systems imply the establishment of a general 
prohibition against the intraterritorial exercise of jurisdiction with extra
territorial effects, except as otherwise permitted? In other words, can the 
fact that all states principally base their criminal jurisdiction on territorial 
grounds be restated in the negative form, i.e., that jurisdiction on other 
grounds is prohibited?214 If all states — or at least most states — had lim
ited their jurisdiction to territory, it might have been possible to claim that 
this basis of jurisdiction was exclusive. Since nearly all states do exercise 
jurisdiction on other grounds, it calls for demonstration that the states in 
fact regard those other grounds as exceptions to the general prohibition 
and not as independent bases for jurisdiction.
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It must seriously be doubted whether such a demonstration can ever be 
satisfactorily given.215 The decisive question instead becomes the following. 
If the jurisdictional principles governing international criminal law merely 
constitute independent permissible grounds for the exercise of criminal 
jurisdiction developed through state practice, do they implicitly carry a 
prohibition of the exercise of jurisdiction on other grounds? To what ex
tent is the state practice binding? Do states limit their exercise of criminal 
jurisdiction because they believe that they are obliged to do so under inter
national law, or on some other ground? Emerging here is clearly a question 
of international custom, requiring some elaboration.

5. The binding character of the 
jurisdictional principles governing 
international criminal law

That rules and principles of international law may grow out of inter
national custom is indisputable; the customary behaviour of states (i.e., 
their representatives, organs, etc.) may become customary law, binding on 
the states. The traditional view, shared by most publicists, is that custom
ary law is the product of the existence and interaction of two circum
stances; 1) a general concordant and continues practice of states mani
fested over a longer period of time — usus — the objective or quantitative 
element; and 2) a recognition or conviction of a certain practice as obli
gatory, required by, or consistent with, prevailing international law — 
opinio juris sive necessitatis, the subjective or qualitative element.216 The 
fact that the states generally act — or omit to act — in a certain way is, in 
itself, not sufficient. In addition, the state must be aware of — recognize, 
be convinced — that what it is doing is an act qualified as legal by a rule of 
international law, whether permissive, prohibitive or obligatory. State 
practice without an accompanying opinio juris is not customary inter
national law, but, at the most, acts of courtesy or comity; opinio juris is an 
ingredient sine qua non.

A minority of writers is contra. Keisen, for instance, does not acknowl
edge the significance of the opinio juris. For him, this element has the 
character of a fiction, whose function is primarily to disquise that court de
cisions as to the existence of customary law include an element of law
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creation.217 Guggenheim regards the element of opinio juris as superfluous: 
courts and other organs of international law never inquire into or require 
proof of its existence.218 Ross is not prepared to disregard the necessity of 
an opinio juris, but ascribes to it a limited significance: proof of it will sel
dom be required; as a rule, the subjective background of a custom will be 
sufficiently reflected in the objective situation.219

The requirement of an opinio juris has also been criticized as illogical. 
How is it possible that the opinio juris is a prerequisite for the occurence of 
changes in customary law, when the requisite itself involves a recognition 
or conviction of already existing law?220 The escape route out of this circle 
proposed by Cheng,221 that during the process of formation the states acted 
in error — i.e., misunderstood the legal situation (communis error facit 
jus) — has not generally been availed of. Nor has the proposition that the 
opinio juris relates to the recognition not of positive international law, but 
of extra-legal norms.222 Thirlway carefully suggests that “the requirement 
of opinio juris is equivalent merely to the need for the practice in question 
to have been accompanied by either a sense of conforming with the law, or 
the view that the practice was potentially law, as suited to the needs of the 
international community, and not a mere matter of convenience or cour
tesy ... Only if the view that the custom should be law has the effect of 
making it law... can subsequent practice be coupled with the correct view 
that the custom is law... The psychological element would thus also in
clude the view that if the practice in question was not required by the law, it 
was in the process of becoming so.”223

Whatever may be the solution of the dilemma, it seems impossible to 
reach it from the viewpoint of strict positivism, since obviously at some 
point before the custom becomes law it carries an element of restraint; at 
least the state representatives believe it to be binding, rightly or wrongly. 
Whether the binding character of custom is due to mutual expectations, to 
international pressure, to uncertainty as to whether if and when custom has 
developed into law, to the interest of a state in establishing law, or some 
other factor224 — in combination or independently; varying from state to 
state and from time to time — cannot be ascertained, and perhaps need not 
be. It is essential only that the states, in fact, consider it binding; a fact that 
may be — if need be — proved by circumstantial evidence, as subjective 
factors usually are.

The traditional concept of custom in international law has recently been 
challenged by D'Amato.225 The inconsistency and vagueness of the tra
ditional concept, D’Amato argues, call for a reformulation of both the 
subjective (qualitative) and the objective (quantitative) elements. The 
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essence of the former should, he claims, lie in the promulgative articulation 
preceding or accompanying the act constituting the quantitative element of 
custom. “The articulation of a rule of international law — whether it be a 
new rule or a departure from and modification of an existing rule — in 
advance of or concurrently with a positive act (or omission) of a state gives 
a state notice that its action or decision will have legal implications.”226 By 
the articulation — whether provided by the state organs or representatives, 
by writers on international law, by international organizations, by courts 
or otherwise — notice will be given that what the state is doing it does by 
virtue of international law.227

The constituents of the second (quantitative) element are, according to 
D’Amato, state acts, abstentions ad commitments to act. Not defined as 
acts in this sense are state claims and unilateral declarations. Claims (and 
probably unilateral declarations) may articulate a legal norm, but cannot 
constitute the material component of custom. As to the number of acts 
required, there is no certain rule; one instance may suffice. In the end, the 
question whether there is customary law or not is, as regards both the 
qualitative and quantitative element, a matter of relative persuasion — the 
persuasiveness of the arguments advanced for either view.228

It would be an overstatement to say that D’Amato here abandons the 
traditional concept of custom; “refines” would be a more accurate de
scription. This is particularly true of his theories respecting the subjective 
element of custom, for which he also — quite understandably — has been 
less criticized. After all, the difference between having to prove the exist
ence of an opinio juris via circumstantial evidence, on the one side, and 
merely having to prove the facts which constitute that circumstantial 
evidence, on the other, seems to have no practical significance.

The major criticism directed against D’Amato relates to his definition of 
the state acts which constitute the objective element,229 and especially his 
denial of claims and unilateral declarations the status of state acts. In this 
criticism one can only acquiesce. The definition of a state act is certainly 
too narrow. There seems to be no logical reason for denying the claims or 
the unilateral declaration the status of state acts. When, for instance, state 
A sends troops to some distant and isolated islands claimed by A to be un
der the territorial sovereignty of A and by state B to be under the territorial 
sovereignty of B, at what point in time do the “acts” (in the broad sense) 
by B become state acts as defined by D’Amato? When B launches protests 
through diplomatic channels? When it protests in international organizat
ions and claims its territorial sovereignty over the islands? When it threat
ens to use force if A does not withdraw its troups? When it (unilaterally)
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declares that the territorial waters surrounding the island constitute a war 
zone? When it dispatches troups to the distant islands with the expressed 
object of expelling the troups of state A from the islands? When its troups 
have reached their destination, but the war is still “verbal”? When the 
physical war begins, as a few servicemen are killed? When thousands of 
servicemen are killed on both sides, or when a regular war breaks out be
tween state A and state B?

Certainly, the first claims and unilateral declarations would not qualify 
as state acts in D’Amato’s terminology. But would the subsequent acts? 
What exactly is D’Amato’s criterion for a state act? The little information 
that he supplies seems to lie in the following lines: “[A] state has not done 
anything when it makes a claim; until it takes enforcement action, the 
claim has little value as a prediction of what the state will actually do.”230 
But is there really in international law a generally accepted definition of 
“enforcement action” and, if so, does that exclude claims and protests? 
And further, when has an “enforcement action”, in D’Amato’s terms, 
“value as a prediction of what the state will actually do” next? Has the 
killing of one enemy soldier sufficient “value” as a prediction that the state 
will continue its activities until it has succeeded in its efforts?231 Moreover, 
what if state B does not succeed in its efforts, in spite of an intense 
struggle? D’Amato’s answer apparently lies in the following: “When state 
A does something that affects state B, and state B allows state A to do it, 
then B’s non-interference is just as significant for the formation of custom 
as A’s act. For if B had successfully interfered, A would have been unable 
to complete the act, and thus the quantitative element would not have been 
perfected.”232 Unsuccessful interference, in other words, would perfect the 
quantitative element.

D’Amato’s theories invite far more comments and it is tempting to 
proceed. Yet, the time and space here do not allow of it.233 Suffice it to con
clude that his conception of what constitutes a state act is far too narrow 
and, what is also important, not very well-founded. This is not to suggest 
that all claims shall be considered as state acts; but that some claims 
emanating from the state (its officials, organs, representatives, etc.) doubt
lessly must be, insofar as they are considered representative of the state (a 
suggestion which, of course, also is slightly vague).234

D’Amato’s unwillingness to accept claims as expressions of state acts, 
seems to be rooted in a failure or unwillingness to recognize that claims 
may hold elements of both objectivity and subjectivity. In his correspond
ing endeavour to keep the concept of articultion apart from the objective 
(quantitative) element, D’Amato apparently thinks it necessary to classify 
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claims as one or the other, but not both. Better, then, to adhere to the 
teachings of Ross: the objective situation is a reflection of the subjective 
background.235

With this slight modification of the traditional concept we proceed 
further and ask whether the jurisdictional principles governing inter
national criminal law constitute customary law and, if so, in what way it is 
binding. When examining whether there is sufficient state practice to fulfil 
the requirements of the objective element of customary law, the question 
immediately arises whether municipal law qualifies as a state act. D’Amato 
would probably hold that the mere existence of law, without enforcement 
measures attached thereto, at least in the form of court proceedings, would 
not suffice. And, in Thirlway's view, the legislative act would presumably 
be a “mere assertion in abstracto of the existence of a legal right or legal 
rule”, and as such it could be “relied on as supplementary evidence” of 
state practice, but it would not be an act of state practice constituting the 
material element of custom.236 Berber takes apparently the same view when 
maintaining that municipal law (and court decisions)

“können zweifellos ein wichtiges Mittel zum Nachweis des Vorhandenseins 
von internationalem Gewohnheitsrechts sein, wenngleich sie auch als 
solche nur mit grosser Vorsicht zu verwenden sind, sie sind also u.U. 
wichtige Erkenntnismittel für das Dasein von Völkerrecht, es ist aber irrig, 
sie als Elemente der Entstehung von Völkerrecht, als ‘Präzedenzien, aus 
denen völkerrechtliches Gewohnheitsrecht entsteht’, darzustellen.

Die einzigen Akte, die konstitutiv für die Entstehung von internatio
nalem Gewohnheitsrecht sein können, sind vielmehr Akte der internatio
nalen Staatenpraxis, d.h. Akte von Staaten oder unter gewissen Voraus
setzungen von internationalen Organizationen, die unmittelbar auf die in
ternationalen Beziehungen Bezug haben und diese, nicht aber interne 
Staatliche Vorgänge, zu gestalten intendieren.”237

Thus, in order for municipal law to be considered as a state act it must directly 
relate to the international affairs of the state. But it must also be actually 
applied within the realm of international relations (“tatsächlich in zwischen
staatlichen Beziehungen angewandt”), Berber adds.238 The mere existence of 
municipal law conveys nothing as to state practice. With a different view, 
customary law would be difficult to distinguish from the “general principles 
of law recognized by civilized nations” referred to in Art. 38 (1) (c) in the 
International Court’s Statute.239 In this, Berber certainly has a point.

Yet the municipal jurisdictional rules of international criminal law do 
seem to “directly relate” to international affairs and they are applied; 
whether they are applied within the realm of international relations is not 
clear. In Berber’s opinion, municipal court practice is probably inadequate.
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But he does not offer a reason for believing so. That the court practice on 
the ground of municipal law does not, as such, constitute customary inter
national law is quite another matter; for this the requirements of the sub
jective element must be met.240

Berber’s view of what may constitute a state act seems somewhat rigid 
and categorical. Another — and probably the prevailing — view takes a 
more flexible approach. Brownlie, for instance, regards state legislation 
and national judicial decisions as one of the many material sources of cus
tom ,241 Akehurst refers to the fact that the International Law Com
mission and other bodies engaged in the codification of international law 
always regard municipal laws as “primary evidence” of state practice,242 
and considers the mere enactment of a law to be a form of state practice. 
And while, according to Gihl, municipal laws and court decisions are mere 
facts from an international law standpoint, it is precisely in the capacity of 
facts that they contribute to the development of international custom.243 
Then, of course, the weight of the law as evidence of a state act may vary 
according to the clarity of the law, the frequency of its application, its 
particular prerequisites, etc.,244 as is presumably the case with all other 
activities related to the state; whether a certain activity shall be qualified as 
a state act cannot be determined solely on the basis of the type of activity or 
the character of the actor — all the circumstances must be considered.

Let us assume, for the sake of the argument, in accordance with the lat
ter view, that municipal laws can be considered as state acts within the 
meaning of the objective element, that municipal jurisdictional rules of in
ternational criminal law thus constitute state acts and are evidence of inter
national custom. It may next be asked whether there is sufficient generali
ty, continuity, concordance, repetition, etc. An answer to this question re
quires, of course, a broad analysis of municipal criminal law, which cannot 
be undertaken here, and, as we shall see, need not be. In one of the most 
extensive analyses in this field of law, the Harvard Research on criminal 
jurisdiction, published in 1935, the following general conclusions were 
reached: “[The territorial principle] is everywhere regarded as of primary 
importance and of fundamental character. [The active personality prin
ciple] is universally accepted... [The protective principle] is claimed by 
most states... [The universality principle] is widely though by no means 
universally accepted... except for the offense of piracy.. ,”.245 As to the 
passive personality principle, the state practice was divided.246 Today, al
most fifty years after, the situation has probably not changed.247 The first 
four principles are generally accepted, the fifth, however, is still a subject 
of some controversy.248 Controversial is also, as has been noted,249 the pre
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cise understanding, especially as to the extent, of these principles. But as
suming, again, that there exists sufficient generality continuity, concord
ance, repetition, etc., to meet the requirements of the objective element, 
what about the subjective side? How shall the opinio juris be interpreted? 
In what way are the jurisdictional principles binding? This seems to be the 
crucial question.

Returning to the Harvard Research for a moment, the Draft Conven
tion, according to its authors, “recognizes that States may exercise, if they 
choose, all the penal jurisdiction which its provisions approve”, but it 
“excludes the exercise of any penal jurisdiction which might conceivably be 
asserted outside the limits defined”.250 Whether this is a statement of lex 
lata or de lege ferenda is not entirely clear. The following excerpt from the 
comment on Article 2 seems to indicate the former: “The present Conven
tion contains a comprehensive statement of the competence of States to 
prosecute and punish for crime.”251 The fact that a convention is required, 
seems, on the other hand, to point to the latter. But the matter is not 
elaborated upon. The problem is, does a state, by limiting its criminal juris
diction, do so because it “feels” obliged to do so with regard to inter
national law, or because it considers an extension to be impracticable, or 
because it is uninterested in extending its criminal jurisdiction further, or 
for other reasons. Only in the first situation could we speak of an opinio 
juris sive necessitatis. In other words, how shall we interpret the abstention 
of a state to extend its jurisdiction? (The argument that the principle of 
territoriality is an established principle of customary law, is defeated by the 
sole fact that the states do extend their intraterritorial jurisdiction beyond 
the territory).252

Once again the Lotus case is instructive. There the French Government, 
as a third argument, alleged that a customary rule had developed according 
to which criminal proceedings regarding collision cases come exclusively 
within the jurisdiction of the State whose flag was flown. The Court re
plied:

“Even if the rarity of the judicial decision to be found among the reported 
cases were sufficient to prove in point of fact the circumstance alleged... it 
would merely show that States had often, in practice, abstained from 
instituting criminal proceedings, and not that they recognized themselves 
as being obliged to do so; for only if such abstention were based on their 
being consciuos of having a duty to abstain would it be possible to speak of 
an international custom.”253

But this the Court held, was not the situation in the case at hand.
Likewise, when in the North Sea Continental Shelf Cases, Denmark and 
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the Netherlands contended that the equidistance principle had become a 
rule of customary international law, the Court reasoned:

“Not only must the acts concerned (the numerous instances in which the 
equidistance principle had been applied) amount to settled practice, but 
they must also be such, or be carried out in such a way, as to be evidence of 
a belief that this practice is rendered obligatory by the existence of a rule 
requiring it. The need for such a belief, i.e., the existence of a subjective 
element, is implicit in the very notion of the opinio juris sive necessitatis. 
The States concerned must therefore feel that they are conforming to what 
amounts to a legal obligation. The frequency, or even the habitual charac
ter, of the acts is not itself enough.”254

With respect to the particular case, the Court found no evidence to show 
that the states applied the equidistance principle because they felt legally 
compelled to so or by virtue of a rule of customary law obliging them to do 
so.255 Under such circumstances, another method of delimitation, answer
ing to the requirements of justice and good faith (in accordance with equit
able principles), would be permissible under international law. In other 
words, the fact that the equidistance principle was applied, did not exclude 
other methods of delimitation.

The view expressed in these two court opinions is in accord with that of 
international law writers.256 Particularly interesting — in this context is the 
Court’s opinion in the North Sea Continental Shelf Cases. Transferring the 
reasoning and the result of that case to the field of international criminal 
law, the following can be concluded: in order to establish the existence of 
the subjective element, it is necessary to demonstrate not only that the 
states limit their criminal jurisdiction in accordance with the jurisdictional 
principles because there exists an obligation to that effect, but also that the 
states within those limits must — provided they choose, to extend their 
jurisdiction that far — model their jurisdictional rules exactly on the pre
scribed jurisdictional principles. This, it is believed, has not been done, and 
it must seriously be doubted whether it ever can be.257

For even if the travaux préparatoires of the various criminal laws were to 
contain some statement to the effect that there existed an obligation, it 
would hardly be possible to ascertain the understanding of that obligation 
and whether the statements still are relevant. What is it, further, that 
compels the state to choose exactly those connecting factors as a basis for 
their jurisdictional rules which the jurisdictional principles provide? Or, in 
the words of the Court in the North Sea cases, to choose exactly that 
method of delimination which the equidistance principle prescribes? In 
that case, it was not the method which constituted the obligatory rule, but 
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rather the underlying rationale for applying the method. Any method of 
delimination would do, the Court apparently suggested, provided it was 
“consonant with certain basic legal notions” which:

“from the beginning (have) reflected the opinio juris in the matter of de
limitation; those principles being that delimitation must be the object of 
agreement between the States concerned, and that such agreement must be 
arrived at in accordance with equitable principles. On a foundation of very 
general precepts of justice and good faith, actual rules of law are here in
volved which govern the delimitation of adjacent continental shelves — 
that is so say, rules binding upon States for all delimitations; — in short, it 
is not a question of applying equity simply as a matter of abstract justice, 
but of applying a rule of law which itself requires the application of 
equitable principles, in accordance with the ideas which have always under
lain the development of the legal régime of the continental shelf in this 
field”.258

The Court then continued to specify those “basic legal notions” which un
derlay that field of law.

Hence, while the equidistance principle was not binding upon the states, 
the basic legal notions underlying that principle and all methods of delimi
tation in this field — as reflected in the opinio juris — were. From where 
did that binding force come? There was no treaty alluded to, and no 
“general principles of law recognized by civilized nations” were men
tioned. It is submitted that the source of the binding force was found in the 
state practice coupled with the opinio juris explicitly referred to by the 
Court — in other words, in international customary law. The basic legal 
notions were thus, although the Court did not so directly state, nothing but 
customary law — very general indeed, but still law. The Truman Proclama
tion of 28 September 1945, which contained the basic ingredients of that 
läw, initiated the growth of the law, secured a “general following”, and 
eventually the crystallization of the law was completed.259

It is this particular way of reasoning by the Court in the North Sea cases 
which we believe can be transferred to the field of international criminal 
law. (Not, however, the specific rules or principles actually invoked, nor 
the way in which they were applied).260 By so reasoning, the Court was not 
really developing the existing law, much less creating entirely new law. It 
was merely establishing the fact that there does exist a state practice which 
corresponds to an opinio juris, an international custom binding on states 
— i.e., customary law.261

It may be that the most accurate description of the Court’s reasoning is 
that it seeks to establish the normative content of the different methods of 
delimitation.262 And likewise: What is binding on the States in the field of 
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international criminal law is, if not the jurisdictional principles themselves 
as methods of limiting criminal jurisdiction, then at least the normative 
content of these principles. That the methods of limiting jurisdiction, inso
far as the simple choice of connecting factors is concerned, cannot easily be 
proved to be customary law, we have already noted. Speaking against the 
fact that they, as such, are binding are, furthermore, the following factors: 
the connecting factors chosen vary from state to state, and the jurisdic
tional rules vary correspondingly. When some states protect their citizens 
against crimes committed by foreigners abroad (cf the passive personality 
principle) by laying down a corresponding jurisdictional rule,263 other 
states have only very exceptionally264 lodged protests against the choice of 
the connecting factor as such. The few international controversies that 
have arisen as a result of the application of such a jurisdictional rule, such 
as the Cutting case and the Costa Rica-Packet case, contain very specific 
facts and the views expressed by the protesting countries therein (the 
United States and Great Britain) are hardly representative of their views to
day.265 Similarly, the choice of nationality as a connecting factor is gener
ally accepted, yet the application of the jurisdictional rule based on that 
factor in the specific case may, no doubt, be a seed of controversy.266 And 
though the United States practice in the international antitrust field has 
stirred many state protests,267 it is not the effect-principle as such that the 
protesting states refute — many of the protesting states have themselves 
chosen a similar connecting factor — but the application of it in particular 
cases.

The focus has rightly been on the basic legal notions underlying the 
choice of the jurisdictional principles. This normative content we find in 
the circumstances constituting the rationale for jurisdictional restrictions in 
this field — the protection of state sovereignty and the protection of the in
dividual — and the circumstances speaking against such restrictions — the 
state interest in regulating the subject matter at issue and in enforcing the 
regulations.268

Hence, the material question from the viewpoint of international law is 
not so much the connecting factor chosen, as that the jurisdictional rule 
based thereon is moulded and applied in conformity with those basic 
requirements.269 It is, therefore, not correct to declare that the principle of 
effects, when found to be based on a non-traditional connecting factor, is 
incompatible with international law, without examining whether it in fact 
meets those requirements. What should be scrutinized in the light of inter
national law is not just the simple formula of “subsantial or direct effects” 
(or the like), but all those circumstances under which a United States court 
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secures subject matter jurisdiction, as well as other circumstances which 
either mitigate or aggravate the effects of the fact that jurisdiction is 
secured.

Next we shall examine the normative content of the jurisdictional prin
ciples governing international criminal law — the basic legal requirements. 
But first, some words on methodology.

6. In search of the basic legal notions 
(normative content) — a choice of method

The basic legal notions underlying the jurisdictional principles governing 
international criminal law must, as we have seen, concern the protection of 
state sovereignty and the protection of the individual, on the one hand, and 
the interest of the state exercising jurisdiction, on the other. These basic 
legal notions may be said to constitute a minimum standard for the exercise 
of intraterritorial jurisdiction in the criminal law field (including the inter
national antitrust field). The components of the basic legal notions — rules 
and principles of international law — are applicable in this field not pro
prio vigore, but because there is a rule of customary law that so requires.270

Invoked frequently as a minimum standard for the exercise of intraterri
torial jurisdiction in general, is the abuse of rights theory. This theory has 
also, as noted above, gained ground in the doctrine of international crimi
nal law and international antitrust law.271 The advocates of this theory 
argue that, since there are no limits on jurisdiction fixed by international 
customary law (or by treaties), one must look for such limits among the 
“general principles of law recognized by civilized nations”. And among 
these general principles they find the abuse of rights theory.272 On its face, 
the theory seems to connote that the state generally has the right to exercise 
jurisdiction, but it may under some circumstances abuse that right and 
thereby violate international law.273

Most of the writers who espouse the abuse of rights theory regard that 
theory and the genuine link theory — the theory that there must be a genu
ine link between the state exercising jurisdiction and the subject matter 
regulated — as inseparably connected with each another. For a state to 
exercise jurisdiction, there must be a genuine link, or otherwise the exercise 
will constitute an abuse of rights. “It must be possible”, says F.A. Mann, 
for instance, “to point to a reasonable relation — that is to say, to the ab
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sence of rights or of arbitrariness.”274 A few writers who repudiate the 
abuse of rights theory, either because it is too vague or because it does not 
exist, still regard the genuine link theory as controlling.275 Meessen’s 
reasons against the view that the two theories are equal, are primarily 
methodological. The abuse of rights theory, Meessen argues, presupposes 
the existence of a general right, or even a total right, to exercise jurisdiction 
which somehow, in some instances, is abused. Such a postulation, how
ever, denies the existence of an international jurisdictional order, he 
claims; it deprives international law of its main functions,276 and cannot be 
reconciled with the genuine link theory as a theory concerning the basis for 
jurisdiction.277

Meessen’s view has its root in the distinction which he makes between the 
basis for jurisdiction and the exercise of jurisdiction.278 As in the realm of 
the municipal system with respect to courts, administrative authorities, 
governmental institutions, etc., one must in international relations, ask (1) 
whether the state has any jurisdiction to take action, and (2) inquire 
whether the jurisdiction has been properly exercised.279 The former legal 
issue is governed by general rules of international law, applying generally 
to all states. These general jurisdictional rules together constitute the juris
dictional order. The latter legal issue is governed by other rules.280

In this divided jurisdictional system, the abuse of rights theory may have 
a function when determining the second issue; when determining the first, 
it can have none. The reason for this, Meessen apparently argues, is that 
the theory does not generate general rules, but is rather applicable on an ad 
hoc basis — a corrective measure for the particular case. As soon as the 
theory is said to generate general rules — for instance, to the effect that 
jurisdiction may not be exercised in one class of cases — a contradiction 
will arise. For how can there be an abuse of rights, when there really never 
was a right?281 By way of illustration we may assume that a European state 
enacts a statute which prohibits bigamy under heavy penalties wherever the 
act of bigamy takes place, and that the courts of that state punish Saudi 
Arabians for violations of that statute for something they have done at 
home. According to Meessen’s divided system, the European state would 
probably not have jurisdiction in the first place to regulate the acts of Saudi 
Arabians in their own countries. A genuine link between the regulating 
state and the subject matter — the acts of the Saudi Arabians — would not 
exist. There is no legitimate interest. According to the abuse of rights 
theory, on the other hand, jurisdiction would lie, but the state exercising 
jurisdiction would probably be abusing its right (the question is when: by 
enacting the statute or by punishing the Saudi Arabians?) for exatctly the 
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same reason — for the lack of a genuine link or a legitimate interest.
In the former case, general rules of jurisdiction decide the issue. In the 

latter, the abuse of rights theory is controlling. What is the difference? It 
may be most unsatisfactory that international law permits a state to have 
such a broad jurisdiction as in the example under the doctrine of abuse of 
rights. But, on the other hand, even though the state may have jurisdiction, 
it cannot exercise it, and perhaps cannot even enact the statute. Thus there 
is no sense in having the jurisdiction in the first place. What the state 
“has”, it has merely in theory. Moreover, while it may be said that the 
abuse of rights theory is case-oriented, it also would probably have to rest 
on a more general foundation — rules and principles of international law 
— for otherwise the application of the theory might itself constitute an 
abuse of rights, a case of arbitrariness. This “generality” would be pro
vided by the requirement of a genuine link, and ultimately by the require
ment of the weighing of state interests.282 As a matter of international law 
substance, there need be no difference, after all, between Meessen’s system 
and the abuse of rights doctrine.

Graphically, the juxtaposition of Meessen’s divided jurisdictional system 
(1) and the abuse of rights theory (2) in Meessen’s view would probably 
appear as follows:

The exercise of 
jurisdiction

A prohibited

The jurisdictional 
rule (minimum 
standard)

--- 1-------

The exercise of 
jurisdiction permitted 
(the presence of 
a genuine link)

Possible applicability of the abuse of rights theory

The exercise of

<2)1
jurisdiction permitted

------------- 1----------------------

Applicability of the abuse of rights theory

One problem is to arrange the genuine link theory under (2), especially 
since Meessen denies the equivalence of the abuse of rights and the genuine 
link theories. The advocates of the abuse of rights theory, however, recog
nize the equivalence. The difference in views leads to the result that, in 
Meessen’s system, the abuse of rights theory is invoked when there is a gen
uine link, and in the other system when there is no such link.
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On the other hand, as we have seen, the following parallelism may be 
argued:

B The exercise of 
jurisdiction 
prohibited

(Dl---------------------

The jurisdictional 
rule (minimum 
standard)

---- 1-------

The exercise of juris
diction permitted 
(the presence of 
a genuine link) 
-------------------------------1

Possible applicability of the abuse of rights theory

The exercise of 
jurisdiction 
prohibited

(2) i______________

Abuse of rights 
theory (minimum 
standard)

----------- 1-----------------

The exercise of juris
diction permitted 
(the presence of 
a genuine link) 
------------------------------- 1

However, as noted by Meessen, and others before him,283 system B (2) suf
fers from a terminological deficiency, which cannot be overlooked.284 
There cannot be an abuse of a right which did not exist in the first place. 
The abuse of rights theory cannot function as a general jurisdictional rule. 
Its function is to be a corrective measure in the (exceptional) particular 
case. The abuse of rights theory limits not the extent of rights, but the exer
cise of them in the specific case285 (if at all). As eloquently put by Meessen:

“Die Bedeutung des Rechtsmissbrauchsverbots liegt darin, dass der Mass
stab der Missbräuchlichkeit nicht weiter präzisiert ist. Auf diese Weise 
kann im untypischen Einzelfall eine von der normalen rechtlichen Beur
teilung abweichende gerechte Lösung erzielt werden. Sobald sich der Miss
brauchsmaßstab zu einer das ursprüngliche Recht einschränkenden neuen 
Rechtsnorm verdichtet, verwandelt sich der Missbrauch des ursprünglichen 
Rechts in die ‘Verletzung’ der neuen Rechtsnorm.”286

Any state act within the “prohibitory zone” is a violation of a prohibitory 
rule or principle defining that “zone”, and not an abuse of rights. And if 
we claim that cases of abuse falling within the “prohibitory zone” are so 
hetrogeneous and specific that they cannot be summarized in rules or prin
ciples of jurisdiction, then we are really arguing again for system A (2). 
Terminologically and systematically, B (2) cannot be upheld. As Meessen 
correctly observes, the choice therefore is between A (1) and A (2). Let us 
study the two alternatives more closely.
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6.1 Meessen’s jurisdictional system

Meessen, we have seen, conceives the jurisdictional system as divided. First, 
there is the question of whether the state has jurisdiction or not and, second
ly, the question of whether the jurisdiction has been properly exercised, or 
not. The first question is determined by the general jurisdictional rule which 
reflects the genuine link theory: The state has jurisdiction when there is a 
genuine link connecting the state with the subject matter. As criteria for de
termining the “genuineness” of the link, Meessen proposes the state interest 
in regulating the matter (“Regelungsinteresse”), and the state interest in re
ciprocity or mutuality and in conflict-avoidance in international relations — 
what reactions and counteractions can be expected from other states in gene
ral (how one or a few states may react is immaterial) in this field of law. In this 
way, the interests of other states will be indirectly considered.287 The protec
tion of the individual is promoted only to the extent that it serves the interest 
of the regulating state; thus indirectly. Having examined the various possible 
connecting factors in light of these criteria and, in addition, the case-law of 
the municipal courts in various countries, Meessen reaches the following 
conclusion: according to the international law principle of the genuine link, a 
state has jurisdiction in antitrust matters only — but also always — when the 
anticompetitive conduct to be regulated produces substantial, direct and 
foreseeable effects within the state.

As a basis for determining whether the exercise of jurisdiction is proper or 
not, Meessen invokes the protection of the sovereignty of the state and of the 
individual affected by the exercise.288 The exercise of jurisdiction is primarily 
governed by the international principle of non-interference and the mini
mum standard for the protection of aliens. When the exercise of jurisdiction 
— whether by government legislation or court decisions — substantially dis
turbs another state’s exercise of its functions, claims Meessen, we have an in
terference in the affairs of another state. The interference is prohibited where 
the interest of the state, affected by the interference, in non-interference out
weighs the interest of the exercising state in exercising jurisdiction. A weig
hing of state interests is thus prescribed. In restricting the exercise of jurisdic
tion, the abuse of rights theory is more suited for application in exceptional 
cases on an ad hoc basis, than for the construction of abstract rules.

The protection of the individual involves, inter alia, the avoidance of con
flicting laws, the consideration of earlier punishments according to the prin
ciple ne bis in idem and the maintenance of a due process. Meessen’s analysis 
in this field is tentative. The abuse of rights theory is still not to be considered.
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6.2. The abuse of rights theory

The abuse of rights theory, when originally — as alleged — introduced into 
the doctrine of international law by Politisk was intended to be an ulti
mate corrective remedy against the states’ discretionary exercise of their 
sovereign powers. Through the years the theory has met much endorse
ment, but also a significant dose of scepticism. Berber^ has doubted 
whether the theory has the status of a general principle of law “recognized 
by civilized nations”;291 Cavaglieri whether it has binding force, even as a 
general principle.292 Roulet holds it to be terminologically illogical, and 
others with him.293 Most sceptics find the theory too vague.294 Brownlie 
seeks to restrict its field of application.295 Nevertheless, the prevailing view 
today is that the abuse of rights theory does exist as a principle of inter
national law, by virtue of its being one of the “general principles of law 
recognized by civilized nations”. The majority of publicists endorses it and 
it has been frequently alluded to in the case law of international courts, al
though not in decisive contexts.296

For the purpose of delimiting the extraterritorial effects of the intraterri
torial exercise of jurisdiction in the field of international antitrust law and 
kindred fields of law (international criminal law, international taxation, 
etc.), the doctrine of abuse of rights has been adopted by numerous 
writers.297 The idea is that states are free to exercise jurisdiction intraterri- 
torially at their discretion. There are no treaty rules and no rules of custom
ary international law. The abuse of rights doctrine sets limits where other 
limits do not exist.298 It constitutes the last resort for the promotion of 
international relations. But it should be invoked in exceptional cases only; 
there is a strong presumption against its applicability in the specific case.299

The basic ingredient of the abuse of rights doctrine is the process of 
weighing state interests. The interest of the state exercising jurisdiction is 
measured by the genuineness of the link existing between the state and the 
matter with respect to which jurisdiction is exercised. The interest of the 
affected state or states is measured by the damage or injury inflicted by the 
specific exercise of the jurisdiction. On the one hand, there is the question: 
how interested is the exercising state in regulating the matter (how genuine 
is the link)? On the other hand, the question is asked: in how great a dis
proportion must the interests involved stand for an abuse of rights to lie? A 
broad variety of suggestions is offered. The interests of the exercising state 
shall be “legitimate”, “achtbar” (considerable), “relevant”, “genuine”, 
“berechtiges” (justified), “sufficiently strong”, “reasonable”, “real”, 
“real and close”, “legally and clearly defined”, “besonders wichtiges” 
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(particularly important), etc.300 A difference in terminology does not, of 
course, necessarily imply a difference in substance. As regards the question 
of proportions, Dahm, for instance, suggest that the interests of the exer
cising state should weigh lightly as against the affected state whose interests 
are severely damaged, if the abuse of rights doctrine is to apply.301 For 
Ross wog, seemingly, it suffices that the interests of the affected state are 
the “höher bewertete”,302 and for Kiss, that they are “sensiblement plus 
grands” than the advantages of the exercising state.303 Akehurst proposes 
that “if the legislation [of the exercising state] is designed to produce 
mischief in another country without advancing any legitimate interest”, or 
“if legislation is aimed at advancing the interests of the legislating State 
illegitimately at the expense of other States”, there will be an abuse of 
rights.304 Bär, again, would require that the disadvantages of the affected 
state stand in a “horrender Disproportion” to the interests of the exer
cising state,305 while Meessen considers “extreme disproportion” to be the 
correct description.306

The intrests to be weighed in particular are, on the one side, of course, 
the interest of the exercising state in effectively enforcing its laws (without 
diminishing too much the legal security) and, on the other side, the interest 
of the affected state in having its laws effectively enforced and complied 
with, in protecting its market, its security, its nationals, in maintaing order, 
etc.307

That the abuse of rights doctrine is a very broad and inexact standard for 
setting limits to state jurisdiction, its advocates do not deny.308 The doc
trine provides some general guidelines which require further elaboration. 
But, at the same time, no other standard is available, they claim. The prin
ciple of non-intervention (or non-interference) is either not considered, or 
considered but rejected.309

The interests of the individual affected have significance only indirectly 
within the framework of the weighing-of-interests process, insofar as they 
are relevant to the affected state. These issues, however, are only sporadi
cally discussed.310

When examining the municipal jurisdictional rule as developed in inter
national antitrust law — the effects principle — in light of the abuse of 
rights doctrine, it is generally concluded that the rule does not constitute an 
abuse of rights, provided it is qualified in some respects. That jurisdiction 
may be exercised when the effects are direct and substantial, is generally 
agreed upon. Some writers add the requisite of foreseeability.311

528



6.3. The two methods in comparison and conclusions

On the basis of both of the methods here described, general guidelines may 
be established in the form of a weighing-of-state interests process for the 
restriction of state jurisdiction. Whether these guidelines coincide in sub
stance, we shall discuss in another context.312 Suffice it to say that the “mi
nimum” apparently has been set higher in Meessen’s standard (the abuse 
of rights theory is an corrective instrument for exceptional, or even 
extreme, situations) and that the interests of the individual, in Meessen’s 
system, have a more independent significance. While Meessen seeks 
support primarily in the principle of non-interference and the minimum 
standard regarding aliens, the defenders of the other system apply the 
abuse of rights theory alone. Yet the crucial methodological difference is 
that Meessen, in contradistinction to the others, construes a general juris
dictional principle, determining wheher a state has jurisdiction or not; this, 
he claims, is a principle of international law origin.313 Surprisingly, Mees
sen, by considering primarily only the interest of the exercising state, 
reaches the same result — as to what constitutes a genuine link — as many 
of those who weigh the interests of all states concerned in accordance with 
the abuse of rights doctrine: the formula concerning direct, substantial and 
forseeable effects.

Meessen’s method, however, cannot be justified. It has too many weak 
links. First, the genuine link theory as applied by Meessen is not, as he 
claims, the normative core of the jurisdictional principles governing inter
national criminal law. While the genuineness of the link, according to 
Meessen, is to be determined exclusively from the viewpoint of the re
gulative interests of states — the interests of other states and individuals 
affected being considered only indirectly — an abstraction of the juris
dictional principles governing international criminal law reveals that con
sideration shall be paid to the interests of all parties involved.314

What other rule or principle of international law (or “völkerrechtlicher 
Grundsatz”) is there that prescribes a jurisdictional order based on the 
regulative interests of states? That there is as yet no rule of customary 
international law that compels the conclusion which Meessen reaches, he 
himself recognizes.315 For this, the necessary state practice and opinio juris 
is lacking.316 The international law principle, on which Meessen relies, 
simply does not exist. And yet he is not making proposals de lege ferenda .317

Secondly, Meessen’s distinction between the basis for jurisdiction and 
the exercise of jurisdiction is artificial. True, the distinction serves a pur
pose within the municipal law system as regards the distribution of govern
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mental and court functions, but what independent purpose does it serve in 
the international law field? The sovereign state exercises all functions and 
the type of subject matter it may regulate is in no way limited. The only 
limit is territorial; the functions may not be exercised outside the terri
tory.318 In this Meessen also concurs,319 but he immediately adds: In order 
for the state to exercise its functions within its territory, there must be a 
basis for it, a genuine link, a regulative interest; in the absence of such link, 
the state is prohibited from exercising jurisdiction.320 But when does a state 
violate this prohibition? When exercising the jurisdiction which it does not 
have, that is, when it enacts laws, when it allows its courts and administra
tive authorities to act, etc., without a jurisdictional basis. Until the state so 
acts, there cannot, of course, be a violation. It is by exercising its jurisdic
tion that the state reveals what basis it has for the exercise. But do we learn 
enough about the basis by examining the laws and statutes alone and can 
we decide that a state bases its jurisdiction on direct, substantial and fore
seeable effects simply because it has issued some (often general) legislative 
formulations? When is a state justified in accusing another state of exercis
ing a jurisdiction which it did not have, and thus of breaking international 
law? Should we not wait until the courts and other relevant authoritieshave 
been given the chance to interpret the legal provisions, and until the courts 
have given their decisions based on all the specific facts present in the ca
ses?

Moreover, of what use is the jurisdictional principle, that Meessen 
claims to exist, to the state exercising jurisdiction? Even if the state 
“knows” it has jurisdiction, the exercise of it may still violate international 
law. Meessen’s jurisdictional system really includes two “prohibitory 
zones”: 1) jurisdiction exercised without a basis and 2) the improper exer
cise of jurisdiction. Why not define the exercise of jurisdiction without a 
basis as an improper exercise of jurisdiction and thus integrate the two 
“prohibitory zones”. There seems to be no reasonable ground for estab
lishing independent rules or principles of international law concerning the 
basis for jurisdiction when every aspect of it is covered by the exercise of 
jurisdiction. If there are, or should be, any jurisdictional rules of inter
national law, their target should be the exercise of jurisdiction.321

It is notable that the principles of international law, which, according to 
Meessen, exist both as regards the basis for jurisdiction and the exercise of 
it, overlap to the degree of fusion. The process of weighing state interests, 
within the framework of the principle of non-interference, also en
compasses the interests of the exercising state (and the regulative interests 
“Regelungsinteresse”). When constructing the basis for jurisdiction (the 
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genuine link), on the other hand, attention must be paid not only to the 
regulative interests, but also, although indirectly, to the interests of other 
states and individuals within the notion of reciprocity. The interests of the 
individual, again, are also covered by the minimum standard for the pro
tection of aliens governing the exercise of jurisdiction. Moreover, the 
genuine link formula which Meessen proposes — direct, substantial and 
foreseeable effects — also holds element for the protection of state sover
eignty and for the protection of the individual, although Meessen does not 
entirely so admit. Meessen’s reason for establishing separate rules with re
spect to the basis for jurisdiction is that a jurisdictional order is required — 
the world community needs a jurisdictional order. The abuse of rights 
theory, which prescribes nothing as to the basis of jurisdiction (such a basis 
is presupposed), implies, according to Meessen, a denial of a jurisdictional 
order.

But it is not so. The import of the abuse of rights theory is that it restricts 
the exercise of jurisdiction. What more is needed for a minimum of a juris
dictional order?

The conclusion that the only basis for jurisdiction in the international 
antitrust field is the presence of direct, substantial and foreseeable 
effects,322 does not seem to answer to realities. This conclusion implies that 
a state has no jurisdiction to regulate the anticompetitive conduct of the ex
port companies seated within its territory affecting foreign markets, which 
must seriously be doubted.323 Or is it too naive to think that states may also 
have an interest in regulating such conduct on grounds of reciprocity.

Finally, why does not nationality suffice as a genuine link? It is not per
fect. It allows of manipulation. But the important thing, apparently, is not 
to establish the most genuine link, but merely a genuine link.

Thus it may be said in conclusion that Meessen’s divided jurisdictional 
system cannot be accepted as a method. It has no legal basis and can be en
tirely dispensed with from an international law viewpoint. Moreover, the 
results it leads to are questionable. This is not, however, the same as reject
ing the substance of Meessen’s theories. The limits on the exercise of state 
jurisdiction, the principle of non-interference and the minimum standard 
for the protection of aliens, are yet to be discussed. Nor does this neces
sarily imply adherence to the abuse of rights theory. We must next examine 
the principles of international law concerning the protection of state sover
eignty and the protection of the individual (minimum standard for aliens), 
that is, the elements that constitute the rationale for jurisdictional restric
tions.324
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83 Id., at 282.

84 Id., at 290 f.
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100 See e.g. Fugate, at 31 ff.; Rahl, at 370 ff.; Brewster, at 290 ff.; Trautman in Brewster, at 
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nationell rätt, No. 37, Stockholm 1973).

106 As to the principle of passive personality, see e.g. the Restatement (2d) of Foreign Rela
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A prerequisite for the maintenance of the whole system of principles in this field, would 
therefore be that the territorial principle is not too broadly construed.

108 Cf. Rudolf, at 17 f.; Kaiser, at 12.

109 See the discussion supra chapter X.
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toriale Wirkungen des deutschen Kartellrechts, at 47 ff., particularly at 79 ff.
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140 See further Oehler, at 113 ff.

141 See further Oehler, at 120 ff.

142 Glatzel, at 13 ff.
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146 Id., Cf. Kohler, at 90 f., 94 ff. and 97.; Jeschek, Zur Reform der Vorschriften des STGB 
über das internationale Strafrecht, Int. Recht und Diplomatie (1956), at 75 ff.
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Rehbinder, at 78 f,; Barnard, at 102. See as to international cooperation, infra chapter XVII.
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167 Cf. Krumbein, at 83 f.; Schwartz, at 239; Petitpierre, at 43 ff.; Haymann, at 57.

168 See Zwarensteyn, at 46 ff.
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Anwendung der Amerikanischen Antitrustgesetze, 54 Schweizerische Juristen-Zeitung (SJZ) 
97, at 99 (1958). Also see supra n. 100, The Common Market competition law is generally re
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werbsbeschränkungen als ganzes weder dem Verwaltungsrecht, noch dem Privatrecht, noch 
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173 Cf. G. van Hecke, Le droit anti-trust: Aspects comparatifs et internationaux, 106 Recueil 
des Cours 257 (1962 II); Schlochauer, at 43 ff. But see e.g. H. Kronstein, Crisis of “Conflict 
of Laws, 37 Geo. L.J. 483, at 483 ff. (1948—49); Neue amerikanische Lehren zum inter
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Effects of the Antitrust Legislation of Different Countries, 20th Century Comparative and 
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petition (Matthew & Bender).

175 Zwarensteyn, at 77.

176 Jennings, Extraterritorial Jurisdiction and the United States Antitrust Laws, 33 B.Y. Int. 
L. 146, at 147 (1957). Cf. Haight, International Law and Extraterritorial Application of the 
Antitrust Laws, 63 Yale L.J. 639, at 640 (1954): “The territorial principle is applicable to 
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178 Krumbein, at 80.
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179 Id., at 83 f.
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aus der Souveränität folgenden Rechte erlassen. In ihrem Ursprung unterscheiden sich also 
strafgerichtliche Massnahmen nicht von denen der Verwaltung. Es wird deshalb in der Litera
tur oftmals nicht Zwischen Verwaltungsrecht und Strafrecht unterschieden.” (Footnote 
omitted). Cf. in result Haymann, at 284; Meessen, at 166 ff.; Die New Yorker Resolution der 
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181 See e.g. Schwartz, Applicability of National Law on Restraints of Competition to Inter
national Restraints of Competition, in Cartel and Monopoly in Modern Law, Vol. II, at 
701 ff. and especially at 707 (Karlsruhe, 1961).

182 Yet, for the reason that the “Ordnungswidrigkeiten”, as defined in the German antitrust 
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87 f.) excludes these from the ambit of the jurisdictional principles of criminal law, explain
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für schärfere völkerrechtliche Anforderungen auf dem Gebiete des internationalen Straf
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des Betroffenen anführt — und eine andere Begründung lässt sich wohl kaum finden — so er
scheint es wenig folgerichtig, das Wesen der Geldbusse als schwächere Reaktion des Staates 
auf geringeres Unrecht zu ignorieren oder als konstruiert abzutun.” (Footnote omitted). Cf. 
Schlochauer, at 54 f.

183 Cf. Akehurst, Jurisdiction, at 190 f.

184 See e.g. Kruithof, at 71 f.

185 Hermanns, at 52.

186 Cf. Akehurst, Jurisdiction, at 191. Akehurst, however, makes a reservation with regard to 
injunctions sought by a private party, by reason only of the fact that it is sought by a private 
party. This again is a misconception. From the viewpoint of international law, it is wholly 
immaterial who seeks the remedy; it is the effect of the remedy that matters. Cf. Haight, supra 
n. 176, at 640 f.

187 15 U.S.C.A. § 15 (1976).

188 Chattanooga Foundry & Pipe Works v. City of Atlanta, 203 U.S. 390, at 396 f. (1906).

189 Black’s Law Dictionary (5th ed.), “Damages”.

190 Prosser, Law of Torts (4th ed., St Paul, Minn., 1971), at 9.

191 See damages sought in the Westinghouse Uranium Litigation, supra p. 129 ff. (2 billion 
dollars, trebled).

192 See Prosser, supra n. 190, at 11, with further references (n. 85—86). See further J.M. 
Clark, Civil and Criminal Penalties and Forfeitures: A Framework for Constitutional Ana
lysis, 60 Minn. L. Rev. 379 (1976); H. Goldschmid, An Evaluation of the Present and Poten
tial Use of Civil Money Penalties as a Sanction by Federal Administrative Agencies, Nov. 17, 
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1972, reprinted in 2 Administrative Conference of United States, Recommendations and 
Reports 896 (1972); Charney, The Need for Constitutional Protections for Defendants in Civil 
Penalty Cases, 59 Corn. L. Rev. 478 (1974); C.P. Murphy, Money Penalties — An Admini
strative Sword of Damocles, 2 Santa Clara Lawyer 113 (1962). Also see M. Waline, Traité 
Elémentaire de Droit Administrarif (Paris, 1959), at 512 ff. Treble damages were considered 
penalties in Rogers v. Douglas Tobacco Bd. of Trade, 244 f. 2d 471, at 483 (5th Cir. 1957) and 
in Haskell v. Perkins, 28 F. 2d 222 (D.N.J. 1928).

193 See H.L.A. Hart, Punishment and Responsibility, at 4 f. (1968); H. Packer, The Limits of 
the Criminal Sanction, at 31 (1968). Also see Jessup, at 36 ff.

194 Krumbein, at 83 f. Cf. 1. Hunter, Specific Application to Anti-Trust Matters of General 
Principles of International Law Governing the Assumption and Exercise of Jurisdiction, ILA 
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50: “The fact that the remedy referred to consists of damages (be they treble or actual), 
signifies that we are dealing with a tort action. The significance of this will become clear when 
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area of private law.” (Footnote omitted).

195 See, however, Harvard Research and Draft Convention, at 468 f.: “ ‘Punish’ includes both 
the execution of sentence and the remission of penalty. The concept of punishment does not 
include those forms of coercion, such as punitive damages or imprisonment for debt, which 
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whether treble damages in antitrust law are punitive damages “primarily” intended to 
“facilitate” civil reparation. Also see Akehurst, Jurisdiction, at 191.

196 As regards the terminology, see supra chapter VI.

197 See Harvard Research and Draft Convention, at 469. “[The term crime] never includes 
mere civil wrongs which may be expiated by restitution or reparation to the injured 
individual.”

198 See e.g. Akehurst, Jurisdiction, at 190; van Hecke, supra n. 173 at 302 f. Against is Krum
bein, at 81.

199 Akehurst, at 191.

200 See e.g. Dahm, at 255; Wengler, at 935; Neumeyer IV, at 436; Niederer, at 105 ff.; Neu
haus, at 32; Wolff, at 8 ff.

201 Mann, Studies, at 47. Also see id., at 48, n. 4.
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Heidemann, at 85; Zweigert, at 134; Habscheid, at 62; B. Goldman, Les champs d’application 
territoriale des lois sur la concurrence, 128 Recueil des Cours 631, at 722, 726 (1969 III); H-J. 
Mertens, Ausländisches Kartellrecht im deutschen internationalen privatrecht, 31 Rabels Zeit
schrift für ausländisches und internationales Privatrecht 385, at 409 (1967). But see Meessen, 
at 33 f.; Sandrock, at 33; Mann, Conflict of Laws and Public Law, 132 Recueil des Cours 107, 
at 157 ff. (1971 I).

203 But see the Restatement (2d) of Foreign Relations Law, Section 18, which prescribes a 
jurisdictional rule applicable to both crimes and torts without differentiation. Cf. Rehbinder, 
at 89 f.; Jessup, at 65. See further, supra n. 63, 180 and 194 with references to authorities who 
regard the antitrust laws as a homogeneous body of law.

204 Rehbinder, at 67 f., 81 f. and 89.
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207 S.S. Lotus, P.C.I.J. 1927, Series A, No. 9, at 19.

208 Id., at 22. Cf. supra p. 490, n. 111.

209 Id., at 21.

210 Haymann (at 297, also see at 279 ff.) is wrong when he claims that the Court in the Lotus 
case denied that criminal jurisdiction was governed by a different principle.

211 Nor can Rehbinder find support, as he claims (at 68, n. 7) in the teachings of Verdross — 
see Verdross, Völkerrecht, at 319 — or in those of Jessup, at 41 ff.

212 See Sandrock, at 6 ff.

213 Cf. S.S. Lotus, supra n. 415, at 20.

214 Cf. Jennings, Extraterritorial Jurisdiction and the United States Antitrust Laws, 33 B.Y. 
Int. L. 146, at 148 (1957).

215 See e.g. Vogel, at 144 ff.
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Chapter XVI
The international law limits 
on the intraterritorial exercise 
of jurisdiction

1. The protection of state sovereignty — 
— The relevance of the principle of non
intervention (non-interference)
One of the most fundamental principles of intrnational law for the pro
tection of state sovereignty is the principle of non-intervention. The prin
ciple connotes that a state is prohibited from intervening in the affairs of 
any other state. Well-known is the form in which the principle is expressed 
in the Declaration on Principles of International Law Concerning Friendly 
Relations and Cooperation Among States in Accordance with the Charter 
of the United Nations, adopted by the General Assembly of the United 
Nations on October 24, 1970:

“The principle concerning the duty not to intervene in matters within the 
domestic jurisdiction of any state, in accordance with the Charter.

No state or group of states has the right to intervene, directly or indirect
ly, for any reason whatever, in the internal or external affairs of any other 
state. Consequently, armed intervention and all other forms of interference 
or attempted threats against the personality of the state or against its politi
cal, economic and cultural elements, are in violation of international law 
.. . Every state has an inalienable right to choose its political, economic, 
social and cultural systems, without interference in any form by another 
state.”

An almost identical provision, with the exception of the last two lines, is 
embodied in Article 15 of the Charter of the Organization of the American 
States.1

In the doctrine of international law the principle of non-intervention is 
generally accepted as such. Widely accepted further is the function of the 
principle, that of protecting the states’ right to independently control mat
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ters within the domestic sphere.2 Protected here is a state’s sovereignty or 
independence. However, the scope of the principle is controversial, as 
regards not only the extent of the protected area, but also, and more im
portantly, the question which state acts qualify as interventions.3 For the 
present purpose — that of examining whether the principle has any rele
vance with respect to the exercise of intraterritorial jurisdiction in inter
national antitrust law — the latter question seems to be the better starting 
point.

Assuming, as is commonly done, that — as a matter of terminology — 
all state conduct qualified as an intervention is illegal under international 
law,4 the crucial question arises as to what is the minimum for intervention, 
or what is the maximum for mere (legal) influence? In a world of inter
dependence, any act of state may have repercussions within the territory of 
others. A minor politico-economic measure, taken in one state, may have 
world-wide consequences. The principle of non-intervention, of course, 
cannot cover every state act that generates effects abroad (which would be 
no more than an idle gesture). It is only when the degree of influence of a 
state’s act upon other states reaches a certain minimum that international 
law regulation is called for (and can be effective).

The classical view, and what Gerlach in 1967 described as the prevailing5 
view, is that the principle of non-intervention covers only those state acts 
which influence other states by the threat or the use of force.6 An expres
sion frequently used among representatives of the classical view in defining 
“intervention” is “dictatorial interference” or “forcible intervention”.7 
“Coercion”, “threat of force” and naked “force” are the common ele
ments. Characteristic is the definition supplied by Lawrence-Winfield:

“The essence of intervention is force, or the threat of force in case the dic
tates of the intervening power are disregarded... There can be no inter
vention without, on the one hand, the presence of force naked or veiled, 
and on the other hand, the absence of consent ... ”.8

That the use of force or threat of force is what gives a state act the quality 
of intervention, is also the opinion of Verdross, Fenwick, Hyde, Stowell, 
Fawcett, Starke, Sibert, Becker and Haedrich, to name only a few dis
tinguished publicists.9 The substance of this definition of the principle of 
non-intervention correspond to Article 2(4) of the United Nations’ Char
ter, which provides that:

“All Members shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence of 
any state ...”.'°
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It is obvious that the principle of non-intervention, as defined in this classi
cally strict manner, has no relevance to the present study, whatever obscur
ities the definition may include. But the present trend in the international 
law doctrine points away from this strict definition. An increasing number 
of writers have broadened the coverage of the principle beyond the “threat 
or use of force” requisite. And this movement has given rise to the follow
ing terminology: “Intervention” is the forcible (dictatorial, coercive, etc.) 
interference in the classical sense; “interference” (“Einmishung”) is also 
an illegal state act affecting the sovereignty (independence) of another 
state; “intercession” (“Interzession”, “Beeinflussung”, “Einfluss
nahme”) is a legal state act of a merely “influential” character.11 Accor
dingly, the crucial borderline, for our purposes, runs between the inter
ference and the “intercession”.

O’Connell’s extension of the classical definition is very cautious. It in
cludes acts impairing the authority of another state, intensive propaganda, 
the organizing of rebellion and equivalent acts more or less amounting to a 
direct and immediate threat to the security of the other state.12 Oppermann 
too seems to recommend restrictivity.13 Jessup goes somewhat further 
when he includes severe economic and financial measures.14 And Fried
mann suggests:

“There are ... many lesser forms of intervention, many of the products of 
modern technology and psychological warfare: radio propaganda, econ
omic boycott, such as a participation in foreign economic aid. The most 
serious of these indirect forms of attack is probably the organized attempt 
by a foreign state to undermine another government by the establishment 
of power centres or political organizations inside that state designed to 
overthrow the government.15

Substantially in the same spirit, but with further examples (diplomatic 
action, recognition or non-recognition, granting of political asylum, etc.) 
are the conclusions reached by Thomas and Thomas}6 The views of Dahm, 
Wengler and Paschos are also closely akin.17

The common fundamental idea seems to be that the principle of non
intervention shall cover not only the threat or use of force but all measures 
that constitute an equivalent degree of coercion or threat to the sovereignty 
or independence of the affected state. It emphasizes the effects (result) of a 
state act more than the particular act itself. In other words, there are many 
ways, besides the threat or the use of force, to reach the same result.

This is also Gerlach ’s point of departure when he attempts to define the 
minimum for the borderline “nach unten hin”.18 Subversive methods, 
diplomatic actions and economic measures may consequently also be re
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garded as interferences.19 And, with regard to the economic measures, Ger
lach argues that the coercive or forcible methods do not include all state 
acts that affect the independence of a state. There are other forms of inter
ferences, especially the ways in which economic aid programs may be de
signed.20 Propaganda may further constitute interference, says Gerlach, if 
it is very intense and if it causes, or may cause, a change of opinion in its 
addressees, which is contrary to the interests of the affected state.21 But 
again he emphazises that the method has an effect equivalent to that 
achievable by the threat or the use of force.22 Indeed, it is the fact that 
measures and methods other than the threat or the use of force may have 
equivalent effects which, according to Gerlach, necessitates a redefinition 
of the classical concept of intervention.

A somewhat more restrictive view has recently been advanced by Dicke, 
who, having analyzed the relevant state practice, reaches the conclusion 
that the trade embargo is not prohibited by international customary law,23 
nor is the use of economic aid programs prohibited as an instrument of 
politico-economic policy.24

In conclusion, thus, it seems that the classical definition of the principle 
of non-intervention has been refined to cover not only coercive or forcible 
interferences but other interferences as well having an equivalent effect — 
i.e., seriously or immediately threatening the security of the affected 
state.25 For the closer determination of the minimum required for inter
ference, Gerlach furnishes further criteria. The determination must be 
based on the facts in the specific case. From there on the concept of 
“Sozialadäquanz” is decisive, a concept derived from municipal law and 
alleged by Gerlach to be a “general principle of law”.26 One of the more 
“concrete” elements in the concept of “Sozialadäquanz” is the examina
tion of the relation between the means used and the end in view.27 When 
neither the means nor the end constitute a violation of international law, 
the means may nevertheless be regarded as a violation, Gerlach says, if, 
objectively seen, it stands in an obvious disproportion to the goal or end.28

Whatever the validity and the concrete applicability of Gerlach’s concept 
of “Sozialadäquanz” as a criterion for determining the minimum of inter
ference, it is clear that neither Gerlach nor any of the other writers noted 
offer a definition of the principle of non-intervention that is broad enough 
to apply to international antitrust law. The principle of non-intervention 
therefore has no relevance to the present study. It is consequently surpris
ing to find that Meessen invokes the principle in this field of law.29 The 
principle of non-intervention, Meessen suggests, prescribes that a certain 
proportion shall exist between the intraterritorial exercise of jurisdiction 

554



with extraterritorial effects (the mean) and the endeavour to prevent the 
occurrence of effects from anticompetitive conduct. This means that a 
state exercising jurisdiction has a duty to weigh its interests against the in
terests of the affected state(s), including a duty to take notice of foreign 
law. The principle of non-intervention is violated when the interests of the 
affected state outweigh the interests of the exercising state.

The essence of Gerlach’s criterion for the determination of the minimum 
for interference is hereby introduced as a basis for the solution of juris
dictional issues in international antitrust law. At the same time, Meessen 
guards himself against the argument that the principle of non-intervention 
has a much too restricted applicability to cover even embargoes or boycotts 
and therefore must be even less applicable to the exercise of antitrust juris
diction.30 Still, the arguments contra are meagre and unconvincing. For 
even if one regards the exercise of antitrust jurisdiction as a mean that is in
commensurate with an embargo or a boycott,31 the effects of the means 
remain to be compared. The decisive issues are: what is achieved and what 
can be achieved by the former method as compared to the latter? It is sub
sequent to such a comparison that the conclusion inevitably becomes that 
the principle of non-intervention cannot extend to the intraterritorial exer
cise of antitrust jurisdiction, except in the most extreme situations.32 That 
the principle is overstrained by Meessen, is also observed by Dicke, who 
comments on Meessen’s thesis as follows:

“Nicht das Interventionsverbot selbst kann die konkreten Ergebnisse 
liefern, sondern allein der diesbezügliche Regelungsbereich des Völker
rechts ergibt die Abgrenzung zwischen zulässigen und unzulässigen Maß
nahmen. Wo also die ‘völkerrechtlichen Grundsätze des internationalen 
Kartellrechts’ versagen, hilft auch das Interventionsverbot nicht. So erwä
genswert die Überlegungen von Meessen de lege ferenda sein mögen, de 
lege lata ist die Basis zu dünn.”33

Overstrained is also, it seems, Meessen’s “Rechtsfindungsmethode” — the 
concretization and the meticulous development of international law34 — 
when the result of its application it that the principle of non-intervention is 
transferred to international antitrust law.
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2. The weighing of interests standard
2.1. A principle of international law?

It is an interesting fact that whatever route the writers in the doctrine of 
international antitrust law choose to follow, through the international law 
brushwoods, most of them — in one way or other, and sooner or later — 
seem to converge at one single point: the weighing-of-interests process.35 
And to this the present study is no exception. The American Law Institute, 
for instance, has incorporated a “balancing of interests” process into Sec
tion 40 of the Restatement (2nd) of Foreign Relations Law, providing that 
“each state is required by international law to consider in good faith, 
moderating the exercise of its enforcement jurisdiction ... such factors as

(a) vital national interests of each of the states,
(b) the extent and the nature of the hardship that inconsistent enforcement 

actions would impose upon the person,
(c) the extent to which the required conduct is to take place in the territory 

of the other state,
(d) the nationality of the person, and
(e) the extent to which enforcement by action of either state can reasonably 

be expected to achieve compliance with the rule prescribed by that state.

And a Comment to Section 40 adds:

“It is clear that if each state having a basis of jurisdiction were in every case 
to exercise its jurisdiction without considering the interests of another state 
also having jurisdiction, disputes between states and hardship to persons 
would often arise. That such disputes and hardship do not arise more 
frequently is due to compliance with the principles reflected in the rule 
stated in this Section.”36

Inspired, no doubt, by this provision, the International Law Association, 
at its 55th Conference in New York in 1972, adopted the following guide
line (Draft Resolution, Article 7):

“In the event of there being concurrent jurisdiction of two or more States 
so as to create a conflict with respect to the conduct of any person:

(a) no State shall require conduct within the territory of another State 
which is contrary to the law of the latter, and

(b) each State shall, in applying its own law to conduct in another State, 
pay due respect to the major interests and economic policies of such 
other State.”37
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The comments made on this Article at the conference were scanty.38 
Hunter, the reporter, observed that “a State which seeks to prescribe rules 
of conduct to be observed within the territory of a foreign State ... must 
take into consideration the major interests and economic policies of that 
State. I follows from our formulation of the rule, however, that identifi
cation and evaluation of the various points of contact must be in accord
ance with the objective standards prescribed by international law. A State 
does not comply with the requirements of international law merely by 
establishing that it turned its attention to the various connecting factors 
and saw no reason to refrain from exercising jurisdiction.”39 Hunter 
further quoted with approval Judge Kaufman’s deliberations in United 
States v. First National City Bank,40 and described these as a “reference 
made to the governing principles of international law.”:41

“It is not asking too much, however, to expect that each nation should 
make an effort to minimize the potential conflict flowing from their joint 
concern with the prescribed behaviour ... Where as here, the burden of 
resolution ultimately falls upon the federal courts, the difficulties are mani
fold because the courts must take care not to impinge upon the preroga
tives and responsibilities of the political branches of the government in the 
extremely sensitive and delicate area of foreign relations ... Mechanical or 
over-broad rules of thumb are of little value; what is required is a careful 
balancing of the interests involved and a precise understanding of the facts 
and circumstances of the particular case.”42

A similar interest-balancing approach is favoured by the Restatement (2nd) 
of Conflicts of Laws (1971) of the American Law Institute — a manifesta
tion of the American trend in this area of law in recent decades.43 The 
Restatement on Conflicts suggests that a court confronted with a case hold
ing foreign elements shall, when choosing the applicable law, consider the 
following seven factors:

(a) the needs of the interstate and international systems;
(b) the relevant policies of the forum;
(c) the relevant policies of other interested states and the relative interests 

of those states in the determination of the particular issue;
(d) the protection of justified expectations;
(e) the basic policies underlying the particular field of law;
(f) certainty, predictability and uniformity of result; and
(g) ease in the determination and application of the law to be applied.44

These are but a few examples of the authorities that have espoused the 
weighing-of-state-interests standard. It is notable that these authorities, 
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with very few exceptions, consider the standard to be binding international 
law. But the ways in which the weighing-of-interests principle is anchored 
in international law differ. Meessen, as we have seen, extracts this principle 
from the principle of proportionality, as manifested in the principle of 
non-intervention.45 Those advocating the abuse of rights doctrine base the 
weighing of state interests on that doctrine.46 Müller, in the field of inter
national taxation, finds the principle of bona fides controlling.47 In Hun
ter’s view the principle reflects customary international law.48 The Ameri
can Law Institute regards it simply as “required” by international law.49 
Not all, however, would regard the principle as binding international law. 
Some regard it as a mere rule of comity.50 And Metzger, commenting on 
Section 40 of the Restatement of Foreign Relations Law, writes:

“From what source does the Restatement, in section 40, draw the some
what sonorous imperative that each state ‘is required by international law 
to consider, in good faith, moderating the exercise of its enforcement juris
diction ... ? The entire discussion in this section does not disclose any 
authority or case supporting the conclusion that the exercise of good judg
ment and common sense in order to avoid unnecessary conflicts between 
nations is an international legal requirement ... The writer can testify, 
from personal experience in the Treasury license cases, that no one in the 
United States Government (including the lawyers of the principal depart
ments involved) considered that ‘legal principles’ existed in this area of 
conflict where each state had a valid jurisdictional base; they were correct 
then as well as now.”51

Impressive as these arguments may seem, they have very little substance. 
The most significant result of the foregoing analysis in the present study is, 
that there does exist a binding rule or international customary law: The 
normative content of the jurisdictional principles governing international 
criminal law is that states have a duty to consider the interests of the 
affected state(s) and the affected individual(s) when exercising intraterri
torial jurisdiction, and all this for the protection of state sovereignty and of 
the individual.52 In this sense the jurisdictional principles governing inter
national criminal law constitute international customary law. The various 
jurisdictional rules embedded in those principles, considered as naked 
connecting factors, are, as we have seen, not binding; they are nothing but 
concretizations of the normative content — different methods for the 
achievement of one and the same object.53

The weighing of state interests, including the interests of the individual, 
is thus a process compelled by international customary law. Whether the 
weighing of state interests standard in and of itself is a rule of international 
law, is immaterial. As was emphasized in the North Sea Continental Shelf 
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Cases: “[I]t is not a question of applying equity simply as a matter of ab
stract justice, but of applying a rule of law which itself requires the applica
tion of equitable principles, in accordance with the ideas which have always 
underlain the development of the legal régime of the continental shelf in 
this field.”54

It is a mistake to believe that what the states frequently do as a matter of 
comity, always will remain a mere matter of comity; or that self-imposed 
restraints in international relations, always retain the character of self
impositions. A such reasoning amounts to an understanding of the inter
national law as a law based on “autolimitation”, a theory originating from 
Jellinek’s concept of international law (“Selbstbindungstheorie”). What 
states frequently do eventually becomes binding international law — inter
national law of custom — provided that there is some concordance in, and 
some form of compulsion behind, their action.55

In the field of international criminal law, consequently, and in related 
fields — having, by international law standards, a “criminal” character — 
such as international antitrust, international securities, etc., the weighing- 
of-state-interests process (including a consideration of the interests of the 
individual) is prescribed by the international law of custom.

Some support for this conclusion can also be found in the separate 
opinion of Judge Sir Gerald Fitzmaurice in the Barcelona Traction Case, 
where he stated:

“It is true that under present conditions international law does not impose 
hard and fast rules on states delimiting spheres of national jurisdiction in 
such matters (and there are of course others, for instance, in the field of 
shipping, ‘antitrust’ legislation, etc.) but leaves to states a wide discretion 
in the matter. It does, however: (a) postulate the existence of limits — 
though in any given case it may be for the tribunal to indicate what these 
are with regard to the facts of that case; and (b) involve for every state an 
obligation to exercise moderation and restraint as to the extent of juris
diction assumed by its courts in cases having a foreign element and to avoid 
undue encroachment on a jurisdiction more properly pertaining to, or 
more appropriately exercised by, another state.”56

It is the failure to recognize that all of the traditional jurisdictional rules 
inherently carry a weighing-of-interests test, which has led to the conclu
sion that the weighing of interests is a matter of mere comity, or that, as in 
Meessen’s case, it must be derived from some other source.57 Under the 
principle of territoriality, the interests of the state in which the crime was 
committed have been indisputable. The traditional crimes were easy to 
localize, the actor’s interests were regarded as protected (often under the 
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fiction that he subjected himself to the law of the place) and no other state 
had any significant interest. Under objective and subjective territoriality, 
the common interest of the states in not letting the criminal escape from the 
law altogether has been the decisive raison d’etre.^ The protective principle 
is restricted to certain crimes which substantially affect the security of the 
state exercising jurisdiction. The principle of active personality, too, is the 
product of a fine weighing of the interests involved. None of these juris
dictional rules, especially not the latter, are absolute and rigid, but all are 
sensitive to modifications, according to the weight of the interests in
volved. Yet they are rules to be applied in the normal case. Very much in 
line with this traditional approach, Judge Learned Hand attempted to for
mulate a rule in the Alcoa case,59 also on the basis of a weighing of the 
conflicting interests at stake. This approach soon became the model for the 
cases to follow. But the more complex the criminal act, the harder it is to 
localize the act according to a standard of territoriality, and the more dis
parate the interests of the states, the more difficult it becomes to construct 
general jurisdictional rules. One of the very first to realize this was King- 
man Brewster. In his “Antitrust and American Business Abroad” he 
notes:
“The transactions with which antitrust deals are so involved, the interests 
they affect so many and complex, and the degree of conflict generated so 
hard to predict, that sweeping jurisdictional rules should give way to 
recognition of the fact that the competing interests are of varying import
ance depending on the kind of case presented.”60

“The focus ... should be on conflict and its adjustment, not on absolute 
jurisdictional powers and limitations. Since the geographical location of 
commercial relationships and effects is so hard to define and since it may 
not reflect the balance of national interests at stake, jurisdictional com
petence might better be allocated according to the degree of conflict 
involved and the seriousness of the effect in different nations.”61

Yet Brewster, too, speaks in terms of comity. What he apparently fails to 
see is, that when one substitutes the weighing-of-interests approach for 
sweeping jurisdictional rules, what one is really doing is to carve out the 
normative core of the latter — the abstraction of the jurisdictional rules — 
the binding element of these rules.

The view held by Metzger, Brewster and others, that the weighing-of- 
interests process rests on mere comity, is partly rooted in the distinction 
commonly made between the basis of legislative jurisdiction and the exer
cise of enforcement jurisdiction. This is a distinction held to be vital by the 
authors of the Restatement (2d) of the Foreign Relations Law: in Section 
18, the requisites for the jurisdictional basis are specified (primarily, that 
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there be substantial, direct and foreseeable effects); in Section 40, on the 
other hand, the requisites for the exercise of enforcement jurisdiction are 
laid down (the weighing of interests). A similar distinction is made in the 
Draft Resolution of the International Law Association62 (compare Articles 
3 and 7). The reasoning of Metzger, etc. seems to be, that if there is a suf
ficient basis for jurisdiction in accordance with international law, there is 
nothing more that can hinder a state from exercising it to its fullest extent 
— nothing more than comity.

That the distinction between legislative and enforcement jurisdiction is 
irrelevant from an international law perspective, we have already con
cluded.63 Moreover, the distinction, made between the basis for juris
diction and the exercise of jurisdiction, we have deemed to be artifical and 
wholly unnecessary.64

The municipal antitrust law may, in the form of a general rule, prescribe 
that the municipal courts shall not have subject matter jurisdiction in the 
absence of effects of a certain quality and/or quantity; a rule which 
controls whether the court in the particular case has jurisdiction to hear the 
case or not. This is also the normal course of action. The requisites for 
subject matter jurisdiction may or may not comprehend international law 
considerations, or they may comprehend only some. The procuring of 
subject matter jurisdiction may simply require that the state of the forum 
has sufficient interest in the exercise of jurisdiction, or it may require a 
weighing of the interests of the states involved. And the rationale for the 
municipal rule may differ widely from that of the international law rule.

In an interntional law perspective, every exercise of jurisdiction that has 
extraterritorial effects is relevant, whether implying the enactment of laws, 
administrative measures, investigation procedures, the ordering of 
documents, the bringing of a suit by authorities, court decisions, enforce
ment, or any other act of state.

Notably, the Tentative Draft No. 2 of the Restatement of Foreign Rela
tions Law (Revised)65 avoids the clear-cut distinction between the basis of 
jurisdiction and the exercise of it. The traditional jurisdictional rules on the 
principle of territoriality, the principle of personality, the protective 
principle, etc. are attributed a “guiding” character and the interest-balanc
ing approach a more central role. Section 403 of the Tentative Draft, 
headed “Limitations on Jurisdiction to Prescribe”, reads:

(1) Although one of the bases for jurisdiction under §402 is present, a state 
may not apply law to the conduct, relations, status, or interests of 
persons or things having connections with another state or states when 
the exercise of such jurisdiction is unreasonable.
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(2) Whether the exercise of jurisdiction is unreasonable is judged by 
evaluating all the relevant factors, including:

(a) The extent to which the activity (i) takes place within the regulating 
state, or (ii) has substantial, direct, and foreseeable effect upon or in 
the regulating state;

(b) the links such as nationality, residence, or economic activity, between 
the regulating state and the persons principally responsible for the 
activity to be regulated, or between that state and those whom the law 
or regulation is designed to protect;

(c) the character of the activity to be regulated, the importance of regula
tion to the regulating state, the extent to which other states regulate 
such activities, and the degree to which the desirability of such regula
tion is generally accepted;

(d) the existence of justified expectations that might be protected or hurt 
by the regulation in question;

(e) the importance of regulation to the international political, legal or 
economic system;

(f) the extent to which such regulation is consistent with the traditions of 
the international system;

(g) the extent to which another state may have an interest in regulating the 
activity;

(h) the likelihood of conflict with regulation by other states.
(3) An exercise of jurisdiction which is not unreasonable according to the 

criteria indicated in Subsection (2) may nevertheless be unreasonable if 
it requires a person to take action that would violate a regulation of 
another state which is not unreasonable under those criteria. Prefer
ence between conflicting exercises of jurisdiction is determined by 
evaluating the respective interests of the regulating states in light of the 
factors listed in Subsection (2).

(4) Under the law of the United States:
(a) a statute, regulation or rule is to be construed as exercising jurisdiction 

and applying law only to the extent permissible under §402 and this 
section, unless such construction is not fairly possible; but

(b) where Congress has made clear its purpose to exercise jurisdiction 
which may be beyond the limits permitted by international law, such 
exercise of jurisdiction, if within the constitutional authority of Con
gress, is effective as law in the United States.

The key issue in this proposed provision is throughout whether the exercise 
of jurisdiction is reasonable or not, and this is what the intraterritorial 
exercise of jurisdiction under international law is all about. Whether there 
is a basis for jurisdiction is really of no significance; it is an artificial con
struction of municipal law origin.66

The only meaningful question, from the standpoint of international law, 
is whether a state may exercise (intraterritorial) jurisdiction, or not, in a 
particular way, or more correctly, whether or not jurisdiction is properly 
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exercised. And this question, it is submitted, shall be determined solely by 
the international customary rule prescribing a weighing of interests.

In the following we shall examine the elements of the weighing-of-inter- 
ests process more closely, including the relevant interests, the process of 
weighing and the question of proportionality.

2.2. The relevant interests and the weighing process — Generally

There are, as we have seen, three classes of interests to be balanced: the 
interests of the state exercising jurisdiction, the interests of the affected 
state(s) and the interests of the affected individual(s).67 The exercising state 
is primarily interested in having its law effectively applied and enforced, in 
carrying out the purposes of the law to their full extent; which as regards 
antitrust law, includes, inter alia, the protection of its nationals or residents 
(consumers), protection of the small business, protection of the market 
structure and the effective implementation of the competition and econ
omic policies. The exercising state is interested in preventing anticompeti
tive practices from affecting this protected area. For these purposes, the 
principle of effects is the most suitable instrument.68 A municipal jurisdic
tional rule based on nationality — even if “nationality” is broadly defined 
— would not be well suited to cover the conduct of foreign enterprises 
abroad; nor would a jurisdictional rule based on the place of contract or 
the place of conduct (provided, of course, that the conduct is not localized 
to the place where the effects occur).

Effects, as we have seen, may be estimated either in terms of quantity or 
quality.69 In the former case, the question is how substantial ans how actual 
or real are the effects? In the latter case, how direct are the effects and what 
are the types of effects? Whether the effects are substantial or not, is again 
a question of the amount of business involved in the restraint, the amount 
of business affected, the importance of the competition restrained, the 
amount of damages caused, etc. “Directness” concerns the causal relation
ship between the anticompetitive conduct and the effects of the conduct 
felt within the state. Whether, finally, the effects are actual (or real) or not, 
is a question of whether the effects have actually occurred or whether they 
are merely potential. The self-evident standard is that the more substantial, 
the more direct and the more actual the effects, the greater is the interest of 
the state exercising jurisdiction.

Moreover, the question whether there should be effects on competition, 
effects on commerce or economic effects in general (on prices, efficiency, 
business, etc.) is not material. It seems that the question can be reform
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ulated in terms of the “directness” of effects. And since the effects on 
competition are more direct than economic effects, the interest of the exer - 
cising state is greater in the former case.

The affected state is interested in the effective enforcement of its legal 
system. It has an interest in that the persons, physical or legal, residing 
within the state comply with the laws thereof and that the policies of the 
state are pursued. It is, further, interested in protecting its nationals or 
other persons residing within the state, in upholding the liberties granted 
and the restrictions imposed. What threatens the affected state, in the con
text of the present study, is essentially the exercise of jurisdiction with 
extraterritorial effects.

The interests of the individual are related to the concept of legal security, 
which includes the aspect of foreseeability, hardship in having to comply 
with conflicting laws, the risk of having to be punished twice for the same 
conduct (double jeopardy), etc.

Since it is incumbent upon the state exercising jurisdiction to balance the 
interests against one another, the weighing process shall be examined from 
that state’s standpoint. The exercising state must thus consider its interests 
in light of the interests of the affected state and the affected individual. An 
initial question is, whether the substantial or genuine interests of a state in 
exercising jurisdiction are such as to make a consideration of the affected 
state’s and individual’s interests unnecessary. At first sight, the genuine 
link theory may seem to so suggest. If the exercising state is genuinely 
linked to the matter at issue, the theory states, it has a basis for jurisdic
tion. But even those who defend the genuine link theory recognize that in 
the particular case, the fact of having jurisdiction is secondary — and prac
tically of subordinated significance — to that of exercising jurisdiction; 
and when jurisdiction is exercised, a balancing of interests is required. This 
is clearly acknowledged by Meessen-. “Auch wenn das Völkerrecht generell 
ein Tätigwerden unter der genannten weiten Voraussetzung [direct, sub
stantial and foreseeable effects] erlaubt, so gestattet es doch nicht, diese- 
Zuständigkeit im Einzelfall ohne Rücksicht auf entgegenstehende Interes
sen dieses oder jenes Staates auszuüben. Die praktisch bedeutsame völker
rechtliche Grenzziehung liegt also nicht in einer generellen Zuständigkeits
norm ... ”.70

But there is more to it: It must seriously be questioned whether the genu
ineness of a link can be at all established without regard to the opposing 
interests of other states and the interests of the individual. With the excep
tion of the situation where a traditional, easily localized, crime is com
mitted within the territory of the state exercising jurisdiction — terri
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tonality being the genuine link71 — this does not seem possible. “Genuine
ness” is thus a relative concept.

The degree of interests involved — the genuineness of the link — on the 
part of the exercising state is always relative to the interests of the affected 
state and individual. There is no such thing as a certain level of interest, the 
reaching of which per se rules out the necessity of considering counter
interests.

In what follows we shall study the weighing of interests process and the 
interests involved somewhat more in detail by proceeding from the exercise 
of jurisdiction in different situations.

2.2.1 The enactment of a law with extraterritorial effects

The mere enactment of a law, intended to have extraterritorial effects, 
seldom raises international law problems. From experience we know that 
antitrust laws are normally worded in general terms and have a general 
applicability. And, in the absence of a clear declaration to the contrary, 
they are construed to be in harmony with international law. The situation 
may be different, however, where the jurisdictional provisions are detailed 
and unequivocal — that is, where the courts (and other authorities) have 
little or no room for construction. On the other hand, in the antitrust field, 
such rules are difficult, if not impossible, to lay down. A jurisdictional rule 
providing, for instance, that “any person whose anticompetitive practices 
generate substantial, direct and foreseeable effects within the state, shall be 
liable,” etc., is really a vague and flexible standard. Some unequivocality 
would be provided for if the rule were to read as follows: “Any peron who 
by anticompetitive conduct generates any effect within the state, shall be 
liable”, etc. (Here it seems that only the concept of “effect” carries some 
flexibility).

This form of jurisdictional rules may not doubt, as such, depending, of 
course, upon the severity of the sanctions attached, directly affect the inter
ests of other states (perhaps to a lesser extent those of individuals). Indi
viduals and enterprises in other states may for several reasons — including 
the severity of sanctions, convenience, the fact that they have extensive 
business, or valuable assets (e.g., subsidiaries) in the state exercising juris
diction — be induced to comply with the substantive prohibitions and 
obligations of the law, and thereby abstain from certain measures (co
operation, mergers, joint ventures, etc.) which otherwise might have been 
profitable or rational, not only for the individuals or enterprises involved, 
but also for the state in which they reside. The compliance may thus run 
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counter to the competition policies, and the general economic policy, of the 
affected states. In this way, the mere enactment of a law, without ensuing 
court decisions, would counteract the interests of other states.

The clash of interests is more pronounced where the enactment is 
followed by government declarations affirming what appears to be the 
intention of the legislator. Under these circumstances — where the law is 
clear and unequivocal, where the courts are left with little or no discretion
ary power to moderate the effects of the law and where the scope of the law 
is the broadest possible — it would seem that jurisdiction has been im
properly exercised: the state exercising jurisdiction has exclusively con
sidered its own immediate interests in regulating the market conditions.

The situation is similar where the legislator clearly declares that, al
though jurisdiction can be established only in cases where substantial 
(and/or direct and foreseeable) effects occur, the jurisdictional issue shall 
be decided exclusively on grounds of practicability, convenience, interests, 
etc. from the viewpoint of the forum state — in other words, that a 
weighing of interests may not be performed.

The excess of jurisdiction is more palpable where the interests of the 
exercising state in regulating the subject matter are less direct. This is so if, 
for instance, the jurisdictional rule provides that “any person who violates 
the provisions of this act shall be liable, etc. ... under the condition that 
his anticompetitive conduct generates effects in this country or that he is a 
national of this country.” Subject matter jurisdiction can thus be based on 
either effects or nationality. Should nationality be defined as covering sub
sidiaries in other states,72 the law will have the effect of regulating the busi
ness of these. The interest of the exercising state in regulating conduct 
abroad, without the immediate purpose of protecting the home market, is 
clearly outweighed by the interests of the affected states in independently 
controlling their own market conditions. Hence, where a state exercises 
jurisdiction on the basis of nationality alone (as the connecting factor), it 
has transgressed its jurisdictional powers under international law. This is 
nothing but an attempt to regulate foreign markets for the sake of regu
lation — an attempt to control the market conditions in other states 
through bonds of nationality. Berber would even go so far as to speak of 
an outright interference in the affairs of the other states.73 And Meessen 
would probably agree.74 However, the designation “an excessive” or “im
proper” exercise of jurisdiction seems more appropriate.75 Only in the ex
treme case, for instance, where the prime target of the law is the practices 
of the enterprises in one or a few foreign states, and where the substantive 
provisions of the law sharply contrast with the competition policies in these 
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states, would an interference in the proper sense present itself.76 Where 
jurisdiction is based on other factors, such as the place of contract or the 
place of conduct, irrespective of whether the market of the exercising state 
is affected or not, the interest in regulation again seems insignificant, 
except in the case where the purpose of the law is to prevent foreign enter
prises or individuals from turning the state into a cartel-oasis.77 Here, 
again, the courts should possess a certain discretionary power to weigh the 
interests involved on an ad hoc basis. (The interest of the foreign state 
affected by anticompetitive conduct in the particular case and the avail
ability of remedies in that state, would, for instance, have to be considered).

Where the jurisdiction is based on allegiance — the residence of the indi
viduals or the situs of the enterprises — the exercising state has an interest 
in controlling the conduct of individuals and enterprises within its terri
tory. In so far as the object of the regulation is to protect the home market, 
there undoubtedly exists a significant interest. But even where the conduct 
of these nationals leaves the home market unaffected, the exercising state 
may feel obliged to regulate the conduct out of consideration to other 
states, whether on a foundation of reciprocity or mutuality or on other 
grounds. For these purposes, again, a mechanical jurisdictional rule is a 
clumsy tool. An ad hoc rule is to be preferred.

2.2.2 The omission to change a law with extraterritorial effects

The mere enactment of a law may, as we have seen, under exceptional 
circumstances constitute an improper exercise of jurisdiction. In general, 
however, the antitrust provisions lack the precision required for the deter
mination of propriety from an international law viewpoint. Not until the 
courts of the legislating state have construed and applied the law in the 
specific cases, will it be possible to determine the substantive scope of the 
law, and not until then will we know whether the law has extraterritorial 
effects or not. It is not until the broad and vague provisions have been 
given a more concrete content that one may be able to speak of extraterri
torial effects; by enacting the law the state has certainly exercised juris
diction but, in doing so, it has hardly affected other states or individuals 
outside the state. Just as the enactment of law may under certain circum
stances be deemed an improper exercise of jurisdiction, so may the 
omission to change a law that, as developed in the case-law, proves to be 
too far-reaching. For not only is each individual case handled by courts or 
administrative authorities an exercise of jurisdiction, but also the accept
ance of the concrete Qurisdictional) rules developed in these fora.
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2.2.3 Other administrative measures

Decisions made and measures taken by antitrust authorities, or other ad
ministrative organs (including public prosecutors, etc.) also constitute 
forms in which jurisdiction is exercised. Thus, the decision to initiate in
vestigations, to pursue inquiries, to bring an action, to prosecute, and 
further the decision to issue orders, to serve process or a subpoena, etc., 
shall be measured by the same standards of international law as any other 
act of the government or the legislator, or, as we shall see below, a court 
decision.

2.2.4 Court decisions

From an international law perspective, the municipal courts are state 
organs.78 Thus, whenever a court, by making a decision acts within the 
limits of its functions, it — in the capacity of a state organ — exercises state 
jurisdiction; that is to say, the state is responsible for the acts of its courts. 
Accordingly, should the decisions of the courts fail to reflect the weighing- 
of-interests standard of international law — when appropriate — in other 
words, should the courts fail to consider the interests of other affected 
states and of the affected individuals, the state is improperly exercising 
jurisdiction through its courts.

But then, of course, not all court decisions have international law impli
cations even if, in some sense, they affect a foreign state or individual. 
Hence while, for instance, the mere service of process, preceded or fol
lowed by a court decision to hear the case, may cause inconvenience to a 
foreign defendant, as also may the subsequent litigation, it would be pre
mature to weigh the interests of the states and individuals involved until, at 
least, the case has been given a preliminary hearing; a weighing of interests 
presupposes a minimal knowledge (and preferably a full knowledge) of the 
facts of the case. And although decisions as to procedure, jurisdiction over 
the person and over the subject matter, etc., do affect the litigating parties, 
they have independently no direct relevance to the international law issue, 
i.e. whether or not jurisdiction is properly exercised. Such decisions are 
rather components of the whole court judgment and it is the court judg
ment in its entirety that shall be subjected to the scrutiny of international 
law. Of particular importance are the questions of liability and of the rem
edies. Before these questions are determined, one cannot establish whether 
there is an improper exercise of jurisdiction or not. Seen from the view
point of a state legislator, there are a number of ways in which the inter
national law weighing-of-interests standard may be met:79
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1) The legislator may direct the courts to assume subject matter jurisdiction 
on the basis of an interests-analysis only. In such a case the law prescribes 
that the courts have no jurisdiction to take a case if, subsequent to a weigh
ing of interests, it is found that the interests of the forum state are too in
significant compared to the interests of other affected states and those of 
the individuals affected. The legislative directives may imply that the courts 
shall explicitly weigh the interests in an open manner, or implicitly in 
accordance with a sweeping formula. An example of the former is the list 
of interest-analysis’ factors proposed by the authors to the Tentative Draft 
No. 2 of the Restatement of Foreign Relations Law (Revised), Secion 403, 
as quoted above.80 An example of the latter is the effect-formula common
ly applied, requiring direct, substantial and foreseeable effects for juris
diction to lie.

2) Another method is to separate the weighing-of-interests process from the 
question of subject matter jurisdiction. The law may provide, for instance, 
that the courts have subject matter jurisdiction on the ground of mere 
effects on the domestic market and prescribe that a weighing of interests 
analysis shall be performed at a later stage of the process.

3) A third method is to provide for specific substantive rules and/or rem
edies for the foreign enterprise or individual.

4) A fourth possibility is to combine the first and the third method, or the 
second and the third.

5) A fifth is to radically circumscribe the jurisdiction of the courts in cases 
holding foreign elements, and to work out the problems through diploma
tic channels, etc.

Thus, it is clear that in order to ascertain whether a state has — through its 
courts — improperly exercised jurisdiction or not, a final judgment must 
have been rendered. The one exception is a court order having extraterri
torial effects, e.g., for the production of documents located abroad, for 
the hearing of witnesses residing abroad, while the case is still pending. 
Such an order requires an independent interest-analysis. The reason for 
this is that the court order, just as much as the final judgment, may pre
scribe or prohibit certain conduct by foreign individuals in a foreign 
country.

We have already81 described the main elements of the weighing-of- 
interests process in general terms. A like generality characterized the 
discussion above on the role of the interests-analysis in the legislative pro
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cess.82 But the interests-analysis is an instrument best suited to the specific 
case. All that the legislator can provide is general guidelines for the courts 
to follow83 — the rest must be left to the courts’ own discretion. The guide
lines form the framework for the decision in the individual case. It is in the 
individual case that the clash of interests displays its sharpest contours: the 
states affected can be ascertained, they are limited in number, their inter
ests are fairly definable, as are the interests of the affected individuals, etc. 
Consequently, when we next attempt to define more closely the various ele
ments of the weighing-of-interests process, we primarily have in mind the 
court exercising state jurisdiction in the specific case.

2.3 The elements (factors) of the weighing-of-interests process

2.3.1 The nationality of the parties

An interests-analysis is not possible without a preceding determination of 
the nationality of the parties. The plaintiff is generally a national of the 
state exercising jurisdiction, and often enough it is the state itself acting 
through one of its organs. But, even if the plaintiff is a private party he is 
probably most often a national of the forum state. But what if the plain
tiff, for instance in an action for damages in an American court, is a 
foreigner, or what if the plaintiff is an American enterprise having its seat, 
or being incorporated, in the United States but conducting most of its busi
ness abroad or being wholly controlled from abroad? What if the plaintiff 
seeking damages is a foreign state? How does a such circumstance affect 
the interest-balancing process? The protection of the plaintiff (letting the 
plaintiff have his day in court) in his capacity as plaintiff and nothing 
more, is not an international law issue in this context. It may be argued, of 
course, that the state exercising jurisdiction has a legitimate interest in 
giving the plaintiff a possibility to recover damages wherever he comes 
from, and that this is an interest to be weighed against the interests of the 
affected states and individuals. Yet, if it is the laws of the forum state that 
are applied, that exercise of jurisdiction would seem to require a more sig
nificant interest. The protection of the plaintiff is itself an insignificant 
state interest and would hardly alone justify the exercise of jurisdiction 
with extraterritorial effects. More important, on the other hand, is that the 
closer the relationship between the plaintiff and the exercising state, the 
greater the potential for a legitimate state interest in protecting the home 
market against effects caused by anticompetitive acts.

The nationality of the defendant is a vital factor. It is by determining the 
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nationality of the defendant that we know which states are affected and 
whether a protection of the interests of the individual affected is called for 
from an international law viewpoint. If the defendant is a national of the 
forum state, of course, there is no international law issue.

But the question is how to determine the nationality or domicile of a per
son. This is a classical problem in the field of Conflict of Laws as regards 
enterprises, and it still awaits an ultimate solution.84 The connecting factors 
discussed are, inter alia, the main seat of the enterprise, the centre of man
agement, the place of incorporation, the place of registration, the place of 
business and the place from which the enterprise is controlled. The con
necting factor also varies from one field of law to another. Thus, the con
necting factor for purposes of taxation, for instance, often differs, within 
the same legal system, from that employed for other legal purposes (as, for 
instance, in labor law).

Where the defendant in an antitrust suit is incorporated (or registered), 
has its business and its main seat (its management) in one and the same 
state and is controlled from that state, there is, again, no problem. But this 
is often not the case. Rather, the defendant is usually a multinational 
corporation, controlled from one state, located in another, controlling sub
sidiaries in several states and doing business all over the world.85 The multi
national corporation has a “mixed” nationality.

Many of the problems in international antitrust law concerning the intra
territorial exercise of jurisdiction with extraterritorial effects could, of 
course, be eliminated if only it were possible to subject the multinational 
corporations to a single legal system on the ground of a single connecting 
factor. But that is a wholly unrealistic approach. From an international law 
standpoint the defendant in an antitrust suit involving an intraterritorial 
exercise of jurisdiction with extraterritorial effects is a multinational cor
poration, at least in the sense that it has contacts with two or more states. 
The interests-balancing process should reflect that circumstance. To let a 
single connecting factor govern the question of the nationality of a multi
national corporation would be to screen the real issues with regard to the 
state interests and the interests of the individuals affected.86 The only re
alistic approach is to take the multinational character of the corporation 
into consideration, that is, to examine all of the contacts which the corpo
ration has with different states, including particularly the place of incorpo
ration (or registration), its main seat (or centre of management), its place 
of business and the place from which the corporation is controlled — in 
other words, apply a contact-analysis. In this way, and in this way only, 
will we obtain a solid platform for an interests-analysis. The contact
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analysis, in some respects, paves the way for an interests-analysis.
In what way do the various points of contact affect the interest-analysis? 

We have already noted the obvious, that when the defendant in the specific 
case is entirely linked to the forum state (i.e., has no points of contact with 
other states), the case presents no interntional law issue for the purposes of 
the present study. The situation, on the other hand, where the defendant 
corporation is entirely unconnected with the forum state is merely theoreti
cal; at the minimum, one would think, the alleged restraint should some
how be connected with the forum state (e.g., should affect the market of 
the forum state); otherwise, because of the total lack of interest,87 juris
diction is certainly improperly exercised.

Only very rarely would, further, interests other than those of the state 
exercising jurisdiction be affected, where the defendant corporation is in
corporated, located and doing business in that state, but controlled from 
another (i.e., controlled by natural or legal persons in another state). The 
control aspect is here of minor significance. In the reverse situation, again, 
where the defendant corporation is controlled from the state exercising jur
isdiction but is seated, incorporated and doing business in another state, 
the fact that there is control cannot be given independent significance.88 It 
would rather seem that the fact of control has little relevance to the 
interest-analysis. The interest of the state exercising jurisdiction, for in
stance, in the exercise should be neither stronger nor weaker on the sole 
ground that there exists control.89

Where the defendant corporation is incorporated and located in the state 
exercising jurisdiction but does business abroad (an export corporation), or 
vice versa, or where it is located and incorporated in one state and does 
business both there and abroad, the situation becomes more delicate. The 
defendant corporation is here strongly connected with both the state exer
cising jurisdiction and at least one other state. The interests of all of these 
states must be covered by the weighing-of-interests process. Assuming, for 
instance, in the classical international antitrust situation, that the defend
ant corporation is both incorporated and located outside the state exercis
ing jurisdiction, but is doing business both within and without that state. 
From the standpoints of international law and international antitrust law, 
the defendant corporation is a true multinational, i.e., is a national of 
more than one state.90

There seems to be no reason to give preference to any of the connecting 
factors. The most that can be said is that the more business done in the 
state exercising jurisdiction as compared to the other states, the greater is 
its interest, fot the simple reason that the substantiality and directness of 
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the effects generated by anticompetitive practices performed by the cor
poration grows with the amount of business done.91

2.3.2 The effects within the state exercising jurisdiction

As already concluded, the state exercising jurisdiction is primarily interest
ed in protecting its market from the effects of anticompetitive practices. 
The interest in assisting a foreign state must be considered secondary, as 
must the interest in protecting a foreign plaintiff.92

Effects, we have noted, have both qualitative and quantitative aspects. 
When ascertaining the quality of effects the question are: How direct are 
the effects and what is the type of effects in the limited sense, that is, ef
fects on what? And when ascertaining the quantity the questions are: How 
substantial and how actual or real are the effects? In the following we shall 
examine these different aspects somewhat more closely.

2.3.2.1 Direct effects
The directness of effects denotes the closeness of the causal connection be
tween the anticompetitive act and the effects of that act within the state 
exercising jurisdiction. Where the two companies, X and Y, both incorpor
ated, located and doing business in state A, engage in a price-fixing opera
tion which affects the prices of company Z, also incorporated and seated in 
state A but doing business in state B, the effects are, no doubt, less direct 
on state B than they would have been if both X and Y had been doing busi
ness in state B (or if Z had been incorporated and seated in state B, which is 
about the same thing). And the effects would be even more direct if both X 
and Y were incorporated and located in state B.

Or to take an example of a vertical restraint: X is the exclusive retailer of 
Y. Both companies are incorporated, located and doing business in state A. 
X sells to Z, which is also incorportated and located in state A, but doing 
business in state B. The effects in B are surely less direct than they would 
have been if X had been incorporated and seated in state B and doing busi
ness there.

When analyzing the case law of United States courts, we have come 
across the formula “in or substantially affecting United States 
commerce”. The requisite “in United States’ commerce” here too denotes 
directness, that is, whether a restraint applies directly to United States 

QI commerce, or not.
In the two examples given, the restraints would not be “in” United 

States commerce in their first variant, but they would be in the second.
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It has generally been held that “direct effects” is one of the requisites for 
the foundation of jurisdiction under international law. As for the 
methodological inaccuracy in distinguishing between the basis of jurisdic
tion and the exercise of it under international law, we refer to the foregoing 
analysis.94 What interests us here particularly is the definition given this 
requisite.

According to the Restatement, Section 18, a state has jurisdiction to pre
scribe with respect to effects within the territory if, inter alia, they occur 
“as a direct and foreseeable result of the conduct outside the territory”. 
(Clause (b)). Except for a short illustration (no. 9), no attempt to define 
“directness” is made, however. Article 5, in the version ultimately adopted 
by the International Law Association at its 55th Conference in New York, 
provides that a state has jurisdiction if, inter alia, the effects occur “as a 
direct and primarily intended result of the conduct outside the territory”95 
The few illustrations given of the “direct” requisite essentially coincide 
with the two examples supplied above.96 When a restraint is “in” the 
commerce of a state, it also directly affects the commerce; when the re
straint is not “in”, the effect is merely indirect.97 That the effects shall be 
direct for jurisdiction to lie under international law, is also suggested by 
several independent legal writers.98 But in those rare instances when an 
attempt is made to define the “direct” requisite it inevitably results in total 
vagueness.99 To those who regard the requisite as a condition sine qua non 
for state jurisdiction under international law, this circumstance must be a 
thorn in the flesh. Meessen, who recognizes the problem, has therefore 
suggested that the “direct” requisite shall be understood as a graded guide
line (“gradueller Maßstab”).100 Rehbinder adds that the less direct the ef
fects are, the sooner one may presume that a state exercising jurisdiction is 
violating international law.101 The fact is that the “direct” requisite can 
have no fixed content. The most that can be said is that effects are more or 
less direct. And examples may be provided — as we have done — which in
dicate the degree of directness. In the weighing-of-interests process, ad
vanced in the present study, the standard simply is: the more direct the ef
fects on the state exercising jurisdiction are, the greater the legitimate inter
est of the state exercising jurisdiction.

The “direct” requisite is commonly combined with the requirement of 
foreseeability. Thus the Restatement, Section 18, speaks of a “foreseeable 
result”, and Article 5 of the ILA Resolution of a “primarily intended re
sult”.102 Also Meessen and Rehbinder, among others, consider that fore
seeability is required by international law.103 As mentioned in the Restate
ment, the intent requirement shall not be understood as an intent in the 
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subjective sense, but rather in the sense that “those responsible for the con
duct had reason to foresee that the effect within the territory would result 
from the conduct outside’’.104 The drafters of the ILA Resolution, how
ever, give the requisite a somewhat more strict interpretation, as the words 
“primarily intended’’ suggest. As a “primarily intended” result they re
gard the situation where the conduct in one state is directed specifically at 
producing the effects complained of.105 Meessen and Rehbinder, again, 
deny that international law requires a subjective intent, mainly because of 
the difficulty in proving of such an intent.106 For them, foreseeability is an 
objective requirement. The closer the causal connection between the con
duct and the effects, the suggestion seems to be, the more foreseeable the 
effects. In other words, the more direct the effects are, the more foresee
able will they be. In this way, foreseeability is measured by directness, and 
in this way, to be true, the requirement of foreseeability loses its indepen
dent significance.107 This is also acknowledged by Rehbinder when noting: 
“Mit der Unmittelbarkeit ist grundsätzlich auch die Vorhersehbarkeit ge
geben ... ”.108

Consequently, the interest of the state exercising jurisdiction should be 
measured in directness and not foreseeability. The latter is superfluous as 
an element in the weighing-of-interests process in this respect. For the pro
tection of the affected individual, however, the element may have a func
tion, as we shall see infra.

Let us, for a moment, very schematically consider different degrees of 
directness. (B) will here indicate the state exercising jurisdiction, (A) any 
other state, A, Y, Z, W, U, etc. the different companies involved and X(A) 
will indicate that X is both incorporated and seated in A. The sign < — > 
denotes the restraint, a horizontal or vertical agreement, and I the continu
ous selling or buying taking place. Let us start with a situation where the 
degree of directness is low and increase the degree for every example.

a) X(A) <-> Y(A)
1

Z(A)
I

W(A)
I

U(B)

For the sake of simplicity, only one of the participants in the restraint (Y) 
either buys or sells the commodity. And as noted, the restraint carried out
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by X and Y could be any horizontal or vertical agreement (or collusive con
duct): a merger, price-fixing, market allocation, boycott, refusal to sell, 
exclusive agreement, price discrimination (where Z would be discriminated 
against, as compared to X), resale price maintenance, etc.

The more intermediaries there are between Y and U, the less direct, of 
course, are the effects that occur in state B. Likewise, the more processing 
or conversion of the goods that is carried through by any the intermedi
aries, the less direct are the effects. Thus if Z does not process or convert 
the goods in the following example, the effects are obviously more direct 
than in a):

b) X(A) < > Y(A) 
I

Z(A)
1

U(B)

As they certainly are in the following situations:

c) X(A) <-> Y(A)
I 

U(B)

Here, the company U is legally independent from Y. The effects should 
probably be classified as more direct where the company in state B is an 
agent or subsidiary (here marked with y) of Y. And the more control there 
is over the agent or subsidiary, the more direct will probably the effects be:

d) X(A) < > Y(A)
I 

y(B)

The next step is:

e) X(A) <-> Y(B)
I

U(B)
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And then it seems:

f) X(B) < — > Y(B)
I

U(B)

More problematic is the following case:

g) X(B) < > Y(B)
I I

Z(A) U(A)

Here, state B exercises jurisdiction over its export companies. If either 
company Z or U is reselling to state B, we return to the situation in example 
b) above.

The sceme presented here has, of course, a very simple character. Any
one dealing with international antitrust cases knows that reality is not so 
uncomplicated. Every case contains several variables. In our examples the 
business of company X, for instance, would constitute such a variable. 
Nevertheless, the principal point was to demonstrate that establishing the 
degree of directness is far from impossible.

2.3.2.2 The type of effects
Here, the discussion of type of effects is done in a limited sense. The query 
is: effects on what? And what is the place of the query in the weighing-of- 
interests process? The jurisdictional rule as developed in the case law of 
United States courts, we have learned, provides that subject matter juris
diction may be assumed when United States commerce, foreign or inter
state, is affected. “Effects on commerce” is a broad concept, encompass
ing, inter alia, effects on prices of commodities in commerce, effects on de
mand and supply, effects on business opportunities — especially on those- 
of the small business, but also of others — effects on commercial freedom, 
effects on the market conditions at large (the rationalisation process, ef
ficient distribution). The jurisdictional rule developed in the Common 
Market, on the other hand, seems to require effects on competition within 
the Market and effects on the interstate commerce (i.e., the commerce be
tween the Member States). Hence, the jurisdictional rule of the Common 
Market parallels, in principle, the substantive requisites of Articles 85 and 
86 of the Rome Treaty. Further, only the interstate commerce is protected. 
In many senses, thus, it seems that the jurisdictional rule is narrower than 
that of the United States.109
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From an international law perspective the difference between these two 
jurisdictional rules lies in the degree of directness of effects required. The 
effects that must occur according to the Common Market jurisdictional 
rule are more direct than those required by the United States “effects on 
foreign or interstate commerce” formula. International law does not, how
ever (which deserves repetition), have an absolute standard for directness 
by which these jurisdictional rules could be measured. All international law 
provides, as an element of the weighing of interests process, is that the less 
direct the effects in the specific case, the less interest the exercising jurisdic
tion has in the exercise. The question of the type of effects, as such, does
not raise an international law issue.110

In addition, however, both the Restatement, Section 18,’11 and Article 5 
of the ILA Resolution have the jurisdictional requirement that “the con
duct and the effect are constituent elements of activity to which the rule 
applies”.112 Thus, the conduct and the effects, shall, according to inter
national law, be constituent elements of an activity which a state makes 
criminal, tortious, or otherwise subject to regulation. Or, as suggested in 
the ILA discussions: “[T]he occurence of effects within the territory must 
be an integral part of the actus reus of the crime charged”.113

At first blush, the requirement of “constituent elements” may seem to 
hold a fixed standard: a state cannot exercise jurisdiction if the requisite is 
not met. Yet, when examined closer, it becomes clear that the requirement 
is without international law substance. The requirement seems to have its 
origin in the Lotus case, where the Court observed:

“[I]t is certain that the courts of many countries, even of countries which 
have given their criminal legislation a strictly territorial character, interpret 
criminal law in the sense that offences, the authors of which at the moment 
of commission are in the territory of another State, are nevertheless to be 
regarded as having been committed in the national territory, if one of the 
constituent elements of the offence, and more especially its effects, have 
taken place there.”114

Moreover, Article 3 of the Harvard Draft Convention with Respect to 
Crime provides that a crime “is committed ‘in part’ within the territory 
when any essential element is consummated there.”115 Emerging in the lines 
quoted is the principle of objective territoriality, of which the requisite of 
“constituent elements” is thought to be a requisite component. Section 18 
of the Restatement and Article 5 of the ILA resolution both constitute at
tempts to adjust the effects principle of international antitrust law to the 
principle of objective territoriality, as believed to be interpreted, inter alia, 
by the Lotus Court, and thereby consistency with international law is
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sought. The reasoning, however, rests on false premises. It presumes, 
namely, that the principle of objective territoriality is a binding principle of 
international law. As we have seen in the preceding analysis of the present 
study, this is not the case.116 The jurisdictional principles governing inter
national criminal law are not binding as methods of assuming jurisdiction 
— as connecting factors — but are binding only as to their (common) nor
mative content.117 The requirement of “constituent elements’’ has no inde
pendent function outside the principle of objective territoriality. It is not a 
principle of international law. And if it were, how could the protective 
principle be justified?

Apart from these general observations, it seems that the concept “con
stituent elements” has not yet been satisfactorily defined. Would it, for in
stance, suffice for jurisdiction to lie if the state exercising jurisdiction in the 
specific case had itself prescribed that the occurence of effects establishing 
jurisdiction is a constituent element of the activity complained of? Or,,as 
the rhetorical question put by Metzger reads: “[B]y the very act of pre
scribing conduct abroad that has a stated reprehensible effect within the 
territory, is not the prescribing state automatically fulfilling the require
ments?”118 And he continues: “All it [the state] needs to do is to couple ac
curately the conduct and the prescribed effect. I would assume that this 
much is to be expected of decent legislative draftsmanship.. .”.119The re
quirement of “constituent elements” would this way be reduced to a mat
ter of legislative technique. It is also in this sense that the requirement is un
derstood by Meessen, and lately by Rehbinder. Meessen concludes:

“Das Verbot, an Wirkungen anzuknüpfen, die nicht tatbestandsmässig 
sind, stellt eine Biankettnorm dar, die von dem jeweiligen materiellen 
Recht ausgefüllt wird. Den Staaten steht es frei, an beliebige inländische 
Wirkungen anzuknüpfen, sofern diese nur zugleich zum Tatbestandsmerk
mal der materiell-rechtlichen Norm erhoben werden.”120

In an apparent attempt to avoid these consequences, Section 18 (b) (iv) of 
the Restatement provides that the rule regulating the activity with the 
“constituent elements” shall not be “inconsistent with the principles of 
justice generally recognized by states that have reasonably developed legal 
systems.” In acual fact, however, the inserted clause does not add much 
substance. “Not inconsistent with” is something other than “consistent 
with”, since, as expounded in Comment f.:

“The fact that a substantial number of states with reasonably developed 
legal systems do not recognize certain conduct and its effects as constituent 
elements of crimes or torts does not prevent a state which chooses to do so 
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from prescribing rules which make such conduct and its effects constituent 
elements of activity which is either criminal, tortious, or subject to regu
lation.”

Whether this implies any international law restrictions and, if so, what 
these restrictions are, is not clear. Even less definite is the recourse had in 
Article 3(2) of the ILA Resolution, which provides:

“Whereas municipal law is the sole authority for the purpose of ascertain
ing the constituent elements of a particular offence, international law re
tains a residual but overriding authority to specify what is or is not capable 
of being a constituent element for the purpose of determining jurisdictional 
competence.”121

This is merely a statement of the primacy of international law. The fact 
that the requirement of “constituent elements” is reduced to a matter of 
legislative technique has really not been surmounted. But even in this re
duced form the requirement may have a certain intrinsic value from an in
ternational law standpoint which justifys its existence, Krumbein 
suggests.122 If it is required, he explains, that the effects which occur within 
the state exercising jurisdiction, and which constitute the ground on which 
jurisdiction is exercised, be an element of the substantive provision regulat
ing the conduct complained of, then at least some protection will be pro
vided against a wholly arbitrary exercise of jurisdiction. And further: only 
when a legal system in advance deems undesirable or reprehensible certain 
effects resulting from a certain conduct, is there reason to believe that the 
legal system has an interest in regulating the activity.123

As can be seen, Krumbein’s minimum standard prescribes nothing with 
regard to the type of effects required; it is not content-oriented. What re
mains is an obligation upon the municipal legislator to relate the municipal 
jurisdictional rule to the substantive provisions.124 But then there is the 
problem of defining the elements of the substantive provision. For in
stance, according to the jurisdictional rule of United States antitrust laws a 
certain effect on foreign or interstate commerce is required. Is this an ele
ment of the substantive provisions, or is it not?125 Does the company sub
stantively violate the antitrust laws when its conduct affects competition 
and foreign or interstate commerce, or does it suffice that competition is 
affected? Can it be said that the per se prohibited price-fixing by two Euro
pean companies is a violation of United States law, in the absence of effects 
on foreign or interstate commerce? Whatever the answer may be to these 
questions, it should be clear that the question whether the “effects on 
foreign or interstate commerse” formula is a substantive element, a juris
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dictional element or both, can have no significance from an international 
law viewpoint. For, should international law oblige the state to consider 
the formula as an element of both substantive and jurisdictional law, the 
compliance with that obligation would be a mere matter of form.

The conclusion thus is, that to the extent that the element “type of ef
fects’’ has any significance from an international law perspective, it can be 
measured in terms of directness.126The type of effects is therefore not an in
dependent factor in the weighing-of-interests process.

2.3.2.3 Substantial effects
Another requisite for jurisdicition under international law commonly ad
vanced is that the effects shall be substantial.127 This is also a requirement 
generally forwarded in American case law for the purposes of establishing 
subject matter jurisdiction.128 However, there, as elsewhere, substantiality 
is not defined. No one, it seems, has yet delivered any firm criteria for de
termining what constitutes substantial effects, and yet it is maintained that 
a state cannot exercise jurisdiction in the absence of such. The legal writers 
also disagree as to whether the requirement shall be regarded as an absolute 
or a relative standard. Rehbinder, for instance, is of the opinion that the 
substantial effects-requisite has an absolute character.129 According to in
ternational law, he claims, a certain minimum degree of substantiality must 
exist. Meessen, on the other hand, thinks otherwise: ,,Die Intensität einer 
Wirkung kann nicht an einem absoluten Maßstab, sondern nur unter Be
zugnahme auf die Kartellpolitischen Ziele des handelnden Staates gemessen 
werden... Je geringfügiger die Inlandswirkung ist, um so mehr verliert das 
Regelungsinteresse des handelnden Staates an Gewicht.“l30Thus, while the 
requirement of “substantial effects’’ is, in Meessen’s view, essential for the 
basis of state jurisdiction under international law — the fulfilling of which 
is necessary for jurisdiction to lie — it shall be considered a relative requi
site. The inevitable question becomes, relative to what? If relative to the in
terests of the state exercising jurisdiction, the international requirement 
seems to be a mere adjunct of municipal law, or, as shrewdly remarked by 
Rehbinder: „Damit reduzieren sich die völkerrechtlichen Anforderungen 
auf das Postulat, Auslandsbeschränkungen nach gleichen Grundsätzen wie 
Inlandsbeschränkungen zu behandeln.“131 If relative to the interests of 
other states affected in the specific case, then Meessen’s divided jurisdic
tional system132 is abandoned: The substantial effects-requisite becomes a 
part of the weighing-of-interests process. For it is exactly as a factor in the 
weighing-of-interests process and nothing more, that the substantial 
effects-requisite is regarded in the present study, that is, the more substan
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tial the effects, the more interested is the state exercising jurisdiction in the 
exercise.

Still to be considered is how substantiality shall be measured. Substan
tiality, we have seen, connotes quantity. In focus is, inter alia, the amount 
of business (commerce, competition) encompassed by a particular re
straint, the market shares of the enterprises involved, to what extent ex
ports, prices, efficiency, the business of others, etc., is affected and the 
relative importance of the business or commerce affected. Whether it is the 
effects on commerce or the effects on competition that are measured is, as 
far as substantiality is concerned, immaterial from an international law 
viewpoint. As concluded above,133 the type of effects, whether on com
merce or on competition, is a matter of directness, a qualitative question. 
While it could be argued that the more direct the effects are, the more sub
stantial they are, this is not how substantiality and directness are under
stood here. The distinction may be described as follows: the directness of 
effects is graded according to a vertical order — there are different 
“levels” of directness. Substantiality is measured in a horizontal sense at a 
specific level of directness. Directness concerns the closeness of the causal 
connection — substantiality, on the other hand, the amount of business, 
commerce, or competition affected.

2.3.2.4 Actual or potential effects?
Effects, finally, may be measured in terms of how actual they are. Whereas 
many writers are skeptical about or even opposed to the idea that state 
jurisdiction can be based on mere potential effects,134 both Meessen and 
Rehbinder in his later writings, think it possible:135 a state shall have the 
right not only of defensive protection (“Defensivschutz”), but also of pre
ventive protection (“Präventivschutz”). The latter view concurs with the 
view expressed generally in United States case law.136 It is seemingly also in 
accord with Section 18 of the Restatement, for, as elucidated in Comment 
i. under the heading “Prevention of effects within territory”:

“The jurisdiction of a state under the rule stated in this Section is not lim
ited to jurisdiction to prescribe a rule punishing or redressing the conduct 
after it has happened. It includes jurisdiction to prescribe a rule preventing 
conduct which would have the effects bringing it within the rule stated in 
this Section.”137
But even Meessen and Rehbinder recognize that a minimum degree of po
tentiality or actuality cannot be established.138 “Die Übergänge sind flies
send“, says Meessen, the decision must be made in the particular case.139 
“Genaue Grenzen lassen sich... kaum ziehen”, concludes Rehbinder ?40 
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Here again the problem of laying down a minimum standard for the basis 
of jurisdiction is illustrated.141 In the weighing-of-interests process, poten
tiality or actuality is only a matter of degree, as is directness and substan
tiality. In fact, whether effects are merely potential or whether they are ac
tual, is a question of substantiality: potential effects are less substantial 
than actual effects. The more actual the effects are, the more substantial 
they are, and the more interested the state exercising jurisdiction will be in 
the exercise. And, since the question of potential or actual effects is a mat
ter of substantiality, there is little point in regarding the question as an in
dependent factor in the weighing-of-interests process.

2.3.3 Conflicting acts of states

2.3.3.1 Introduction
A portion of the normative content of the jurisdictional principles govern
ing international criminal law is, we have found, that the state exercising 
jurisdiciton shall consider the sovereignty of the states affected by the exer
cise.142 The duty to consider the sovereignty of affected states, together with 
the duty to consider the interests of the affected individuals, form the nor
mative core of these jurisdictional principles, which is extracted from the 
examination of the rationale for jurisdictional limitations in the field of 
criminal law. Within the realm of international criminal law, Rosswog, for 
instance, has consequently claimed that the state exercising jurisdiction has 
a duty to consider the conflicting laws of other states.143 The law of the state 
in which the criminal act occurred should according to him be given a cer
tain preference over the lex domicilii of the actor or the victim; a state may 
not prescribe a certain conduct within the territory of another state if the 
conduct is prohibited there, nor may it, at least as far as foreigners are con
cerned, prohibit a certain conduct within the territory of another state, if 
the conduct is permitted therein.144 The principle of territoriality has here 
been given priority over the principles of active and passive personality.145 
And Rosswog quotes Jennings with approval: “[I]t is obvious that the local 
law must be preferred; not to do so would be to permit one State to inter
fere in the affairs of another, for it would be to subordinate the municipal 
law to an external municipal system.”146

The duty to consider conflicting laws, not only covers laws in the narrow 
sense of the concept, but all acts of state, in the sense that they emanate from 
any of the state’s governmental branches or from agencies empowered to 
take action on behalf of the state147 including the exercise of sovereign power- 
by executive, administrative, legislative or judicial measures.
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2.3.3.2 The act of state doctrine in the American case law — Generally 
When contemplating a duty to consider a foreign act of state, the thought 
is inescapably lead to the act of state doctrine cherished in particular in the 
common law countries.148 Although of earlier origin, the doctrine as de
veloped in American law is normally traced back to the Supreme Court de
cision in Underhill v. Hernandez from 1897.149 Here, Underhill, an Ameri
can citizen, brought a tort action against Hernandez in a United States 
court. Hernandez had allegedly, in his capacity as military commander of 
the revolutionary Government of Venezuela, which was recognized by the 
United States prior to the suit, forcibly detained Underhill in the Vene
zuelan city of Bolivar. Ruling for Hernandez, the Court laid down the clas
sic formulation of the act of state doctrine: “Every sovereign state is bound 
to respect the independence of every other sovereign state, and the courts 
of one country will not sit in judgement on the acts of the government of 
another done within its own territory.”150Hence the act performed by Her
nandez was considered an act of state — Hernandez was considered a 
government agent — occuring within Venezuelan territory, and as such not 
reviewable by United States courts.

Similar formulations appeared in Oetjen v. Central Leather Co. and 
Ricaud v. American Metal Co., both decided in 1918,151 although the fac
tual setting revealed distinct features. Displayed here were controversies 
between private litigants involving property — to which the parties in both 
cases claimed title — seized in Mexico during the Mexican revolution by 
commanders appointed by the Carranza government (recognized by the 
United States in 1917). The property was subsequently purchased from 
these commanders, in the first case by Central Leather Co. and, in the lat
ter, by Ricaud, who in turn resold it. It is a settled principle of law, the 
court held, that the courts of one state do not examine the validity of the 
acts of another done within its own territory.152

A similar fact pattern was presented in the celebrated case of Banco Na- 
cional de Cuba v. Sabbatino.iS3The non-reviewable act of state in question 
here was a Cuban nationalization decree. Disputed in the case was the title 
to property and the proceeds therefrom seized within Cuba as a conse
quence of the nationalization decree. Again the Supreme Court ruled that 
it would not examine the validity of the taking of property within its own 
territory by a foreign sovereign government, extant and recognized by the 
United States at the time of the suit, and this, the Court added, “even if the 
complaint alleges that the taking violates customary international law”.154 
In an amendment to the Foreign Assistance Act of 1964,155 the so-called 
Hickenlooper Amendment, the scope of the act of state doctrine was some
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what restricted. In essence, the Amendment provides that the act of state
doctrine shall not apply when the foreign act of state under consideration 
— consisting of a confiscation or other taking of property — violates inter
national law.156

Arising as consequences of the Cuban nationalization decrees were also 
the two cases First National City Bank v. Banco Nacional de Cuba and 
Alfred Dunhill of London, Inc. v. The Republic of Cuba}51 In these, the 
act of state doctrine was held not to bar a ruling on the merits. The two 
cases, however, left the doctrine in a state of confusion. Both decisions 
were supported by the closest majority possible (5—4)158 and in both cases, 
four different opinions were delivered. It seems that the only opinion ad
hered to by a majority can be found in the Dunhill case: the act of state 
doctrine does not apply when the party resorting to it is unable to prove the 
existence of an act of state.159

2.3.3.3 The act of state doctrine in international antitrust case law 
Before examining more closely the components of the act of state doctrine, 
a brief survey of the doctrine’s role in international antitrust will be pre
sented.

In American Banana Co. v. United Fruit Co.,160the Supreme Court, in 
what seems to be dicta,161 observed that the seizure by the Costa Rican sol
diers and officials of plaintiff’s property was an act of state that cannot be 
“complained of elsewhere in the courts”.162 But this was not the reason 
why the Court ruled for the defendant, who was alleged to have instigated 
the seizure, and held that the Sherman Act was not violated. “The funda
mental reason is”, the Court explained,163 “that it is a contradiction in 
terms to say that, within its jurisdiction, it is unlawful to persuade a sover
eign power to bring about a result that it declares by its conduct to be de
sirable and proper... it makes the persuasion lawful by its own act.” The 
law in the state in which the act is perfomed (lex loci delicti), governed. On 
the same ground, a violation of the U.S. antitrust laws was held to be at 
hand in the Sisal case, since acts were performed within the United 
States.164The act of state doctrine was only alluded to in passing.165 The fact 
that the conspirators were aided by foreign legislation was held of no con
sequence.

In a wholly domestic case, Parker v. Brown,166 the Supreme Court held 
that anticompetitive practices, which derived their authority and efficacy 
from the legislative command of a state, were not in violation of the U.S. 
antitrust laws, since it was not the object of these laws to prohibit a state 
from imposing a restraint as an act of government.167
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In Continental Ore Co. v. Union Carbide & Carbon Corp.,168 the Cana
dian government had appointed a Canadian enterprise its exclusive agent 
for the purchase of vanadium.169 The Canadian enterprise acted in concert 
with an American company for the purpose of excluding a competitor to 
the latter from the Canadian market. Distinguishing both American Bana
na and Parker v. Brown,170 the Court noted that the validity of the acts of 
the Canadian government or its agencies, including the Canadian enter
prise, were not in issue (the Canadian enterprise was not served). What the 
case concerned, the Court continued, were the acts of United States per
sons, effectuated both within and without the United States. Neither the 
fact that the conspiracy involved some acts by the agent of a foreign 
government, nor the fact that the Canadian enterprise, in carrying out the 
bare act of purchasing vanadium from one company rather than the other, 
was acting in a manner permitted by Canadian law, made the conspiracy 
lawful, since: “[t]here is nothing to indicate that such law in any way com
pelled discriminatory purchasing, and it is well settled that acts which are in 
themselves legal lose that character when they become constituent elements 
of an unlawful scheme.”171 Yet, nowhere did the Court refer to the act of 
state doctrine.

When the Swiss defendants in the Swiss Watch case172 argued that a 
United States court should not assume jurisdiction over their activities be
cause such activities were essentially the acts of a sovereign government, 
the Court, relying partly on the Continental Ore case,173 replied:

“If, of course, the defendants’ activities had been required by Swiss law, 
this court could indeed do nothing. An American court would have under 
such circumstances no right to condemn the governmental activity of 
another sovereign nation. In the present case, however, the defendants’ ac
tivities were not required by the laws of Switzerland. They were agreements 
formulated privately without compulsion on the part of the Swiss Govern
ment. It is clear that these private agreements were then recognized as facts 
of economic and industrial life by that nation’s government. Nonetheless, 
the fact the Swiss Government may, as a practical matter, approve of the 
effects of this private activity cannot convert what is essentially a vulner
able private conspirace into an unassailable system resulting from foreign 
governmental mandate.”174

Again, however, no direct reference was made to the act of state doctrine. 
What was said here was essentially, as was indicated in the Sisal and the 
Continental Ore cases,175 that while sovereign compulsion is a good de
fense, sovereign permission is not.

Somewhat more restricted was the view of Judge Ryan in Sabre Shipping 
Corp. v. American President Lines, Ltd.™ Even if it could be sufficiently 
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demonstrated that the Japanese defendants were engaged in the unlawful 
activities at the direction of the Japanese government, it would not necess
arily immunize them from prosecution or civil responsibility for acts done 
in United States commerce.177 Judge Ryan did, however, not elaborate 
upon the crucial question of when an act occurs in United States com
merce. Does it occur in United States commerce when commerce is “direct
ly and substantially affected”, as the effect formula may read? In that 
case, the sovereign compulsion defense as discussed in Continental Orem 
and the Swiss Watch'19cases would be reduced to a question of subject mat
ter jurisdiction, that is, where the requisites for subject matter jurisdiction 
are met, no sovereign compulsion defense can be raised.180

In Interamerican Refining Corp. v. Texaco Maracaibo, Inc.,™ the ques
tion of sovereign compulsion was raised again. The defendants, who had 
refused to deliver to the plaintiff, argued that their non-delivery was com
pelled by regulatory authorities in Venezuela. “It requires no precedent”, 
the Court held, “to acknowledge that sovereignty includes the right to 
regulate commerce within the nation. When a nation compels a trade prac
tice, firms there have no choice but to obey. Acts of business become effec
tively acts of the sovereign. The Sherman Act does not confer jurisdiction 
on United States courts over acts of foreign sovereigns.”182 The act of state 
doctrine in its “traditional” posture, as developed in the Underhill and 
Sabbatino cases,183 was directly invoked to neutralize the plaintiff’s argu
ment that the Venezuelan orders were unauthorized and illegal according 
to Venezuelan law. Whether the Venezuelan orders were issued within 
authority and by legitimate procedures was not for the court to explore, the 
Court concluded.184

The fact pattern in Occidental Petroleum Corp. v. Buttes Gas & Oil 
Co.185 shows a striking resemblance to that in American Banana. The 
American defendants were charged with having induced and procured as
sorted executive acts by foreign states within foreign territory allegedly 
causing damage to the American plaintiff. Subject matter jurisdiction was 
assumed on the ground of a “direct or substantial effects” formula. Since, 
however, foreign acts of state were involved, the complaint was dismissed. 
Even if the complaint was only concerned with the defendants’ conduct in 
“catalyzing” the foreign acts of state, the Court reasoned, a determination 
on the merits would still require inquiries by the Court into the authenticity 
and motivation of the acts of foreign sovereigns. A such inquiry was pre
vented by the “traditional” act of state doctrine, especially the 
Sabbatino™ precedent. Unlike the defendants in Sisal and Continental 
Ore,™ the defendants here were not engaged in activities independent of 
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the foreign acts of states, causing damages to the plaintiff.188
In Timberlane Lumber Co. v. Bank of America, N T & S A,™ the de

fendants had availed themselves of ordinary court procedures in Honduras 
and managed to obtain court orders, the enforcement of which (by Hondu
ran authorities) was damaging to the plaintiff. The Court, distinguishing 
Occidental Petroleum,™reached the result that the act of state doctrine did 
not require dismissal. In that case, the Court argued, the foreign sovereign 
was the sole actor, although allegedly induced to take action. In the instant 
case, the defendants took independent action. There were, first, no indica
tions to the effect that the decisions and actions of Honduran courts and 
authorities reflected a sovereign decision. Secondly, the defendants were 
charged with activities totally unrelated (“separate activities”) to the acts 
of the Honduran courts and authorities.191

In Mannington Mills, Inc. v. Congoleum Corp.,192 the antitrust violation 
allegedly consisted of, inter alia, the procurement of foreign patents (on 
fraudulent representations) and the enforcement of rights derived from the 
patents (the bringing and threatening the institution of suits) in foreign 
countries. But the granting of patents, the Court concluded, even if in sub
stance ministerial activity, is not the kind of governmental action contem
plated by the traditional act of state doctrine or the “correlative” doctrine 
of sovereign compulsion. The granting of patents did not occur as a result 
of a considered policy determination by a government to give effect to its 
political and public interests, nor did it compel the defendant to perform 
the acts constituting the restraint.193

In Dominicus Americana Bohio v. Gulf & Western Industries, Inc.,™ the 
act of state doctrine was held not to apply, mainly on the ground that the 
defendants had carried out acts without the participation of the foreign 
sovereign (the Dominican Republic) — so-called separate activities.195 
Characterized as a separate activity and therefore not covered by the act of 
state doctrine was, for instance, the initiation of judicial proceedings in 
foreign courts, as were the acts of a foreign enterprise although operating 
under a (foreign) government sanction. “In order to trigger application of 
the act of state doctrine, the government act concerned must be a public 
one such as a legislative enactment, regulatory decree, or executive use of 
the police powers”,196 the Court explained. But the Court went further: 
even an act that would otherwise be immune from judicial inquiry may 
lose its privileged status if the foreign government were to repudiate the act. 
Moreover, even an unrepudiated government act may be scrutinized by the 
court if it is the result of corruption of foreign goverment officials.”197 Yet, 
that is not all. Following a Supreme Court minority view (four members) in
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Alfred Dunhill of London, Inc. v. Republic of Cuba,^ the Court drew a 
distinction between the sovereign acts that have a governmental character 
and those that have a commercial character — a distinction upheld for the 
purpose of granting a foreign government or its agents immunity.199 In line 
with this distinction, conduct related to commercial endeavours is not im
munized by the act of state doctrine.200

The defendants in Industrial Investment Development Corporation v. 
Mitsui & Co., Ltd.,20' were allegedly engaged in a conspiracy to prevent the 
plaintiff from entering the Indonesian lumber market: By thwarting the 
cooperation between the plaintiff and an Indonesian company, the defend
ants effectively ruined the plaintiff’s chances of procuring a license for har
vesting from the Indonesian Goverment. The Court found the involvement 
of the foreign state too insignificant to invoke the act of state doctrine. The 
case did not raise political questions. No act of the foreign sovereign was 
really at issue.202

2.3.3.4 The components of the act of state doctrine — Sovereign immunity 
— Sovereign compulsion

What distinct features does the act of state doctrine have? Among Ameri
can commentators, the doctrine is generally regarded not to be a rule of in
ternational law.203 Nor is it regarded to be constitutionally compelled.204 But 
it has “constitutional underpinnings”. The basis of the doctrine seems to 
be judicial self-restraint. By not passing on the validity of foreign acts of 
state, the courts avoid embarrassing the executive branch in its conduct of 
the foreign relations. As expounded by Justice Harlan in the Sabbatino 
case:

“[The doctrine] arises out of the basic relationships between branches of 
government in a system of separation of powers. It concerns the compe
tency of dissimilar institutions to make and implement particular kinds of 
decisions in the area of international relations. The doctrine as formulated 
in the past decisions expresses the strong sense of the Judicial Branch that 
its engagement in the task of passing on the validity of foreign acts of state 
may hinder rather than further this country’s pursuit of goals both for it
self and for the community of nations as a whole in the international 
sphere.”205

Indicated here are the considerations underlying the doctrine. The legal 
source of the doctrine is the court-made common law. However, its theor
etical foundation can, no doubt, be found both in international law and in 
the Conflict of Laws.206 The doctrine is not a jurisdictional rule, but a rule 
of decision limiting determinations on the merits of a case. In its traditional 
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formulation the act of state doctrine, as we have seen, precludes a United 
States court from inquiring into the validity of a foreign act of state fully 
executed within the territory of that foreign state.207 In order for the doc
trine to apply, there thus must be an act of state and the act must have been 
fully executed within the territory of the acting state. These are the two 
major premises on which the doctrine rests.208 As defined by the Restate
ment (2d) of Foreign Relations Law, an act of state concerns “the public 
interests of the state as a state, as distinct from its interest in providing the 
means of adjucating disputes or claims that arise within its territory.” It is 
not so much the type of state organ or agency involved, but the nature of 
the act that determines the quality of the act as an act of state. It is crucial 
that the foreign state by exercising jurisdiction gives effect to its public in
terests (the public interest qualification).209 The qualification of nationaliz
ation or expropriation decrees as acts of state has normally presented no 
problems. These are “typical” acts of state, the Restatement concludes. 
The public interest is considered evident. By contrast, court adjudication is 
generally not regarded as giving effect to the public interest.210

Whether an act of state is performed within or without the territory of 
the acting state may, as far as nationalization decrees are concerned again, 
not be too hard to determine. It is essentially a question of localizing the 
property involved and ascertaining whether the decree in question encom
passes property outside the acting state’s territory.211 Consequently, 
nationalization decrees affecting property within the United States will not 
trigger the application of the act of state doctrine.212

Characteristic of nationalization decrees is also that they entail the actual 
seizure of the nationalized property. As regards property within the acting 
state, the decree is fully executed with the seizure. As regards property out
side the acting state, again, the decree cannot be properly executed without 
the aid of the enforcement machinery of the state in which the property is 
situated.213 And whether the acting state, any of its agents or any other per
son supporting a claim to property on the act of state in question will be 
assisted by the courts of the United States, turns on United States Conflict 
of Law rules, especially those pertaining to the “public policy” of the 
forum. The classic Conflict of Law concept of “public policy”, that the 
courts of the United States will not enforce (or execute) the penal or rev
enue laws of other states,214 thus has a secondary role in relation to the act 
of state doctrine: it operates when the foreign act of state is yet not fully ex
ecuted and execution is sought in the United States courts.215

Hence, as long as we restrict the dicussion to nationalization decrees, the 
limits of the act of state doctrine seem fairly discernable: these decrees con
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cern property which can be localized and are fully executed with the 
seizure. (Analogous would be the detention or arrest of a person).216 The 
act of state doctrine appears to be designed for nationalization decrees. Or 
would it be more correct to state that the act of state doctrine has devel
oped through case law dealing primarily with nationalization decrees? The 
Restatement, Sections 41 and 43, are also essentially nationalization 
decree oriented. But moving away from this kernel area of the act of state 
doctrine, is entering a slippery slant. In the field of international antitrust, 
the case law presents a scattered picture. To what extent is the act of state 
doctrine applicable in this field? When, of course, as in Hunt v. Mobil Oil, 
Corp, and Occidental Petroleum,217 the central issue is the nationalization 
decree or the equivalent act by the foreign sovereign, the applicability of 
the doctrine seems indisputable. Already here, however, there is a shadow 
of doubt. For, as noted above, four members (of nine) of the Supreme 
Court in Alfred Dunhill of London, Inc. v. Republic of Cube?18 reached the 
result that the act of state doctrine does not extend to acts committed by 
foreign sovereigns in the course of their purely commercial operations.219 
This view was also endorsed by the United States Government in an amicus 
brief and in an accompanying letter from the Department of State,220 where 
is was said: “[W]e do not believe that the Dunhill case raises an act of state 
question because the case involves an act which is commercial, and not 
public, in nature.”221 An this position was adopted, in principle, in Hunt v. 
Mobil Oil, Corp., in Dominicus Americana Bohio v. Gulf & Western In
dustries, Inc. and in Industrial Investment Development Corp. v. Mitsui & 
Co., Ltd.222

The emerging “commercial activity exception” is a reflection of the 
governmental-commercial distinction upheld in the doctrine of sovereign 
immunity223 recently codified in the Foreign Sovereign Immunities Act of 
1976 (the “FSI A”),224 which provides in part that a foreign state shall have 
no immunity in a case where the action against the state is based upon

1) a commercial activity carried on in the United States by the foreign 
state;

2) an act performed within the United States in connection with a commer
cial activity of the foreign state elsewhere; or

3) an act outside the territory of the United States in connection with a 
commercial activity of the foreign state elsewhere and that act causes a 
direct effect in the United States.225

“Commercial activity” is defined as “a regular course of commercial con
duct or a particular commercial transaction or act.”226 Regularity is thus 
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not necessary. The commercial character of an activity or transaction shall, 
the FSIA provides, be determined by reference to the nature of the con
duct, rather than by reference to its purpose.227 Distinguishing commercial 
acts from “public” ones by determining the nature of the state conduct is, 
often enough, a delicate task, especially in the field of antitrust law. Is a 
state boycott, for instance, by its very nature commercial, or can it under 
any circumstances be considered “public”? In International Ass’n of Ma
chinists and Aerospace Workers v. Organization of the Petroleum Export
ing Countries (OPEC),11* the regulatory activities of the defendants in
volved were, although directly related to the sale of oil, not characterized 
as commercial mainly on the ground that the activities concerned the prin
cipal natural resources of the acting states.229

The “direct effect” requisite is not defined at all in the FSIA. Rahl takes 
the view that the requisite is a restatement of the “effects” doctrine as de
veloped in the case law, and consequently an incorporation of the criteria 
for subject matter jurisdiction in the field of antitrust law, securities regu
lations, etc.230 Meal and Trachtman, again, maintain that the “effects” 
doctrine has “no place in the context of a rule of jurisdictional 
immunity”.231 Sovereign immunity, they argue, is a doctrine of “adjudica
tory jurisdiction”, affecting the question whether the foreign state can be a 
defendant at all, whereas the “effects” doctrine concerns prescriptive jur
isdiction, determining whether a certain law is applicable at all.232 Instead, 
they conclude, the “direct effect” requisite shall be viewed as an incorpor
ation of the “minimum contacts” standard required for jurisdiction in per- 

233 sonam.
The better view seems to be that the question of whether a foreign state 

engaged in commercial activities is immune from U.S. jurisdiction, is con
tingent upon whether the specific act or transaction complained of falls 
within the “legislative” jurisdiction of the United States, all according to 
the general (American) understanding of when such jurisdiction lies (for in
stance, as expressed in the Restatement (2d)of Foreign Relations Law, Sec
tion 18). The wording of the third clause, as stated above (“that act causes 
a direct effect in the United States”) cannot possibly be construed other
wise.234 Mark, however, that the requisites for “legislative” jurisdiction in 
this sense do not necessarily coincide with the reguisites for subject matter 
jurisdiction as prescribed for instance in the antitrust laws, or in any other 
law. (The scope of the antitrust laws may be stricter than what the prin
ciples for “legislative” jurisdiction allow). Note too, that the question of 
jurisdiction in personam is in no way excluded. If a court reaches the re
sult, on the premises now indicated, that the foreign state engaged in com
mercial activities is not entitled to immunity (its acts have a “direct 
effect”), the court will proceed to determine whether there is jurisdiction in 
personam and, further, whether there is subject matter jurisdiction (pro
vided these questions are raised, of course).235

However, the “commercial activity” analogy to the sovereign immunity 
doctrine is not self-evident. Those who favour the analogy, regard the two 
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doctrines as closely related. Their object is to synchronize the two doc
trines. Not to do so, they argue, would undermine the policy supporting 
the restricted view of sovereign immunity.236 Jo Rachel Backer touches the 
core:

“Given the parallel purposes and generally close relationship between sov
ereign immunity and the act of state doctrine, it would seem reasonable to 
exempt from act of state doctrine coverage those acts for which sovereign 
immunity would not be granted. First, if the defendant is a sovereign, it 
would be anomalous to deny it sovereign immunity on the ground that its 
action was commercial in nature, and yet to give effectively the same im
munity by applying the act of state doctrine. Such an approach would 
clearly thwart the FSIA’s objective of making purely commercial injuries 
cognizable in the courts. Second, if the defendant is a private entity, it 
would seemingly serve no foreign policy interest to give it a broader protec
tion under the act of state doctrine than a foreign government would re
ceive under sovereign immunity.”237

Those, again, who oppose an automatic transfer of the “commercial 
activity exception” to the act of state doctrine, reason that the two doc
trines, although related in many respects,238 serve disparate purposes: they 
“differ fundamentally in their focus and in their operation”.239 Whereas 
the sovereign immunity doctrine has an international law origin, the act of 
state doctrine is more rooted in common law. While the former doctrine 
concerns the question whether a state can be immunized from a suit al
together, the latter doctrine concerns the limits for determining the validity 
of a foreign act of state. And while the former is focused upon the respect 
for foreign sovereign states, the latter, beyond this, is designed to be re
sponsive to the system of separation of powers and the particular political 
role of the executive branch in its conduct of foreign affairs.240 Moreover, 
the distinction between commercial and public acts is subtle.241 If the pur
pose of the act of state doctrine — to avoid embarrassment to the executive 
branch in its conduct of foreign affairs — is not to be obstructed, a deci
sion whether or not to apply the doctrine cannot rest on such narrow dis
tinctions. Any doubt or hesitation would have to be a good enough reason 
for invoking the doctrine.242

An attempt to solve this controversy will not be made here. We will 
rather focus our attention on aspects of the act of state doctrine in the field 
of international antitrust law if either position is adopted. Since the act of 
state doctrine is applicable only to acts performed “within the territory” of 
the acting state, the “commercial activity exception” can, according to the 
FSIA, be invoked only where an act related to commercial activity causes a 
direct effect within the United States.243
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As for “public” or “governmental” acts, on the other hand, the act of 
state doctrine will apply, provided such acts are performed within the terri
tory of the acting state. If, however, we do not adopt the ”commercial ac
tivity exception”, the act of state doctrine will apply to all acts performed 
within the territory of the acting state, whether commercial or public.

Let us assume that the anticompetitive conduct complained of in a 
United States court is the foreign sovereign’s seizure of property within its 
territory.244 Can the foreign state be sued? If the act is characterized as pub
lic it obviously cannot; if characterized as commercial, it depends on how 
“direct effect” is defined. Does the act of state doctrine apply if action is 
brought against a private party, alleged to have induced the foreign state’s 
seizure of property? Again, if the act is characterized as public, the doc
trine applies; if, under the “commercial activity exception”, it is charac
terized as commercial, its applicability depends on the definition of “direct 
effect”.

In both cases it is thus the fact that an act performed within the territory 
of the foreign state (or at least outside the United States) causes a “direct 
effect” within the United States that activates the commercial exception. A 
public act, on the other hand, performed within the territory of the acting 
state, immunizes both the state and the act, even if a “direct effect” is 
caused within the United States. According to this scheme, the place of the 
conduct must be kept distinct from the place where the “direct effect” of 
the conduct occurs. For if it is said that the place of conduct is where the 
“direct effect” of the conduct occurs, the commercial-public act distinc
tion immediately fades away, and the only decisive criterion in each case 
becomes that of “direct effect”.245

In our example with the seizure of property in a foreign state, the 
commercial-public act distinction certainly has some significance, although 
for the most part, seizures will be considered public. In the traditional area 
of the act of state doctrine concerning nationalizations, expropriations, 
etc., the situs of the property governs the place of conduct, and the Con
flict of Law rules regarding situs are, as noted, relatively clear. But the 
example is atypical for international antitrust law. The anticompetitive 
conduct is, in most instances, a horizontal or vertical restraint performed, 
directed, encouraged or at least permitted by a foreign state. In these situa
tions the commercial-public act distinction seems to have less significance 
for the purposes of the act of state doctrine. The reason for this can be 
found in the difficulty in localizing the anticompetitive act and separating 
it from its direct effects.246 Under what circumstances, for instance, is a 
boycott, a refusal to sell, a price discrimination, a price agreement, or a 
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market divisioning performed within the acting state?
It is strange to think that, suddenly, for the purposes of the act of state 

doctrine, the place of the contract or the situs of the companies involved, 
or their nationality, should be decisive.247 The risk is further that courts 
confronted with “public” anticompetitive action, which has a “direct ef
fect” within the United States, will either construe extraterritorial acts or 
deem the acts as commercial (and invoke the “commercial activity excep
tion”) in order to avoid unsatisfactory results. A decision whether to apply 
the act of state doctrine or not leaves room for too many artificial con
structs. The suggestion thus is that, in the field of international antitrust 
law, the public-commercial act distinction is of little relevance on the 
ground that acts, whether public or commercial, are not shielded by that 
doctrine when they cause a “direct effect” within the United States. The 
decisive criterion in either case is the occurrence within the United States of 
a “direct effect” (or its corollary, that the acting state has not acted within 
its own territory). A further consequence of this reasoning is, that the act 
of state doctrine in the field of international antitrust law — the traditional 
cases of nationalization decrees aside — in theory at least, is encircled by 
the particular jurisdiction rule governing this area of law, assuming, as we 
have,248 that “direct effect” is a manifestation of the requisites for “legisla
tive” jurisdiction. In this way the act of state doctrine loses its independent 
significance in the field of antitrust law.

There is yet a correlative compelling reason for reducing the applicability 
and significance of the act of state doctrine in international antitrust law. 
With respect to the traditional domain of the act of state doctrine, we have 
found that the doctrine applies when the intraterritorial act is fully 
executed (normally with the seizure of property).249 In international anti
trust law, it will only seldom be found that acts are fully executed in this 
sense. Constituting the act of state is rather a law, a decree, an administra
tive measure, or the like, which requires, prohibits or permits certain con
duct and the full execution of which is really never attained.250

However, the case law, we have seen, displays examples where full exe
cution is not required for protection from antitrust liability. In Continental 
Ore, in the Swiss Watch case, in the Timberlane case and in Mannington 
Mills, it was clearly indicated that corporate conduct compelled by a for
eign sovereign would provide a good defense, while mere sovereign ap
proval would not.251 And in Interamerican Refining Corp. v. Texaco Mara
caibo, Inc., sovereign compulsion constituted a ground for dismissal.252 
Applied here is not the act of state doctrine as such, but a corollary to that 
doctrine, often referred to as the doctrine of sovereign compulsion.253 But, 
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although there are certain dicta in the Svrås Watch case according to which 
this doctrine could be construed to cover acts outside the compelling 
state254 (and even such committed within the United States), there seems to 
be little reason for extending the doctrine further than the act of state doc
trine. Immunized, thus, should be acts compelled by a foreign sovereign 
and committed within the territory of the compelled state. Again, however, 
the problem of localizing an anticompetitive act arises. Should a boycott 
compelled by a foreign sovereign be localized to its territory on the ground 
only that the companies directed have their situs there? Should the fact that 
the boycott causes a “direct effect” within the United States be considered 
irrelevant in the localization process? The submission is, it should not, and 
for the same reasons that it should not as when the applicability of the act 
of state doctrine is in question.255

The foregoing analysis leads to the following conclusions:

1) Under the FSIA, a foreign state carrying out anticompetitive activities 
characterized as public acts of state is immune from antitrust suit in United 
States courts, irrespective of where the acts are committed and whether 
they cause a “direct effect” within the United States.
2) Under the act of state doctrine, foreign anticompetitive acts of state, 
characterized as public, performed and fully executed within the acting 
state — such as nationalization or expropriation decrees, the seizure of 
property, the arresting of persons, the taking of control of companies or 
property, etc. — will not be scrutinized in American courts.256
3) In other cases, such as when
a) action is brought in a United States court against a foreign state for 

anticompetitive activities which are characterized as commercial;
b) foreign anticompetitive acts of state performed and fully executed 

within the acting state (nationalization decrees, seizures of property, 
etc., as exemplified under 2 above) characterized as commercial (here 
presuming that the “commercial activity exception” is adopted) are at 
issue;

c) foreign anticompetitive acts of state not fully executed within the acting 
state, whether characterized as commercial or public, are at issue; and 
when

d) the anticompetitive acts complained of are compelled by a foreign 
sovereign;

the FSIA with respect to a), the act of state doctrine with respect to b) and 
c), and the doctrine of sovereign compulsion with respect to d), have no 
applicability when the acts complained of are within United States (“legis
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lative”) jurisdiction or, as prescribed in the FSIA, when the acts cause a 
“direct effect” in the United States.

From this it seems clear that, except for the situations mentioned under 
1) and 2) — atypical in international antitrust law — the respect and con
cern for foreign sovereigns, here formulated in different doctrines, should, 
as a matter of principle, be incorporated into a broad jurisdictional rule.257 
Theoretically and systematically, this seems to be the better solution. In a 
jurisdictional rule comprehending a weighing-of-interests process (as we 
claim every jurisdictional rule should comprehend according to inter
national law) the question of respect and concern for the acts of foreign na
tions seems to be far better dealt with.

2.3.3.5 Consideration of foreign acts of state in the weighing-of-interests 
process

According to the general American view, as noted, the act of state doctrine 
is not a requirement of international law. Section 9 of the Restatement (2d) 
of Foreign Relations Law provides that a state “is not required by inter
national law to give effect to” a foreign act of state, so long as its refusal is 
not arbitrary. This interpretation of international law is repeated in Section 
41,258 In the Sabbatino case, the Supreme Court concluded: “We do not be
lieve that this doctrine is compelled... by some principle of international 
law... That international law does not require application of the doctrine 
is evidenced by the practice of nations”.259

Nor is the doctrine of sovereign compulsion or any other consideration 
of foreign acts of state, at least according to the view presented in the Re
statement, supra, required by international law. Thus, Section 39(1) of the 
Restatement provides that

“A state having jurisdiction to prescribe or to enforce a rule of law is not 
precluded from exercising its jurisdiction solely because such exercise re
quires a person to engage in conduct subjecting him to liability under the 
law of another state having jurisdiction with respect to that conduct.”260

With reference to Section 40, however, the state is required in some situ
ations to consider moderating the effects of the enforcement of its own law 
within the realm of an interest analysis.261

The American position is not generally adopted among writers in inter
national law. Keisen, for instance, proceeding from the principle par in 
parem non habet imperium, i.e., that equals do not have jurisdiction over 
each other, reaches the conclusion that a state does not have jurisdiction 
over foreign acts of state or individuals acting in pursuance of such acts. 
Nor, as a consequence of this principle, may the courts of one state ques- 
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tion the validity of acts of another state, provided they are performed 
“within the jurisdiction” of that state.2-62 Essentially in accord is Heiz, who 
also finds support for his view in the principle par in parem... 263 “Aus die
sem Grundsatz”, he writes, “geht aber positiv hervor, dass Handlungen, 
die ein Staat in Ausübung seiner Souveränität innerhalb seines völkerrecht
lich anerkannten Herrschaftbereichs vornimmt, von andern Staaten als 
Hoheitsakte eines fremden Staates geachtet werden müssen.”264Other pub
licists seem to agree.265 And Article 7 of the New York Resolution of the In
ternational Law Association prescribes, as we have seen, that no state 
“shall require conduct within the territory of another State which is con
trary to the law of the latter” in the event that both states have 
jurisdiction.266 There are, however, among continental writers those who 
maintain the opposite view. Schlochauer, for instance, denies that the act 
of state doctrine has become a customary rule of international law, and 
with him, it seems, is Ross.261

Hence, whether there is an international law basis for the act of state 
doctrine and the doctrine of sovereign compulsion is controversial. No at
tempt to settle the controversy here need be made, however. As was sub
mitted in the introduction of this section, the belief is that there is a duty to 
consider foreign acts of state, a duty which is derived from the jurisdic
tional principles governing international criminal law, and specifically the 
normative content of these principles — the rationale for jurisdictional 
limitations in this field of law. The consideration of foreign acts of state is 
a cardinal element in the weighing-of-interests process. To be examined 
next is the way in which this consideration is to take form.

The duty to “consider” the acts of foreign states must be seen in a lim
ited sense. Envisaged shall be a state (or any of its organs) exercising juris
diction. In exercising jurisdiction and thereby affecting the interests of 
other states (extraterritorial effects), the state has the duty to take into con
sideration the acts of those other states. It is therefore not a question of en
forcing or executing the acts of other states. The active party is not the state 
from which the acts to be considered originate, or any person relying on 
such acts, as in the case where the act of state doctrine is applied.

In conflict are the interests of the state exercising jurisdiction and the 
state (or states) affected by that exercise. Which the interests of the exercis
ing state are and how these are measured, we have already discussed. The 
initial question here becomes how the interests of the affected state are to 
be measured within the scope of a weighing-of-interests process. The stan
dard by which the interests of the affected state are to be measured should 
be the degree to which the foreign state is involved or engaged in the activi
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ties over which jurisdiction is exercised. The more directly the foreign state 
is involved, the stronger its interest. The interest is no doubt strongest in 
the situation where the foreign state itself carries out the anticompetitive 
practices. Should these activities be qualified as public acts, jurisdiction 
cannot be exercised at all; acts jure imperii immunize the foreign state 
from jurisdiction. The doctrine of sovereign immunity is a generally rec
ognized principle of international law.268 This principle constitutes the only 
absolute barrier against the exercise of jurisdicition within the realm of a 
weighing-of-interests process.269 Or more accurately stated: The principle 
of sovereign immunity, when invoked, eliminates an interests-analysis. 
Should, however, the state activities be qualified as commercial acts — acts 
jure gestionis — the interests-analysis is back in play again. The 
commercial-public act distinction is, of course, something of a con
undrum. Which anticompetitive acts are public, and which are commer
cial? In performing typical government functions, such as enacting laws, 
taking administrative measures, enforcing laws and decrees, etc., a state is 
certainly carrying out “public” acts. When acting through publicly owned 
companies, conducting “normal” business, the acts are surely commercial. 
But, between these relatively clear-cut cases, there is a grey area for which 
no general answers can be provided. Here, as suggested by Brownlie, 
“[t]he least objectionable technique is to abandon a search for general 
principles of distinction and to except from immunity, empirically and on 
the basis of general practice, a particular type of activity or 
subject-matter”.270

Leaving the public acts immunized by virtue of the principle of sovereign 
immunity aside, there seems to be a broad variety of ways in which a state 
can be involved in anticompetitive activities: the state itself is carrying out 
the activities (acts qualified as commercial); the state is participating ac
tively in the activies; the state is not participating, but commanding the per
formance of the activities; the command is in the form of a decree adressed 
directly to the companies carrying out the activities; criminal sanctions are 
attached to the command; the command is in the form of a general obli
gation (or prohibition) prescribed by general law; the sanctions are crimi
nal; the sanctions are administrative; the state encourages the companies 
involved to carry out the activities; the state encourages companies in 
general to carry out the type of activities complained of; the state gives its 
approval directly to the companies involved to carry out the activities; the 
state permits the carying out of the type of activities complained of by so 
prescribing in general law; the state has issued no regulation at all with re
spect to the activities complained of, but the activities are legal in the state 
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on the basis of a general freedom to form contracts and compete on the 
market; the state is wholly neutral with respect to the activities; the state 
has issued no regulation with respect to the activities at issue, but, accord
ing to its antitrust laws, everything not permitted is prohibited; the activi
ties are generally prohibited by law; etc.

What we have here are only examples of different degrees of state in
volvement. (The atomization could no doubt be continued, but need not be 
here). Presented is what seems to be a sliding scale of state involvement. A 
state is obviously more directly involved — and therefore more interested 
— in the anticompetitive activities when commanding them than when 
merely permitting them. This is not to suggest, of course, that a state 
merely permitting the activities, by granting a general (constitutionally 
based) freedom, should be considered disinterested (although that may 
seem the case when the state demonstrates a wholly neutral attitude to
wards the activities; but then again, that is hardly a realistic situation). A 
state disinterested in the activities of the companies situated within its terri
tory (and others as well) seems unimaginable. What distinguishes the com
mand from the mere permission is the degree of state interest.

But the form in which a state is involved in certain anticompetitive activi
ties cannot be wholly conclusive of the degree of state interest. The parti
cular form of involvement must be seen in a broader context and especially 
against the background of the general policy of the state in this area. By 
merely permitting — by general freedom — companies to engage in anti
competitive activities, a small state, for instance, may be encouraging 
mergers in order to strengthen the competitive power of the domestic com
panies on the international arena. As a corollary, a command by a state 
may not always be representative of its general policy in the particular area 
at issue, but rather constitute an isolated case (maybe even against the gen
eral policy, or induced by the adressees of the command, or issued as a pro
test against the state exercising jurisdiction). Moreover, a command issued 
(e.g., as a response) subsequent to the commencement of court proceedings 
in the state exercising jurisdiction, is hardly representative of the com
manding state’s general policy.

From the case law of United States courts we have seen examples of 
when companies are protected from liability in the case of foreign sover
eign compulsion, as distinguished from mere approval.271 In the weighing- 
of-interests process, a sovereign compulsion constitutes no absolute barrier 
against the exercise of jurisdiction. If, on the other hand, the sovereign 
command is representative of the sovereign’s general policy in the field of 
antitrust law, it will be indicative of a strong interest of that sovereign, an 
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interest to be weighed against the interests of the state exercising jurisdic
tion. An interests-analysis must always be anchored in the facts of the indi
vidual case.

2.3.3.6 “Blocking statutes” and “anti-antitrust laws”
In response to the allegedly broad application of American antitrust laws, a 
number of states have enacted counter-legislation intended to prevent or 
block court orders, to obstruct enforcement or to counteract the extraterri
torial effects of American antitrust law in general. The first “blocking sta
tutes” were primarily geared at preventing domestic companies from sup
plying data and producing documents to American authorities on the basis 
of court orders.272 They came mainly as a result of the broad investigations 
of the shipping industries in the fifties and early sixties.273 Recently, how
ever, veritable “anti-antitrust laws” have been enacted embodying the 
further purpose of thwarting the extraterritorial effects of the American 
antitrust laws as a whole. The British Protection of Trading Interests Act 
(Trading Interests Act), passed by the Parliament in March 1980, is one ex
ample of this, and probably the most extensive.274Through the years, Great 
Britain has most vehemently opposed the extraterritorial effects of the 
United States exercise of jurisdicition in antitrust cases. As late as July 
1978, the British Government submitted to the United States Government a 
diplomatic note with the following content:

“HM Government considers that in the present state of international law 
there is no basis for the extension of one country’s antitrust jurisdiction to 
activities outside of that country of foreign nationals.”275

The immediate impetus for the Trading Interests Act was no doubt the Wes
tinghouse uranium litigation, outlined above.276 The object of the Act is, as 
the title indicates, to provide “protection for persons in the United Kingdom 
from certain measures taken under the laws of overseas countries when those 
measures apply to things done outside such countries and their effect would 
be to damage the trading interests of the United Kingdom, or would be other
wise prejudicial to the sovereignty or security of the United Kingdom.”277 
The Act, which consists of eight sections, gives the Secretary of State exten
sive power to counteract measures or orders taken or issued by foreign autho
rities, courts or tribunals for the purpose of controlling or regulating interna
tional trade. The Secretary of State may, inter alia (Sections 1 and 2)

1) order a British person to give notice of any requirement or prohibition 
imposed or threatened on that person pursuant to any foreign 
measures,278
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2) prohibit a British person from complying with any such requirement or 
prohibition,279 and

3) prohibit a British person from complying with certain orders of a foreign 
court, authority or tribunal to produce any commercial document, to 
furnish any commercial information or to publish any such document 
or information, which is not within the territory of state from which the 
order originates.280

Section 3 of the Act provides criminal penalties for the failure to comply 
with the requirements imposed by the Secretary of State.

Moreover, according to Section 5, any judgment for multiple damages 
given abroad in civil proceedings shall not be enforceable (shall not be 
registered) in the United Kingdom, nor shall any other judgment based on 
a competition law which has been specified by an order made by the Sec
retary of State, or judgment on a claim for contribution to a multiple dam
age award or any other judgment based on a such law as specified.

The provisions of the Trading Interests Act outlined thus far have a de
fensive character. Sections 6 and 7, however, are more offensive. Section 6, 
also known as the “claw back” provision, enables a British citizen, British 
corporation (incorporated therein), and any other person carrying on busi
ness in the United Kingdom to recover back sums paid under foreign judg
ments for multiple damages in excess of the compensation for the loss of 
the person in whose favour the judgment was given. Recoverable are thus 
in principle, the so-called non-compensatory damages.281 Section 7, finally, 
is intended to encourage other states to enact laws providing for recovery 
of non-compensatory damages paid. The provision furnishes a basis for 
the mutual enforcement of judgments resting on such recovery (“claw 
back”) provisions.282

The “claw back” provision, coupled with the Section 7 incentive, cer
tainly offers a novel approach in international antitrust law. It is an offen
sive instrument for the neutralizing of the effects of foreign, particularly 
American, antitrust law. The offensive character of the provision has given 
rise to strong criticism, especially from U.S. commentators.283

In Canada, a bill was introduced in 1980 (Bill C-41 of July 11, 1980) on a 
Foreign Proceedings and Judgments Act containing provisions at least as 
far-reaching as those of the British Act. The proposed Act gives the At
torney General broad powers to restrict or prohibit the disclosure of docu
ments and data, and to order that a foreign judgment shall neither be rec
ognized nor enforced (Sec. 3(1) and 7(1)). It also gives any Canadian citizen 
or corporation (either incorporated in Canada or doing business there) a 
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right to sue for and recover damages from a person in whose favour a for
eign judgment is given (Sec. 8(1)). According to Section 8(3), a court that 
renders judgment in favour of a party seeking to recover damages pursuant 
to Section 8(1) may “order the seizure and sale of shares of any corporation 
incorporated by or under a law of Canada or a province in which the per
son against whom the judgment is rendered has a direct or indirect bene
ficial interest whether the share certificates are located inside or outside 
Canada.” Exceptions are provided for in Section 8(2).284

Also primarily as a result of the Westinghouse uranium litigation,285 the 
Federal Parliament of Australia enacted the Foreign Antitrust Judgment 
(Restriction of Enforcement) Act in March, 1979.286 The Act empowers the 
Commonwealth Attorney General to order that a foreign antitrust judg
ment not be enforced at all, or only partially enforced if, inter alia

1 ) the foreign court, in giving the judgment, exercised jurisdiction in a 
manner inconsistent with international law or comity, or

2 ) it is desirable for the purpose of protecting the national interest, and the 
recognition or enforcement of the foreign judgment in Australia either 
could or might be detrimental to, or adversely affect, or where the 
national interest relates to “trade or commerce with other countries, the 
trading operations of a trading or financial corporation formed within 
the limits of the Commonwealth or any other matters with respect to 
which the parliament has power to make laws or to which the executive 
powers of the Commonwealth relate”.287

The prime purpose of the “blocking statutes” and the “anti-antitrust 
laws” is, as mentioned, to block the foreign operation of American anti
trust law. The total effect of this counter-legislation would no doubt be 
momentous for the exercise of jurisdiction under American antitrust laws 
should the dictum on sovereign compulsion in the Swiss Watch case, for in
stance, be generally followed in the American court (“If, of course, the de
fendants’ activities had been required by Swiss law, this court could indeed 
do nothing .. ,”).288 This dictum is doubtlessly one of the major incentives 
for the enactment of counter-legislation.

From an international law perspective, the United States shall, of course, 
when exercising jurisdiction, take these laws (as any other relevant law) 
into consideration. In a weighing-of-interests process the counter-legislation 
reflects the interest of the affected state in this area. But, as commands in 
general, they do not form an absolute barrier against the exercise of juris
diction.289 (Whether they do so on grounds of municipal law, for instance 
by virtue of a sovereign compulsion, is an entirely different issue). And, as 
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emphasized above, the form in which the affected state is engaged in the 
particular antitrust matter should not be conclusive as to the interest that 
the state has in this. The general policy in the field of antitrust must be 
analyzed in order to establish whether the particular act of state is represen
tative of that general policy.290

2 .3.4 Consideration of other vital interests of the affected state

When exercising jurisdiction, a state must also consider the other vital in
terests of the affected state at stake in the specific case, such as economic 
interests, interests regarding the labor market and employment, security in
terests, interests in know-how and technical development and industrial in
terests in general. Here the economic interests dominate. To be established 
as a phase in the weighing-of-interests process are the possible effects that 
the exercise of jurisdiction may have on the particular companies and on 
the particular line of business involved, and the effects on the economy of 
the affected state. Relevant is also the relative importance of the industry in 
question for the affected state.

However, consideration of the economic or other interests of the af
fected state does not require detailed analysis. As an element in the 
weighing-of-interests process, such interests shall be given significance only 
in exceptional cases, where a part or the whole of the economy of the af
fected state, or a crucial part of its industry, is endangered. Considered 
shall be the vital interests of the affected state. Thus, for instance, when the 
majority of companies in a particular line of business are involved in an 
antitrust suit, and the business in question constitutes one of the major 
industries in the affected state, the court exercising jurisdiction would have 
to consider the effects of the suit and of possible decisions, upon the econ
omy of the affected state. The situation is the same where jurisdiction is 
exercised over only one company, dominating a particular line of business 
and, crucial to the affected state. Of course, a small state which is depen
dent upon one or a few branches of industry, is especially vulnerable.291

Tantamount, in some sense, to the vital interests element, is the escape 
clause that can be found in many international free trade agreements, pro
viding that a party to the agreement may, under exceptional circumstances, 
introduce protective measures.292
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2 .3.5 Consideration of the interests of the individual

2.3.5.1 Introduction
As one of the main underlying reasons for jurisdictional restrictions in in
ternational criminal law, we found the desire to protect the individual.293 
The protection of the individual is part of the normative content of the 
jurisdictional principles governing international criminal law.294 The 
weighing-of-interests process must, therefore comprehend a consideration 
of the individual’s interests. Thus far the formulation of this element of the 
interests-analysis has been very tentative indeed. Previously, brief mention 
has been made of interests such as foreseeability, avoidance of conflicting 
commands, and the principle of ne bis in idem. The time has come for elab
oration.

First, however, some general starting-points.
The status of the individual in international law is traditionally a contro

versial question.295 What interests us here, however, is not the status of the 
individual as compared to the status of a state under international law, but 
rather whether the individual can acquire rights under that law. And, 
surely, as to this question there can be no doubts, at least if we by “rights” 
imply protection under law.296 According to customary law, for instance, 
aliens are afforded protection under the international minimum standard. 
A number of international treaties and conventions, further, provide for 
the protection of the individual in other areas. The Rome Treaty of 1957 
and the European Convention on Human Rights of 1950 suffice as 
examples.

It may be argued, of course, that by protecting the interests of the af
fected state, within the scope of a weighing-of-interests process, the indi
vidual will indirectly be afforded protection. Anything moderating the 
exercise of jurisdiction will inevitably affect the situation of the individual. 
If the state exercising jurisdiction takes the conflicting laws and policies 
and other interests of the affected state into consideration, the situation of 
the foreigner will certainly change too, as a side-effect. But this is also true 
in the converse situation; in other words, when the interests of the individ
ual are considered, the affected state will probably benefit therefrom. Why 
treat the two questions separately? Are they not just two aspects of one and 
the same question? Have we not exhausted the sources of protection by giv
ing protection to the affected state? We think not. The normative content 
of the jurisdictional principles governing international criminal law indi
cates that the question of protecting the individual is independent of that 
concerning state protection. Whether there is any substance in this distinc- 
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tion in the field of international antitrust law remains to be seen.
For the purposes of international antitrust and the present study, we will 

focus our attention primarily on the individual who is foreign or alien in re
lation to the state exercising jurisdiction. And when the individual is a legal 
person, “foreignness” will at the minimum imply that the enterprise (com
pany, etc.) is seated or incorporated outside that state, when a physical per
son, that he is a foreign citizen or residing or staying outside the exercising 
state.

2.3.5.2 The protection of aliens in international law
International customary law provides protection for the alien on the basis 
of an international minimum standard.297 The standard does, on the one 
hand, not implicate that aliens may not be discriminated against. Such a 
non-discrimination rule may be found in international treaties (see e.g., the 
Rome Treaty, Article 7), but is not part of the customary law. On the other 
hand, however, a state cannot always justify the treatment of aliens, by ref
erence to the fact that its nationals are treated no better. The standard sets 
a minimum for the treatment of aliens, irrespective of how the state’s own 
nationals are treated.298

While there are many opinions as to the content of the minimum stan
dard,299 legal capacity, personal security and the protection of life and 
property, constitute the prime ingredients. None of these aspects seem rel
evant in the context of international antitrust law, however. A foreign 
enterprise is generally not denied legal capacity, nor personal security or 
protection of property. This is not the problem. (To suggest that an enter
prise is deprived of its property when forced to pay fines and damages as a 
result of court proceedings, is but begging the question: a breach of the 
minimum standard would at least require that jurisdiction is improperly 
exercised, the requisites for which we are seeking to establish).

Another component of the minimum standard is the concept of denial of 
justice (in the limited sense) or denial of procedural justice.300 As defined by 
the American Law Institute in the Restatement (2d) of Foreign Relations 
Law, Section 178, denial of procedural justice means “conduct, attribu
table to a state and causing injury to an alien, that departs from the inter
national standard of justice... with respect to the procedure followed in 
enforcement of the state’s law as it affects the alien in criminal, civil, or ad
ministrative proceedings, including the determination of his rights against, 
or obligations to, other persons.” In the following sections (Sections 
179—182), the Restatement formulates some concrete rules which concern 
the rights of the individual in connection with an arrest or detention, the 
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right to trial or other proceeding, the right to a fair trial or other proceed
ing and the right to a determination that is not manifestly unjust.301 It is 
clearly indicated, however, that the target of the rules are the extreme 
cases. So, for instance, is a decision “manifestly injust” when it is so obvi
ously wrong that it cannot have been made in good faith and with reason
able care, or when a serious miscarriage of justice is otherwise clear.302 A 
mere error in a decision, if not producing manifest injustice, does not 
constitute a denial of procedural justice. The concept of denial of justice 
must also be seen in light of the exceptional character of international mini
mum standard doctrine. A breach of the standard may, according to a pas
sage in the Neer Claim decision often relied on, be found where the treat
ment of an alien amounts to “an outrage, to bad faith, to wilful neglect of 
duty, or to an insufficiency of governmental action so far short of inter
national standards that every reasonable and impartial man would readily 
recognize its insufficiency”.303

In exceptional cases, the exercise of jurisdiction in international antitrust 
may, no doubt, amount to an “outrage” as in any other field: a trial may 
be denied, rights deprived of, and the determination may be manifestly un
just. The question is, however, under what circumstances does the exercise 
of jurisdiction over foreign persons constitute a breach of the minimum 
standard. What steps must be taken by the state exercising jurisdiction in 
order to avoid such a breach? What considerations must be made? It seems 
that the minimum standard is too vague to allow conclusions with respect 
hereto. At the same time, it would seem that the minimum standard is too 
limited in scope: it has little or nothing to convey as to questions of con
flicting commands, ne bis idem and foreseeability, i.e., questions arising as 
a result of concurrent jurisdiction.

2.3.5.3 Beyond the international minimum standard
Ross breaks away from the minimum standard.304 Beyond the requirements 
embedded in the minimum standard protecting the alien as a fellow-being, 
he argues, there are additional requirements regarding the treatment of 
aliens who reside in the state exercising jurisdiction. These requirements 
spring from the fact that the alien is subject to two legal orders: the legal 
order of the state of residence and that of the state of citizenship. Unless 
the two legal orders are in harmony, the individual will find himself under 
conflicting laws. It is the function of international law to prevent such 
conflicts. The international law solution is, Ross suggests without hesi
tation, that the law of the state in which the individual resides shall 
prevail.305 But except providing a few examples, he does not elaborate.
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For the protection of the individual, the Restatement (2d) of Foreign Re
lations Law, Section 40, provides that “Where two states have jurisdiction 
to prescribe and enforce rules of law and the rules they may prescribe re
quire inconsistent conduct upon the part of a person, each state is required 
by international law to consider, in good faith, moderating the exercise of 
its enforcement jurisdiction, in the light of such factors as... (b) the extent 
and the nature of the hardship that inconsistent enforcement actions would 
impose upon the person...”. Thus, by considering the laws of other 
states, the state exercising jurisdiction may avoid or mitigate the results of 
inconsistent commands. The extent to which the state exercising jurisdic
tion shall moderate its exercise, depends on the “nature” of the penalty im
posed by the affected state.306 The more severe the punishment in the af
fected state for carrying out the command of the state exercising jurisdic
tion, the more moderation is required of the latter state.

Another variable is the nationality of the person over whom jurisdiction 
is exercised. Nationals of the exercising state are less likely to be afforded 
protection under this rule than aliens. The more “foreign” the particular 
person is, the more protection he will have, the rule seems to indicate. 
Comment c. to Section 40 of the Restatement concludes: “By giving weight 
to the nationality and penalty factors under a principle of reciprocal 
balancing of individual and state interests, conflicts of jurisdiction are re
solved by each state applying its law more often to its nationals than to 
aliens.. .”.307

Section 40 of the Restatement limits the protection of the individual to 
situations of conflicting commands, in particular where a prohibition and 
an obligation stand against each other. The case where the prohibition or 
obligation of the state exercising jurisdiction stands in conflict with a mere 
permission of the affected state is distinguished.308 Since the Section deals 
with enforcement jurisdiction — and defined as such is according to Sec
tion 6, inter alia, the entry of a court judgment309 — the individual, the 
reasoning seems to be, does not suffer hardship when commanded by the 
state exercising jurisdiction to act in a manner permitted in his home state. 
To this one cannot object. But the conflict between a prohibition or an 
obligation, on the one side, and a permission, on the other, affects the indi
vidual at an earlier stage: an individual staying — an enterprise incorpor
ated — in one state, may be justified in adapting his activities according to 
the legal order of that state. And he may be justified in expecting that when 
he acts according to a permission, he will not be punished for his act.

Raised here are questions of foreseeability, predictability and 
certainty.310 As to these, Section 40 is silent. Section 18 of the Restatement 
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(regulating “legislative” jurisdiction)311, on the other hand, prescribes that 
the indivual must have had — objectively seen — reason to foresee that his 
act would cause results in another state, triggering the application of that 
state’s law.312 By this, however, the information in the Restatement on fore
seeability is exhausted. We are thus left in a state of vagueness.

A consideration of the interests of the individual within the scope of an 
interests-analysis and beyond the international minimum standard, would, 
it seems, require something more tangible. What additional guidance does 
the normative content of the jurisdictional principles governing inter
national criminal law give?

A number of international criminal law writers, from the past and the 
present, proceed from the — as they usually claim — international law 
principle of “norm-identity” (“Prinzip der identischen Norm”).313 This 
principle implicates, they suggest, that the act for which an individual is 
prosecuted and tried in one state, should also be an criminalized act in the 
state in which the individual committed the act. The correlative principle in 
municipal law is said to be the axiom nulla poena sine lege. Glatzel in parti
cular (in 1936), and Wendt (in 1965) advocate this view. Both regard the 
principle of “norm-identity” as a binding principle of international law. 
Both refer to the frequency in which the principle is applied in municipal 
law systems. And both refer to the fact that the principle is fundamental in 
the law of extradition as developed in international treaties and by inter
national custom.314 Finally, both classify the principle as a “general prin
ciple of law”, as defined in the Statute of the International Court of Jus
tice, Article 38(1) (c).

This principle, if transferred to the sphere of international antitrust law, 
would no doubt have far-reaching consequences. But there are compelling 
reasons against such a transfer.

First, and this is also recognized by Glatzel and Wendt, the principle 
nulla poena sine lege may protect the individual against arbitrariness and as 
such be a component of the international minimum standard (since a devi
ation from the principle may constitute a manifest injustice), but it has no 
independent bearing on the question on the proper exercise of intraterri
torial jurisdiction with extraterritorial effects. In this context, the applica
bility of the principle presupposes that laws can have no extraterritorial ef
fect, and this we have found is not the present position of international 
law. On the contrary, jurisdiction is concurrent.315

Secondly, the question whether there exists a principle of “norm
identity” in international law, is controversial. Rosswog thinks not, and 
supplies substantial evidence for his view,316 Dahm and Jescheck reach the 

609



same conclusion.317
Thirdly, and more decisively: the principle, if valid at all, seems only to 

restrict the exercise of jurisdiction on the ground of the (active or passive) 
personal principle.318 (When a national of the state exercising jurisdiction is 
either the actor or the victim of an act in another state, the act must be 
criminalized in both states to be punishable). The principle of “norm
identity” rests on the premise, namely, that the act sought to be punished 
can be fully localized to a state outside the state exercising jurisdiction, and 
that an act so localized has no effects elsewhere which can constitute a 
criminal offense. Hence, the principle of “norm-identity” can have no 
bearing on jurisdiction exercised on the basis of the protective principle. 
For, as observed in the Harvard Research on Jurisdiction With Respect to 
Crime: “To require that the act or omission be denounced as an offense by 
the lex loci would obviously defeat the legitimate purpose of protective 
jurisdiction.”319 In international antitrust law the situation is the same. 
Even if, by chance, anticompetitive acts could be localized, jurisdiction is 
exercised not on the ground of the acts as such, but on the ground of the ef
fects of the acts within the state exercising jurisdiction. To require that the 
act be denounced as an antitrust offense by the law of the state in which the 
enterprises have their situs or by lex loci contractus, or by some obscure lex 
loci actus, would tend to exclude the exercise of antitrust jurisdiction in 
international cases. A principle of “norm-identity” can therefore not be 
upheld for the purpose of international antitrust law. The weighing-of- 
interests process has no room for such absolute barriers.320

For the very same reason, the results of Rosswog321 seem inapplicable to 
international antitrust. Proceeding from the abuse of rights doctrine, 
which he claims to be a “general principle of law recognized by civilized 
nations,”322 and further through the medium of an interests-analysis, Ross- 
wog reaches the result that the exercise of jurisdiction on the ground of the 
active or passive principle of personality is restricted: a state may not pun
ish its nationals for acting in accordance with the obligation or prohibition 
of another state within that state, nor may it punish a foreigner for acting 
in accordance with an obligation, prohibition or permission of another 
state and within that state. The laws of the state exercising jurisdiction 
must therefore yield to the conflicting provisions of lex loci actus, with one 
exception: where jurisdiction is exercised over a national and the provision 
of lex loci was merely permissive in nature.323

Here again, strict dividing lines are drawn, appropriate perhaps with re
spect to certain traditional crimes, but much too simplistic and wholly un
suitable in the field of international antitrust law. General rules of an ab-
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solute character are much too blunt instruments in antitrust cases.324
Yet the interests of the individual must be considered. The protection of 

the individual, we have found, is part of the rationale for jurisdictional 
restrictions in international criminal law. The questions are, what factors 
shall be considered, and what weight shall they be given, in the weighing- 
of-interests process? The following is an appraisal of the possible factors 
and their possible weight.

2.3.5.4 Foreseeability
One of the main factors moderating the exercise of jurisdiction in inter
national criminal law, is the possibility of the individual to foresee the legal 
consequences of his acts. The application of a law must not hit the indi
vidual like a deus ex machinal On the other hand, full foreseeability can 
never be required. That would be wholly unfeasable in the modern state 
where almost every sector of life is regulated. Ignorance of law is, further
more, usually no defence in a municipal court. What we have in mind are 
rather the limited situation where the individual, residing (a company in
corporated or seated) in one state and acting in accordance with a per
mission or obligation of that state, is struck by a prohibition of another (or 
acting in accordance with a prohibition and struck by an obligation). In 
this situation, it seems, that the individual may be unduly victimized at 
times if his possibility to foresee the legal consequences of his acts is not 
considered.

The concept of foreseeability shall not be understood in a limited subjec
tive sense. It is not a matter of establishing criminal intent, and it is not a 
question of establishing “primary intent” as the International Law Associ
ation in Article 5 of its New York Resolution suggests,326 or the “intent” as 
suggested in the Alcoa decision.327 But if, of course, it can be proved in the 
specific case that the individual intended (in the subjective sense) the result 
within the state exercising jurisdiction and for which the jurisdiction is 
exercised, then the individual’s interest in protection decreases to a mini
mum — at least as far as foreseeability is concerned — which is a factor to 
be taken into consideration.

Foreseeability shall have primarily an objective connotation. The query 
should be, what can reasonably have been foreseen by the individual at 
time of acting in light of the specific facts of the case. This has at least two 
implications:

1) The closer the relationship between the conduct of the individual and 
the effects within the state exercising jurisdiction (i.e., the more direct the 
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effects are) the more foreseeable the effects, and the more foreseeable the 
legal consequences of the particular conduct. Here, direct effects and fore
seeability are nothing but two aspects of one and the same thing.
2) The more contacts the individual has with the state exercising jurisdic
tion, the more foreseeable the effects of his conduct in that state. To be 
taken into account as far as companies are concerned, are inter alia, the 
amount of business conducted within the state exercising jurisdiction, 
whether there are any agents or subsidiaries therein, whether anybody in 
the management is a citizen of, or residing in, that state, and whether the 
company is in any way controlled from that state.

It can readily be seen that foreseeability, given this content, will rarely 
have significance as a factor in the weighing-of-interests process in the field 
of international antitrust law. The “individual” here is generally a multi
national corporation with ramifications in a number of countries. It is 
strange to think that a multinational — but very exceptionally — would be 
unable to foresee the legal consequences of its anticompetitive conduct. 
Today, there can hardly be a legal adviser to a multinational corporation 
who is unaware of the risks that the company runs when engaging in anti
competitive activities.

2.3.5.5 The individual under conflicting laws (or orders)
It has been repeatedly submitted in the present study that the conflicting 
law or order of the affected state constitutes no absolute barrier against the 
exercise of jurisdiction in another state.328 The question thus becomes, what 
other consideration shall be given — within the interests-analysis — the 
fact that the individual is governed by conflicting laws or orders. Relevant 
here is primarily the situation where the law or a court order of the state 
exercising jurisdiction prohibiting certain conduct is in conflict with the 
law or a court order of the affected state enjoining the very same conduct, 
or vice versa — in other words, the situation where conflicting commands 
exist. Where the conduct in question is permitted in either state, there is 
really no legal conflict from the standpoint of the individual, and thus the 
individual will not be victimized.

A cursory look at the many antitrust laws around the world reveals that 
the laws as such generally contain no obligations, but rather prohibitions 
and permissions (the latter often moulded as exceptions from more general 
prohibitions). A conflict between a prohibitive and an obligatory pro
vision, flowing from the laws of different states, will therefore only seldom 
arise. The cardinal conflicting area is where a court order originating from 
the state exercising jurisdiction is opposed to a prohibition in the affected 
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state. This is especially so on account of the many “blocking-statutes” and 
“anti-antitrust laws” recently emerging.329 The situation can best be illus
trated by some fragments from the American case law concerning the or
dering of production of documents located in foreign states.

Requiring the production of foreign documents by subpoena is regarded 
as an essential element in the enforcement of the United States antitrust 
laws. The American courts and other authorities have not hesitated to issue 
orders to foreign enterprises for this purpose. That the documents have 
been located abroad has constituted no impediment. On the other hand, 
the American courts have restrained their exercise of jurisdiction when a 
discovery order conflicts with a prohibition to produce in lex rei sitae.330

One of the first cases high-lighting the conflict-situation was In re Inves
tigation of World Arrangements.331 As a link in a grand jury investigation 
in 1952 of what might have been a worldwide oil cartel, the court ordered 
the production of millions of documents, located both in the United States 
and abroad. The governments of the states affected by the order (United 
Kingdom, the Netherlands, France and Italy) immediately issued contra
orders prohibiting the production of the documents. The court took the 
foreign prohibitions into consideration, and for the purpose of avoiding 
hardship upon the defendants, it reserved its judgment as regards the 
foreign documents pending a showing by the defendants, inter alia, that 
they had in good faith endeavored to secure a consent (waiver) of the 
foreign state to produce the documents.332 Subsequently the subpoenas 
were quashed and the grand jury proceedings dismissed.333

The “good faith” doctrine indicated in this case was developed further 
in the Supreme Court case Société Internationale v. Rogers decided in 
1958.334 Here the Swiss plaintiff sought to recover assets seized by the 
United States Government during the war under the Trading with Enemy 
Act.335 In order to prove that the plaintiff was an “enemy” as defined in 
that Act, the American Government moved for a court order directing the 
plaintiff to produce certain documents located in Switzerland. The docu
ments, however, had been (contructively) seized by Swiss authorities and a 
removal would have constituted a criminal offense. A non-compliance with 
the court order, the Supreme Court held, was, against this background, not 
a sufficient ground for dismissal of the plaintiff’s complaint when the fail
ure to comply was due to “inability, and not to wilfulness, bad faith, or 
any fault of petitioner.”336 Still, the Court was cautious not to lay down an 
inflexible standard,337 thereby suggesting that the method on which to 
determine the existence of good faith could vary.

In Ings v. Ferguson,338 subpoenas ordering three Canadian banks with 
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offices in New York to produce documents located in Canada and in Cuba 
were quashed on the ground of “fundamental principles of international 
comity”.339 The orders, the court said, would direct the banks to violate 
foreign law, or at least circumvent foreign procedures,340thereby indicating 
that foreign prohibitions, irrespective of whether based on a statute or a 
court order, would excuse the person ordered.

In In re Grand Jury Investigation of the Shipping Industry,34' the case 
that probably has stirred the strongest international reaction,342 a number 
of American and foreign companies were ordered to produce documents 
located within as well as outside the United State. In determining whether 
to exercise jurisdiction, the court considered the nationality of the parties, 
the location of the documents, possible international implications and the 
necessity of the documents in question. With regard to the documents of 
the foreign companies located abroad, the court reserved its opinion.343 
Subsequently, the investigation was closed.

Orders by the Federal Maritime Board were contested in Montship 
Lines, Ltd. v. Federal Maritime Board.3*4 Again, the companies involved 
were required to make “a good faith attempt to obtain a waiver” of 
foreign prohibitions from the states affected. As to the effects of a failure 
in this respect, however, the court reserved its opinion.345

Though not decided in the Supreme Court, United States v. First 
National City Bank346 is probably one of the leading cases. Here, a sub
poena was served on Citibank in New York ordering it to produce docu
ments located, inter alia, in its branch in Frankfurt and relating to any 
transaction in the name of or for the benefit of two of its customers, a Ger
man company and an American company suspected for antitrust viol
ations. The bank refused to comply and offered evidence to the fact that 
the production of the documents would subject the bank to civil liability 
under German law.

The court, relying on and quoting Section 40 of the Restatement (2d) of 
Foreign Relations Law, pointed out:

“Mechanical or over-broad rules of thumb are of little value; what is re
quired is a careful balancing of the interests involved and a precise under
standing of the facts and the circumstances of the particular case... In the 
instant case, the obvious, albeit troublesome, requirement for us is to 
balance the national interests of the United States and Germany and to give 
appropriate weight to the hardship, if any, Citibank will suffer.”347

Considered as the paramount U.S. interest was the enforcement of the 
antitrust laws. When weighing the German interest, the court examined the 
significance given bank secrecy in Germany and brought forth the fact, in
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ter alia, that violation of bank secrecy was no criminal offense, but only 
subjected the bank to civil liability — which in itself should not be ac
corded decisive significance — and called attention to the absence of 
opposition from the German Government. The subpoena would further
more, if enforced, not “violate German public policy or embarass 
German-American relations”.348 And, finally, part of the documents re
lated to the business of an American company, and “surely an American 
corporation cannot insulate itself from a federal Grand Jury investigation 
by entering into a contract with an American bank abroad requiring bank 

$ * 349 secrecy .
The hardship that Citibank might suffer, the court held, was insignifi

cant. The risk of civil liability, entailing possible damages, was held “slight 
and speculative”.350

A similar balancing of interests approach was invoked in In re Westing
house Electric Corporation Uranium Contracts Litigation,^ where the 
court reversed a contempt order against an American company for refus
ing to produce documents located in Canada; a compliance would have 
been a violation of Canadian criminal law.

The court first examined whether the company in question, Rio Algom 
Corporation, had made a good faith effort to produce the requested ma
terials and reached the conclusion that it had: Rio Algom had made dili
gent effort to produce materials not subject to the Canadian regulation; 
moreover, it had sought a waiver from the Canadian authorities.352

In applying the balancing of interests test, the court found guidance in 
Section 39 and 40 of the Restatement (2d) of the Foreign Relations Law. A 
relevant factor was the interest of Canada in the documents requested, pri
marily because these were “physically located” in Canada. The Canadian 
non-disclosure regulations were in furtherance of a national interest in con
trolling and supervising atomic energy, the court concluded. The United 
States, on the other hand, had an “interest in making certain that any liti
gant in its courts is afforded adequate discovery to the end that he may 
fully present his claim, or the defense, as the case may be.”353 Tipping the 
scale in favour of Rio Algom Corporation in the present case, the court 
held, was the fact that the documents were not of decisive significance for 
the company (Westinghouse) requesting them.

An excellent illustration of the balancing of interests process in function 
is United States v. Vetco Incf^ Here the United States Internal Revenue 
Service (“IRS”) had issued summonses to Vetco Inc. (“Vetco”), an 
American corporation, and others, requesting the books, records and other 
documents of Vetco and its Swiss subsidiaries. Vetco resisted the sum
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monses and refused to comply with a subsequent district court order on the 
ground that complicance would require them to violate Swiss penal law 
(Art. 273 of the Swiss Penal Code). The court affirmed both the enforce
ment and the sanctions orders of the district court.

Guiding in conducting the interests-analysis, the court found, were the 
factors set forth in Section 40 of the Restatement (2d) of the Foreign Re
lations Law. Each factor listed therein was considered separately. In assess
ing the vital national interests of the states involved, the court considered 
the degree of difference in law or policy.355 The United States had an inter
est in collecting taxes from and prosecuting tax fraud by its own nationals 
operating through foreign subsidiaries. Switzerland had an interest in pre
serving the secrecy of business records. Since the parties were subsidiaries 
of American corporations, the court argued, the Swiss interest was dimin
ished. Further diminishing the interest of Switzerland was the fact — as the 
court found — that Switzerland had no predominantly public interest in 
non-disclosure: The concern of Switzerland in the present case was rather 
the protection of the interests of private third parties whose business secrets 
may have been involved. Since the IRS is required by law to keep the infor
mation received confidential, the court concluded, the latter interest had 
less weight.

As for the hardships that Vetco would suffer by complying with the 
court order, the court found none that were significant.356 No case had 
been cited, the court reasoned, in which a person had been prosecuted for 
complying with a court order similar to the one at issue. There was further 
no evidence that third parties interested in the confidentiality of the docu
ments requested would object to the production of these.

The required conduct was to take place both in Switzerland and in the 
United States.

The documents were further held important and relevant for the tax in
vestigation carried out by IRS. No showing had been hade that the docu
ments were cumulative of records already produced.357 There were, finally, 
no substantially equivalent alternative means for obtaining the requested 
information available. The alternatives suggested by Vetco — obtaining 
consents to the disclosure from third parties, issuance of letters rogatory, 
use of treaty procedures, masking the names of third parties, use of an in
dependent expert on Swiss law, and having the IRS examine the records in 
Switzerland — were held not substantially equivalent.

On balance thus, the court concluded, the United States had a “powerful 
interest in obtaining the summoned documents”, while the interest of Swit
zerland in insisting that they not be produced was small.358
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In conclusion, it seems that the balancing of interests approach, first in
troduced (at least explicitly: a balancing test seems to underlie the determi
nations in all cases) in First National City Bank has gained terrain. It is par
ticularly noteworthy that besides the interests of the state exercising juris
diction and the affected state(s), the courts consider the possible hardships 
on the individual company. The case law displays that the courts are reluc
tant to order the production of foreign documents where the production 
entails criminal liability, at least if a good faith attempt is made to secure a 
waiver of the criminal provision from the foreign government. A criminal 
provision prohibiting production, however, is no absolute bar. Other fac
tors, such as the nationality of the person ordered, and the subject matter 
of the documents and the extent to which they are connected to the busi
ness of American companies and the United States market, are also con
sidered. The principal argument against ordering the production of foreign 
documents, where the order opposes a criminal prohibition, is the concern 
for the individual.

If we return to the field of international law again, the following con
clusions can be made: from the perspective of international law, the issuing 
of discovery orders constitute an exercise of state jurisdiction and therefore 
require an independent interests-analysis where the order stands in conflict 
with foreign law or a foreign court order. Of course, where there is no 
conflict, an interests-analysis seems not to be warranted. One of the ele
ments of this interests-analysis, is the interest of the individual in protec
tion. The interest of the individual shall be measured according to 1) the 
severity of the penalties or other sanctions or burdens imposed upon the in
dividual for violations of the foreign provision and 2) the likelihood that 
such penalties, sanctions or burdens will be imposed. The fact that a viol
ation entails criminal liability, shall not be conclusive, but must, of course, 
carry a particular weight. Other factors within the scope of the interests- 
analysis may counter-balance the weight of that fact, inter alia, the connec
tion between the individual and the subject-matter of the documents, on 
the one hand, and the state exercising jurisdiction, and the affected state 
respectively, on the other. It would seem that the closer that connection is 
as regards the exercising state and the slighter it is as regards the affected 
state, the less weight will the fact that criminal penalties (or other sanc
tions) are imposed carry.358a

The same reasoning applies to the situation where the affected state en
joins the individual to take anti-competitive action which is prohibited in 
the state exercising jurisdiction, or vice versa. The latter state is obliged to 
consider the interests of the individual. The heavier the penalties or other 
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sanctions or burdens, and the stronger the probability that such will be im
posed, the more weight shall the interest of the individual carry. But the in
terest of the individual shall be considered in light of the interests of the 
opposing states. The slighter the interests of the affected state, the slighter 
its connection to the individual, and the slighter its interest in the anticom
petitive activities in question and in the business regulated, the less signifi
cance will the interest of the individual have. Thus, for instance, the fact 
that the individual has acted in accordance with an obligation sanctioned 
by criminal penalties, will have only little significance where the obligation 
does not rest upon a genuine interest on the part of the affected state. The 
interest of the individual in protection should, no doubt, be given a more 
independent significance in the area of traditional criminal law, where the 
individual runs the risk of being imprisoned or subjected to other severe 
penalties. However, in the field of international antitrust, the “individual” 
is generally a company. Judging from the antitrust law in the world today 
as expressed in case law and in statutes, imprisonment is a very rare device. 
As far as can be ascertained, it has never been used in the American foreign 
commerce case law.

2.3.5.6 Ne bis in idem
In the preceding section we have discussed the situation where the indi
vidual is subjected to conflicting laws and orders. The interests of the exer
cising and the affected states are in conflict and the individual is caught be
tween the jaws of opposing jurisdictions. The conclusion was that the 
interest of the individual requires protection.

The protection of the individual has yet another dimension. In inter
national antitrust law the conduct of an enterprise may have repercussions 
in several states, all of which may be interested in taking action against the 
company. Though jurisdiction is concurrent, the interests of the states as 
far as antitrust policies are concerned more or less coincide. The individ
ual, however, runs the risk of being prosecuted and punished more than 
once. Is the individual protected against double punishment under inter
national law? Is there a “double jeopardy” clause in international law, a 
principle of ne bis in idem or ne bis poena in idem?

In the Harvard Draft Convention on Jurisdiction With Respect to 
Crime, Article 13 under the title “Aliens — Non Bis In Idem” provides:

“In exercising jurisdiction under this Convention, no State shall prosecute 
or punish an alien after it is proved that the alien has been prosecuted in an
other State for a crime requiring proof of substantially the same acts or 
omissions and has been aquitted on the merits, or has been convicted and 
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has undergone the penalty imposed, or, having been convicted, has been 
paroled or pardoned.”359
This principle, the Comment to the Article adds, is almost universally ac
cepted. It is ‘‘so obviously just... and so widely approved in the world’s 
legal systems, that it hardly seems necessary to adduce reasons in its sup
port”.360 “Universally accepted,” however, is (or was at least in 1935) only 
the principle as such in one or the other form, and not necessarily in the 
broad form suggested in Article 13, as the authors of the Draft Convention 
themselves recognize.361 The Article is thus not a manifestation of de lege 
lata. For this purpose, the practice of states in 1935 was too 
heterogeneous.362 The most that could be said was that “[p]ractically all 
States have given some recognition to the principle” of ne bis in idem™3

Recently a similar provision was inserted in a European convention con
cerning the effect of foreign criminal judgments,364 providing, inter alia, 
that “[a] person in respect of whom a European criminal judgment has 
been rendered, may for the same act neither be prosecuted nor sentenced 
nor subjected to enforcement of a sanction in another contracting state”.

The prevailing view seems to be that the principle of ne bis in idem, at 
least in the form given in the Harvard Draft, is not a principle of inter
national law.365 The question is, whether the fact that the individual has 
been prosecuted and punished for certain conduct shall be given any con
sideration within the scope of the weighing-of-interests process in the field- 
of international antitrust. Must not the state exercising jurisdiction at least 
take into account the fact that the individual has been punished when 
determining what sanctions to impose and how severe those sanctions shall 
be? It seems that there is no clear answer.

First, the problem of double jeopardy is somewhat atypical for the 
weighing-of-interests process. The interests of the states do not, as noted, 
stand in conflict as far as antitrust policies are concerned. If there is a con
flict at all, it lies on another level: the state first prosecuting and punishing 
the individual is interested in having its judgment recognized, the state 
exercising jurisdiction, again, in having its laws enforced. Moreover, the 
individual may be unable to pay double fines or the double amount of 
damages.

Secondly, the principle of ne bis in idem applies when the individual is 
prosecuted or punished more than once for the same, or substantially the 
same, act. An individual committing an antitrust act is generally subjected 
to liability for the actual or potential effects generated by the act. In the field 
of international antitrust, the effects generally occur in a number of states. 
Can it be said that acts and effects for which an individual is prosecuted 
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and punished in one state are substantially the same as acts and effects 
occuring in another state, only because the acts and their effects originate 
from the same anticompetitive agreement? No, rather it seems that each 
state, including the state exercising jurisdiction, is concerned exclusively 
with the effects occurring within the state’s own territory. An illustration 
of the latter situation is the Common Market case Boehringer Mannheim 
GmbH v. Commission of the European Communities.  ̂Boehringer was a 
member of a European cartel. The cartel was initially based on an agree
ment whereby, inter alia, the prices and quotas on exports of quinine and 
quinidine were fixed. The agreement was subsequently extended to all sales 
within the Common Market. The Commission imposed a fine of 190.000 
units of account on Boenhringer. Before the Court of Justice, Boehringer 
argued that since it had already been ordered by an American court to pay 
a fine of 80.000 dollars — a fine which had been paid — based on the same 
acts for which the Commission was imposing a fine, the first fine ought to 
be deducted from the latter.367 The Court did not agree. As the penalties im
posed by the American court related to “restrictions on competition which 
occurred outside the Community”, the Court held there was “no reason to 
take them into account in these proceedings”.368 When the matter was 
brought up again in the following year the Court expounded:

“In fixing the amount of a fine the Commission must take account of 
penalties which have already been borne by the same undertaking for the 
same action, where penalties have been imposed for infringements of the 
cartel law of a Member State and, consequently, have been committed on 
Community territory. It is only necessary to decide the question whether 
the Commission may also be under a duty to set a penalty imposed by the 
authorities of a third State against another penalty if in the case in question 
the actions of the applicant complained of by the Commission, on the one 
hand, and by the American authorities, on the other, are identical.

Although the actions on which the two convictions in question are based 
arise out of the same set of agreements they nevertheless differ essentially 
as regards both their object and their geographical emphasis.”369

The duty of the Commission “to set a penalty imposed by the authorities 
of a third State” against another penalty was never discussed. The 
Advocate-General, however, having analyzed the question, was convinced 
that such a duty did not lie under international law.370

In conclusion it seems that the principle of ne bis in idem cannot be an
chored in international law, nor can the correlative principle ne bis poena 
in idem. Whether this implies that a foreign criminal judgment shall be 
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wholly ignored cannot be settled here. In the field of international anti
trust, the problem will not arise too often because of the difficulties in es
tablishing identity of the act complained of in the several states.

2.4 The weighing-of-interests process — Proportionality

Established so far are the interests to be balanced within the scope of the 
weighing-of-interests process. On the one side, we have found the interests 
of the state exercising jurisdiction in having its laws enforced and its mar
ket protected from the effects of anticompetitive activities. The more direct 
and the more substantial the effects of such activities, the stronger the in
terest of the state exercising jurisdiction. On the other side, we have the in
terests of the state affected by the exercise of jurisdiction in having its laws 
and policies implemented, and the interest of the individual affected in 
some degree of foreseeability and in the prevention of conflict-situations.

Establishing the relevant interests, the elements of the weighing-of-inter- 
ests process, is in itself an arduous task. Even more difficult, however, is 
establishing a norm for the balancing of the relevant interests. The ques
tion is, in order to render the exercise of jurisdiction improper, how much 
more weight must the interests of the affected state and the affected indi
vidual have than the interests of the state exercising jurisdiction? When 
does the exercise of jurisdiction become a violation of international law? Is 
it a violation of international law when jurisdiction is exercised in a case 
where the balanced interests have equal weight, or must the interests of the 
state exercising jurisdiction be outweighed by the opposing interests of the 
affected state and individuals; and if this is so, to what degree?

Whatever the principle governing the balancing process, it is by necessity 
abstract in nature. The principle can be no more than a very general stan
dard to be applied in the individual case. The choice must be between such 
general standards as indicated above: equal weight, unequal weight, clearly 
unequal weight, manifest disproportion, substantial disproportion, 
extreme disproportion, etc.

The advocates of the abuse of rights theory have, as we have seen, pro
posed various standards.371 Bar, for instance, suggests that the affected 
state must tolerate extraterritorial effects, as long as the disadvantage of 
the effects does not stand in an immense (“horrender”) disproportion to 
the interests of the state exercising jurisdiction.372 The abuse of rights doc
trine will, according to Bär, apply only in the extreme situation. The doc
trine is not applicable merely because the interests of the affected state are, 
objectively seen, stronger than the interests of the state exercising jurisdic- 
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tion. This is not in the nature of the abuse of rights doctrine. It is only in 
extreme cases where the jurisdictional rights of a state are abused, and 
therefore, Bär concludes, there is no need to decide which state has the 
strongest interests in the specific case.373

Rosswog, who also proceeds from the abuse of rights theory, comes to a 
different conclusion. The state exercising jurisdiction abuses its jurisdic
tional rights when it encroaches upon the, objectively seen, more vital 
(“höher bewertete”) interests of the affected state.374

Dahm, on the other hand, suggests that the state exercising jurisdiction 
abuses its rights where its own interests are insignificant, while, at the same 
time the interests of the affected state (or of the whole international com
munity) are severely damaged.375

Meessen, whose reasoning is based on other theories of international 
law,376 is of the opinion that the exercise of jurisdiction is a violation of in
ternational law as soon as the interests of the affected state outweigh the in
terests of the state exercising jurisdiction.377 Rosenfield™ and Bradford 
Reynolds ™ viewing the problem principally from the standpoint of muni
cipal law, seem to agree in principle with Meessen, although neither of 
them is ready to lay down a fixed standard. “Clearly”, says Bradford Rey
nolds, “if the weighing process were to reveal a substantial, irremediable 
conflict with the law of a foreign nation which has a far more significant 
interest in the transaction, extraterritorial application of the Sherman Act 
would be considered an affront to that nation’s sovereignty.”380 On the 
other hand, “where the conflict is minimal or nonexistent and United 
States interest in the transaction is paramount, the threat to international 
legal order is virtually eliminated and an opposite conclusion should be 
reached.”381 Recognizing that he is merely enlightening the most obvious 
cases, the author concludes: “Between these extremes, of course, there lies 
a gray area awaiting judicial delineation.”382

As these few examples show, the standards proposed for the balancing 
of interests are numerous. There seems to be almost as many propositions 
as authors .383 It is notable that although the propositions are many, very 
few authors discuss the reasons for selecting a specific standard. Bär, being 
one of the few who does explain his choice, claims that his standard lies in 
the structure — in the nature — of the abuse of rights theory.384 His obser
vation seems to be correct. It certainly is in the nature of the abuse of rights 
theory to be applied in exceptional (extreme) cases.385 Apparently, an abuse 
of jurisdictional rights cannot be found merely on the ground that the in
terests of the affected state outweigh the interests of the state exercising 
jurisdiction. It is not in the nature of the abuse of rights theory to rest on a 
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delicate interests-analysis; the “rights” abused (here: the jurisdictional 
“rights”) would be too restricted.386

Meessen’s standard has another basis; it rests on the principle of sover
eign equality. The state exercising jurisdiction and the affected state, Mees
sen concludes, have an equal right to maintain their ability to function as 
independent centres of government (“Leitungszentren”), a right derived 
from the principle of sovereign equality.387 This conclusion, however, is not 
in accord with the understanding of the concept of sovereign equality 
maintained in the present study.388 Sovereign equality and the principle of 
equality, we have found, merely imply a right to be equal before the law. It 
is not possible to derive any other rights from the principle of equality. The 
application of the principle of equality presupposes the existence of some 
other rule or principle of international law. Meessen does not advance such 
a rule or principle.

The standard for balancing the interests within the scope of the 
weighing-of-interests process, would, it seems, have to reflect the general 
structure of the jurisdictional principles governing international criminal 
law. In the first place, the structure of those principles is vague; there are 
no clear borderlines between what is permitted and what is not. Moreover, 
in the absence of a general prohibition in this field of law, such as the prin
ciple of territoriality is sometimes thought to be (from which certain excep
tions are made),389 the presumption is for the freedom of the states.390 
Against this background it appears to be inappropriate to work with too 
narrow margins. The standard proposed here thus reads as follows: when 
the interests of the affected state and of the individual(s) in combination 
clearly outweigh the interests of the state exercising jurisdiction, the exer
cise of jurisdiction will constitute a violation of international law.

2.5 The weighing-of-interests process — An examination of some cases 
from the United States foreign commerce case law

For the purpose of illustrating some of the abstract reasoning in the preced
ing sections, we will here briefly seek to apply the weighing of interests 
analysis in concrete cases. As a basis for this concretization we have chosen 
a few cases from American case law involving antitrust issues, cases more 
fully discussed in part one of the present study. The state exercising juris
diction is thus in each case the United States.

In American Banana Co. v. United Fruit Co.,™ the affected state was 
Costa Rica and the affected person, an American company. The alleged 
anticompetitive practices damaged the business — both in Costa Rica and 
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in the United States — of an American company (American Banana Co., 
the plaintiff) and had effects on the trade of bananas between Costa Rica 
and the United States. The causal relationship between the acts complained 
of and their effects was close; the degree of “directness” was high. It also 
appears that the effects were rather substantial.

The interest of the United States in the enforcement of its laws was no 
doubt strong when seen in relation to the interest of Costa Rica: while the 
Costa Rican Government, as alleged — trough its agents — carried out 
some of the acts causing the effects, it may be presumed that these acts and 
the whole attitude of the Costa Rican Government in the specific case did 
not rest on a general economic or antitrust policy. The acts were not repre
sentative of the general policy of Costa Rica in this field. Thus, from the 
perspective of international law the interests of the United States clearly 
outweighed the interests of Costa Rica.

Taking into consideration the interests of the affected individual, one 
would still reach the conclusion that the exercise of jurisdiction would have 
been permitted from the standpoint of international law. The only issue 
left open is whether the applicability of American law was foreseeable. It 
may be that the applicability was not foreseeable in 1909, when the case 
was decided. In those days the Conflict of Law rule lex loci delicti was 
strictly construed. Today, however, the American defendant could hardly 
have argued that it was unable to foresee the legal consequences of his acts 
performed in a foreign country.

The reasoning and the conclusions reached with respect to the American 
Banana case, also apply to U.S. v. Sisal Sales Corp}92

In the Alcoa*93 case, the U.S. exercise of jurisdiction affected Canada 
and a company incorporated there. The interest of the United States lay in 
the protection of its market from the effects of foreign production quotas 
and price agreements. The degree of “directness” was high; the foreign ar
rangements applied directly to the foreign trade of the United States. The 
degree of substantiality was also significant; the arrangements covered a 
major part of United States aluminum imports. In Canada, on the other 
hand, the arrangements were probably permitted. Whether the Canadian 
Government encouraged production quotas and price agreements, is un
clear. Still, it might have been the general policy of Canada to encourage 
cooperation between enterprises in some sectors of the industry, simply by 
permitting — or, more correctly, not prohibiting — named arrangements.

Hence it is conceivable that the antitrust policies of the United States 
were in conflict with a conscious economic policy of Canada.

The court in the Alcoa case did not explicitly adopt a weighing of inter- 
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ests approach. Implicitly, however, the court took the interests of the af
fected state and the affected individual into consideration. Thus, the “limi
tations customarily observed by nations upon the exercise of their powers” 
and the “international complications likely to arise” were considered.394 
Furthermore, an “intent” requisite was established. But rather than deter
mining the jurisdictional issue on an ad hoc basis, in light of the particular 
interests involved in the case at bar, the court sought to establish a general 
jurisdictional rule, a convenient formula, intended to be guiding for the 
future (“actual and intended effects”).

The fact that the court did not adopt the weighing of interests approach, 
does not, of course, render the exercise of jurisdiction illegal under inter
national law. Laconic jurisdictional formulae of a general nature are also, 
as we have seen, based on considerations of conflicting interests. The prob
lem with broad formulae is that they tend to obscure the real issues. But the 
fact that broad and general formulae are poor as jurisdictional instru
ments, and certainly inferior as methods to the weighing-of-interests pro
cess, is not in itself conclusive as to whether jurisdiction is properly exer
cised in a case where a formula is applied.395 The question of whether the 
exercise of jurisdiction is proper, can only be determined by examining the 
whole case, including the remedy, the requisites for personal jurisdiction, 
and all relevant facts.

Thus, in weighing the interests of United States against the interests of 
Canada in the Alcoa case, one .must, for instance, consider the circum
stance that “Limited”, the Canadian defendant, was closely connected to 
an American company and to the American market at large. This close 
connection ought to tip the scale in favour of the United States. One must 
also bear in mind that the remedy imposed was limited in character; it did 
not involve traditional criminal sanctions, but rather an injunction calcu
lated to protect the American interests.

In the General Electric case,396 the United States exercised jurisdiction 
over a Dutch corporation (Philips). The United States was interested in 
protecting its home market. An agreement to which Philips was a party 
implied a possibility for the other party of the agreement — an American 
company — to monopolize the American market. The degree of directness 
was again high, as was the substantiality of the effects: the arrangements 
affected the whole incandescent lamp industry of the United States. The 
Netherlands, on the other hand, was strongly interested in giving Philips 
relatively free hands in the world market, for the purpose of strengthening 
the international competitiveness of the company.397 The antitrust policies 
of the both states were thus in conflict.
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Although the remedy in the General Electric case contained provisions 
— inter alia, a so called saving clause — designed to restrict the exercise of 
U.S. jurisdiction, it is not entirely clear that jurisdiction was properly exer
cised. One may question, for instance, whether not the United States in
terests could have been sufficiently safeguarded by the exercise of jurisdic
tion over the American party to the anticompetitive agreement. Moreover, 
unlike the Canadian defendant (Limited) in the Alcoa case, Philips was not 
closely connected to the United States market. In addition, especially in 
light of this latter fact, the foreseeability of Philips, as regards the legal 
consequences of its acts, must have been limited. The economic interests at 
stake for the Netherlands may also have been significant.

But then, of course, whether the interests of the Netherlands clearly out
weighed the interests of the United States, considering the restricted 
character of the remedy imposed upon Philips, is highly debatable. A full 
answer to this question cannot be given without a close examination of all 
relevant facts of the case within the scope of a weighing-of-interests pro
cess. Since the court did not adopt a weighing-of-interests approach, but 
rather applied a scanty jurisdictional formula, many of the relevant facts 
and issues were left unexposed. The suggestion that the exercise of jurisdic
tion in General Electric was questionable, is under such circumstances the 
best conclusion that can be offered with respect to the legality of the exer
cise under international law.

Much of the reasoning here with respect to the General Electric case also 
applies to the ICIcase,398 with one essential distinction however: in the ICI 
case the British defendant was more closely connected to the United States 
market than was Philips in the General Electric case.

The court in the Swiss Watch case399 neither explicitly nor implicitly bal
anced the interests of the states involved: the interest of the United States in 
protecting its watch industry (besides procuring a free market) on the one 
hand, and the interest of Switzerland in protecting and strengthening the 
competitiveness of its watch industry on the other.

It is clear that the arrangements of the Swiss watch enterprise were initiat
ed, encouraged and partly implemented by the Swiss Government. It is also- 
clear that the Swiss watch industry constituted a very vital part of the Swiss 
economy. The industry constituted the “very heart and core” of the entire 
Swiss economy — 25 % of the gross national production and more than half 
of all Switzerland’s exports.400 The contacts of the Swiss defendants with the 
American market were besides an extensive export trade relatively insignifi
cant. Against this background, it seems that the court in the Swiss Watch case 
should have considered the interests of Switzerland more carefully.
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Yet it was not until the negotiations between the Government of the 
United States and Switzerland were concluded by an agreement subsequent 
to the intervention by the latter, that the court found cause to restrict its 
exercise of jurisdiction by modifying the final judgment.

Haight, having examined the Swiss Watch case in extenso, makes the fol
lowing observations:

“[T]he Sherman Act conspiracy concept was employed in mechanical 
fashion without recognizing the apparent incongruity of applying this con
cept to long-standing industrial charters operating abroad in accordance 
with foreign law and with the active participation of a foreign 
government... In view of the extensive submissions of the Swiss Govern
ment, it is surprising that the court treated the case as one falling wholly 
within the domestic ambit of the Sherman Act, without regard either for 
principles of conflict of laws or of intenational law.”401

The Swiss Watch case presented a pronounced conflict-situation. The anti
trust policies of the United States clashed with the antitrust policies of 
Switzerland. The reorganization of the Swiss watch industry and the ac
companying arrangements, although not directly prescribed or dictated by 
the Swiss Government, were energetically encouraged and desired by it. 
The arrangements effected by the Swiss defendants constituted a genuine 
part of Swiss antitrust and economic policy.

While the effects of Swiss activities upon the American market did reach 
a high degree of “directness” and substantiality — the entire United States 
watch industry was affected — it seems that the interests of Switzerland in 
implementing its own policies and in requlating its own trade, in combi
nation with the interests of the affected Swiss corporations and associ
ations (the foreseeability aspect) clearly outweighed the interests of the 
United States. It thus seems that the court’s exercise of jurisdiction before 
entering the Modified Final Judgment in 1965402 was not in accord with in
ternational law; whether the entry of the Modified Final Judgment was, is 
an entirely different matter. (The provisions of the Modified Final Judg
ment, however, indicate that they rest on a careful weighing of the various 
interests involved).403

In the Timberlane case,404 an explicit weighing of interests approach was 
adpoted for the first time. The court in that case made a distinction be
tween the following two jurisdictional questions: does the court have sub
ject matter jurisdiction under the American antitrust laws?; and: should 
the court, as a matter of international comity and fairness, exercise the 
jurisdiction? The former question is purely a matter of municipal law; the 
latter, however, involves issues of international law. The elements to be 
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weighed in answering the second question, according to the court, were as 
follows:

1) the degree of conflict with foreign law or policy;
2) the nationality or allegiance of the parties, including the locations or 

principal places of business of corporations;
3) the extent to which enforcement by either state of their laws and policies 

can be expected to achieve compliance;
4) the relative significance of the effects on the United States as compared 

with those occurring elsewhere;
5) the extent to which there is an explicit purpose to harm or affect Ameri- 

- can commerce;
6) the foreseeability of effects on the United States; and
7) the relative importance to the violations charged of conduct within the 

United States as compared with conduct abroad.405

However, the court in the Timberlane case did not really perform an 
interests-analysis. One of the principal reasons for remanding the action, 
the court noted, was namely that the lower court did not make a compre
hensive analysis of the relative connections and interests of Honduras, the 
affected state, and the United States.

In Mannington Mills,406 the weighing of interests approach was elabor
ated, but, as in the Timberlane case, an interests-analysis was not per
formed. In remanding the case, the court listed no less than ten factors to 
be considered by the lower court in determining the jurisdictional issue. 
Added to the factors advanced by the Timberlane court were, inter alia’.

1) the possible effect upon foreign relations if the court exercises jurisdic
tion and grants relief;

2) if relief is granted, whether a party will be placed in a position of being 
forced to perform an act illegal in either country or be under conflicting 
requirements by both countries;

3) whether the court can make its order effective;
4) whether an order for relief would be acceptable in this country if made 

by the foreign nation under similar circumstances; and
5) whether a treaty with the affected nations has addressed the issue.407

Nevertheless, the court gave a few indications on how it regarded the inter
ests involved in the specific case. As to the interest of the United States, the 
court observed: “The antitrust statutes enacted by Congress commit this 
country to the free enterprise system and the exercise of open competition. 
If an American company is excluded from competition in a foreign country 
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by fraudulent conduct on the part of another American company, then our 
national interests are adversely affected.”408 Considering the interests of 
the affected state, the court went on: “In a purely domestic situation, the 
right to a remedy would be clear. When foreign nations are involved, how
ever, its is unwise to ignore the fact that foreign policy, reciprocity, comity, 
and limitations of judicial power are considerations that should have a 
bearing on the decision to exercise or decline jurisdiction.”409 A judgment 
against the defendant, the court concluded, would have “direct and 
ripple” effects in the affected state: many of the policies with respect to 
patents could be frustrated by a decree of an American court.

The weighing-of-interests standard introduced in Timberlane and Man
nington Mills is no doubt better fitted as a method to cope with the require
ments of international law than the mechanical effects-formula presented 
in the Alcoa case. It provides for an explicit weighing of the relevant inter
ests coupled with open arguments. Whether the exercise of jurisdiction in 
Timberlane and Mannington Mills is more in accord with international 
law, on the other hand, does not so much depend on the method adopted, 
but on the results reached by applying the method.410

What the courts in Timberlane and Mannington Mills, as well as in other 
cases, fail to realize, however, is that the consideration of the interests of 
the affected state(s) and individual(s) within the scope of a weighing-of- 
interests process is not merely a matter of international comity, but a re
quirement of international law.

The object of this section was, as pointed out at the outset, to briefly il
lustrate the weighing-of-interests process by examining its application in in
dividual cases. A more thorough examination cannot be made without 
access to all relevant facts in the specific cases. The examination should 
therefore not be understood as conclusive, but rather as indicative at the 
most of how, and to what extent, the American courts consider the in
terests of the affected state(s) and individual(s) within the ambit of a 
weighing-of-interests process and as required by international law.

Notes, chapter XVI

1 See further Dicke, at 196; Gerlach, at 29 ff.; Paschos, at 52 ff. Also see Art. Ill, Section 5a 
and Art. IV, Section 10 of the Statute of the World Bank (IBRD).

2 As to the concepts sovereignty, independence and domestic sphere, see further supra chapter 
VIII and XI. As to the protected area, see further Gerlach, at 128 ff.; Dicke, at 18 ff.; Vin
cent, at 14 f.; Paschos, at 26 ff.; Thomas/Thomas, Non-Intervention, at 69.

629



1 See e.g. Dicke, at 16: “Die Spannweite des Begriffs und die politische Brisanz, die stets mit 
Fragen der Intervention verbunden ist, haben dazu geführt, dass kein Punkt der Definition 
der Intervention unumstritten ist.” Also see Wengler, at 1038: “Das Interventionsverbot stellt 
eines der am wenigsten geklärten Kapitel der allgemeinen Völkerrechts dar.”

4See e.g. Gerlach, at 138 and 195; Dicke, at 144 f. and 186; Berber, at 186; Eek, Folkrätten, at 
376; Dahm, at 201. But see Paschos, at 33.

5 See Gerlach, at 53 ff. and 84 ff.

6 See Gerlach, at 84.

7 See e.g. Oppenheim-Lauterpacht, Vol. I, at 305; Brierly, Law of Nations, at 402; Keisen, 
Principles of International Law, at 63 f.; Ross, at 218 f.; H. Sundberg, at 52 f.; Eek, Folkrät
ten, at 370 f.; Lauterpacht, International Law and Human Rights, at 167 (1950); A. Hershey, 
The Essential of International Public Law, at 147 (New York, 1923); Q. Wright, Is Discussion 
Intervention, 50 Am. J. Int. L. 102, at 106 (1956).

8 Quoted after Gerlach, at 54 (Lawrence-Winfield, The Principles of International Law, at 
120, 7th ed., Boston-New York-Chicago, 1923).

9 See Verdross, at 228; Fenwick, at 243, n. 54; C.C. Hyde, International Law — Chiefly as In
terpreted and Applied by the United States, Vol I, at 246 (Boston, 1947); E.C. Stowell, Inter
vention in International Law, at 317 f. (Washington, 1921); Fawcett, Intervention in Inter
national Law. A Study of Some Recent Cases, 103 Recueil des Cours 347, at 348 ff. (1961 II); 
J.G. Starke, An Introduction to International Law, at 94 (5th ed. London, 1963); M. Sibert, 
Traite de droit international public. Le droit de la paix. Vol. II, at 341 (Paris, 1951); 
Rousseau, Droit international public, at 326 (Paris, 1953); H. Becker, Die völkerrechtliche In
tervention nach modernster Entwicklung, at 6 (Diss. Hamburg, 1953); H. Haedrich, “Inter
vention”, in Wörterbuch des Völkerrechts, Strupp/Schlochauer, Vol. II, at 145.

See further Gerlach, at 53 ff.; Dicke, at 167 ff. Also see Vincent, at 8: “[Ijntervention will 
be understood as coercive interference. The use of threat or force will be taken as a guide to 
the incidence of intervention.”

10 This is not to say that the authors of the Charter intended to define the principle of non
intervention in these lines. See further Gerlach, at 29 ff.

11 Cf. Gerlach, at 137 ff.; Dahm, at 201; Oppermann, Nichteinmischung in innere Angelegen
heiten, 14 Archiv des Völkerrechts 321, at 321 ff. and 341 (1968—70); Ross, at 218 f.; E. 
Menzel, Völkerrecht, at 216 (Berlin — München, 1962).

12 O’Connell, at 304 ff. Cf. L. Cavaré, Le droit international public positif, Vol II (Les moda- 
lités des relations jurisdiques internationales — Les compétences respectives des états, at 547 
(2d ed. Paris, 1962).

13 Oppermann, supra n. 11, at 521 ff.

14 Jessup, A Modern Law of Nations, at 223 (New York, 1949).

15 Friedmann, The Changing Structure, at 270 (footnote omitted). Cf. von Glahn, at 162 ff.

16 Thomas/Thomas, Non-Intervention, at 273 ff., 391 ff. 440 ff. and 409 ff. Notice the 
following conclusions made by Thomas and Thomas (at 409): “International Law, for the 
most part, acknowledges that each state has a right to decide what economic policy it will fol
low in its dealings with other states, for the choice of a foreign economic policy which a 
government feels will best benefit its national economy is a matter ordinarily within the do
mestic jurisdiction of the state. Nevertheless, the external economic policy of a nation has 

630



international character; and if such a policy is used as a weapon by which a state seeks to im
pose its will upon another... then such an interference falls easily into the classification of 
intervention and may be considered legal or illegal only as intervention may be considered ille
gal or legal.”

17 Dahm, at 204; Wengler, at 1038 ff.; Paschos, at 82: ‘‘Verlust der Entscheidungsfreiheit des 
betroffenen Staates...”. Also see F.X. de Lima, Intervention in International Law With a 
Reference to the Organization of American States, at 15 f. (The Hague, 1971).

18 Cf. Gerlach, at 159 f: “Die Kritik an der herrschenden Meinung hatte gezeigt, dass die Be
schränkung des Interventionsbegriffs auf die Anwendung bzw. Androhung militärischer Ge
walt der heutigen Wirklichkeit nicht mehr gerecht wird. Aber auch die bisher dargestellte Er
weiterung auf andere Formen der vis absoluta, vor allem aber auf die Methoden kompulsiver 
Gewalt sowie die Drohung mit empfindlichen Übeln, die nicht allein aus der Androhung mili
tärischer Gewalt zu bestehen brauchen, genügt noch nicht, um alle Möglichkeiter der Beein
trächtigung der Entscheidungsfreiheit eines Staates zu erfassen. Es handelt sich bei diesen Üb
rigen Arten des Eingriffs in fremde Angelegenheiten um Einwirkungen, die von der Methode 
her gesehen eine geringe Intensität enthalten, in der Wirkung aber oft das gleiche Ergebnis er
zielen.” (Footnotes omitted).

19 Gerlach, at 159 ff.

20 Id., at 166 ff. Cf. Paschos, at 82.

21 Gerlach, at 173 f.

22 Id., at 174. Also see R.M. Derpa, Das Gewaltverbot der Satzung der Vereinten Nationen 
und die Anwendung nichtmilitärischer Gewalt, at 60 ff. (Frankfurt, 1970). Cf. Dicke, at 183 f.

23 Dicke, at 221 f. Cf. W. Kewenig, Gewaltverbot und noch zulässige Machteinwirkung und 
Interventionsmittel, in W. Schaumann, Völkerrechtliches Gewaltverbot und Friedenssiche
rung, 175, at 191 (Baden-Baden, 1971); Wengler, at 1047, n. 3; I. Seidl-Hohenveldern, Das 
Recht auf wirtschaftliche Selbstbestimmung, Aussenwistschaftsdienst des Betriebs-Beraters 
(1947), at 9 and 13.

24 Dicke, at 225 ff.

25 An extensive interpretation of the principle of non-intervention has Berber (at 187): “Eine 
Intervention kann also auch mit diplomatischen, finanziellen, wirtschaftlichen, propaganditi- 
schen, innenpolitischen (subversive Intervention) Mitteln vorgenommen werden, mit deren 
Vornahme versucht wird, in einer gegen die guten Sitten, gegen Treu und Glauben verstossen
den Weise, unter Ausnützung einer überlegenden Machtlage, arglistig, heimtückisch in den 
Bereich der freien Selbstbestimmung eines Staates einzugreifen, um diesen zu einem Tun oder 
Unterlassen, das er in freier Selbstbestimmung so nicht gestalten würde, zu unterlassen.” 
(Footnote omitted). From the outer periphery of the principle of non-intervention, Berber (at 
188) takes the example where a state prescribes an obligation upon its nationals to commit acts 
which are prohibited in the foreign country in which they reside, and the reverse situation, 
where the state prohibits its nationals to commit acts in the foreign country in which they re
side. These are cases of “illegal” interventions (“verbotene Interventionen”), Berber claims. 
But surely, these examples need to be qualified. The mere act of state can hardly — seen in 
light of the view expounded above — qualify as an intervention or interference. Cf. Reuter
swärd, Lagstiftningsmaktens folkrättsliga gränser, SvJT (1977), p. 87, at 93.

Writers on international law from the U.S.S.R. seem generally to advocate a broad defini
tion of intervention. See further Gerlach, at 77 ff. and Dicke, at 193 ff. Also see Schweisfurth, 
Sozialistisches Völkerrecht, at 304 f. (Berlin-Heidelberg-New York, 1979) and A.P. Mowt- 
schan, Kodifizierung und Weiterentwicklung des Völkerrechts, at 140 f. (Berlin (DDR), 1974).

631



26 Gerlach, at 177 ff. Cf. Dahm, at 206 f. See criticism, Dicke, at 180 ff. and Meessen, at 229.

27 Gerlach, at 191 and 202 ff.

28 Id., at 204 ff. Gerlach takes the following example (at 206): “Wendet ein Staat wegen eines 
politischen Zieles, auf dessen Verwirklichung er nicht vital angewiesen ist, beispielsweise das 
besonders schwere Mittel des Abbruchs der Handelsbeziehungen oder der Verhängung eines 
Embargos über lebenswichtige Waren an und führt diese Methode zu einer Existenzbedro
hung des Adressaten, so sind die Voraussetzungen der sozialen Inadäquanz gegeben; es liegt 
dann eine verbotene Einmischung, eine Intervention, vor.”

Here the principle of proportionality is violated, Gerlach concludes.

29 Meessen, at 200 ff. Also see H-C. Kersten, Zur Anwendbarkeit des GWB auf ausländische 
Unternehmenzusammenschlüsse mit Inlandswirkungen, 29 Wirtschaft und Wettbewerb 721, 
at 725 (1979).

30 Meessen, at 204 f.

31 Id., at 204

32 See the recent decision by the German Bundeskartellamt of Februar, 24, 1982 (“Morris 
Rothmans”, B6-691100-U-49/81), in 32 Wirtschaft und Wettbewerb 483 (1982), at 493 f.

33 Dicke, at 235. Also see Rehbinder, in Immenga/Mestmäcker, Kommentar zum GWB, at 
1881.

Meessen (at 202 and 218) forwards the concept of sovereign equality as an additional basis 
for his reasoning. This concept does not, however, convey more than the principle of non
intervention shall apply equally to all states. See the discussion supra chapter XII.

34 See supra p. 401 ff.

35 See e.g. Meessen, at 198 ff,; Brewster, at 301 ff. and 444 ff.; Trautman, in Brewter, at 339 
ff.; Rahl, at 410 ff.; Zwarensteyn, at 161 ff.; I. Hunter, Specific Application to Anti-Trust 
Matters of General Principles of International Law Governing the Assumption and Exercise 
of Jurisdiction, ILA 1970, p. 221, at 239. See the advocates of the abuse of rights theory, sup
ra p. 527 f. In some respect also P. Müller, at 81 ff.; Rudolf, at 22 ff.; Jessup, Transnational 
Law, at 64; Mann, at 41.

36 Restatement (2d) of Foreign Relations Law, Section 40, Comment a.

37 See ILA 1972, at XX.

38 But see e.g. Scheuner, ILA 1970, at 163 (contribution to discussion); Chilstrom, ILA 1972, 
at 137 and Meessen, id., at 122 ff. (contributions to discussion).

39 Hunter, supra n. 35, at 241 f.

40 396 F. 2d 897 (2d Cir. 1968).

41 Hunter, supra n. 35, at 245 (emphasis added).

42 396 F. 2d 897, at 901 (2d Cir. 1968).

43 For an extensive analysis of this trend and the application of the approach, see A. Shapira, 
The Interest Approach to Choice of Law (The Hague, 1970).

44 Section 6(2) (1971), cf. Comment d.

45 See supra p. 527 f.

632



46 See supra p. 522 ff.

47 P. Müller, at 81 ff.

48 Hunter, supra n. 35, at 242.

49 Restatement (2d) of Foreign Relations Law, Section 40.

50 See e.g. Rahl, at 415. The concept of comity as used here denotes discretion as opposed to 
the binding character of international law. See Yntema, The Comity Doctrine, 65 Mich. L. 
Rev. 9 (1966); Nussbaum, Rise and Decline of the Law-of-Nations Doctrine in the Conflict of 
Laws, 42 Colum L. Rev. 191 (1942); H. Müller, at 113 ff. and 157 ff.

51 S.D. Metzger, The Restatement of the Foreign Relations Law of the United States: Bases 
and Conflicts of Jurisdiction, 41 N.Y.U.L. Rev. 7, at 19 f. (1966). Cf. Brewster, at 444 ff., 
especially at 446, where he states a jurisdictional rule of reason, urging forbearance to exercise 
jurisdictional power “to its fullest possible extent”. Also see LT. Onkelinx, Conflict of Inter
national Jurisdiction: Ordering the Production of Documents in Violation of the Law of the 
Situs, 64 Nw. U.L. Rev 487, at 501 (1969); H.G. Maier, Extraterritorial Jurisdiction at a 
Crossroads: An Intersection Between Public and Private International Law, 76 Am. J. Int. L. 
280, at 294 (1982).

52 See supra p. 496 ff.

53 See supra p. 512 ff.

54 North Sea Continental Shelf Cases, l.C.J. Reports (1969), p. 3, at 47 f. (section 85).

55 Cf. the discussion supra p. 512 ff.

56 Barcelona Traction Case, l.C.J. Reports (1970), p. 3, at 105 f.

57 See supra p. 522 ff. And this is also true of the advocates of the abuse of rights theory, see 
supra p. 527 f.

58 See e.g. Harvard Research and Draft Convention, at 484; Hermanns, at 24; Krumbein, at 
111; Brewster, at 287; Brierly, The “Lotus” Case, 44 L.Q. Rev. 154, at 158 (1928); Rahl, at 
404 f.

59 U.S. v. Aluminum Co. of America, 148 F. 2d 416, at 443 f. (2d Cir. 1945).

60 Brewster, at 301.

61 Id., at 302. This ad hoc approach is one of several approaches discussed. See, however, 
Brewster, at 444.

62 See supra chapter XIV.

63 See supra p. chapter XIV.

64 See supra p. 529 ff.

65 See Restatement of Foreign Relations Law of the United States (Revised) Tentative Draft 
No. 2 (1981), summarized in 75 Am. J. Int. L. 987 (1981). Cf. A.F. Lowenfeld, Extraterri
toriality: Conflict and Overlap in National and International Regulation, American Society of 
International Law, Proceedings of the 74th Annual Meeting, April 17—19, 1980, at 30 ff., 
particulary at 31 f.

66 See further Maier, supra n. 51.

67 See supra p. 496 ff.

633



68 See e.g. Bär, at 12 ff.; Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 
1882 ff.; Meessen, at 108 ff.

69 See supra p. 132 ff. and 171 ff. as regards the principle of effects as construed in the 
American case law.

70 Meessen, Zusammenschlusskontrolle in auslandbezogenen Sach verhalten, 143 Zeitschrift 
für das gesamte Handelsrecht und Wirtschaftsrecht 273, at 276 (1979). Cf. Mann, Studies, at 
34 ff. and 41.

71 The only element weighed would be the localization-of-acts process. On the other hand, the 
principle of territorial jurisdiction is in itself a manifestation of a weighing of state interests, 
see supra p. 512 ff.

72 For an enlightening study of the question of the nationality of enterprises, see A. Philip, 
Studier i den internationale selskapsrets teori (Copenhagen, 1961). Also see H. Kronstein, The 
Nationality of International Enterprises, 52 Colum. L. Rev. 983 (1952).

73 Berber, at 188.

74 Meessen, at 219 ff.

75 See supra p. 551 ff. as regards the principle of non-intervention (non-interference) and the 
relevance of this principle here. Cf. Rosswog, at 176 ff.
76 Cf. supra p. 553 ff. as regards the extreme cases.

77 Se supra p. 228 as regards the concern of the U.S. courts of not allowing United States terri
tory to become a heaven for securities fraud.
78 See supra chapter VII.

79 Cf. Brewster, at 286 ff.

80 See supra p. 561 ff.

81 See supra p. 563 ff.

82 See supra p. 565 ff.

83 In the following we will consider the courts to be the state organs that carry out the weighing 
of interests in the specific case. While this seems to be the normal situation, it is not necess
arily so. The interest-analysis may also be performed by other state organs (for instance, such 
attached to the State Department) all according to what the legislator sees fit in light of the 
question of the distribution of powers.

84 See supra n. 72. Also see Cheshire, at 193 ff.; Dicey & Morris, at 702 f.; Niederer, at 162 ff. 
and 170 ff. (with further references); Bogdan, at 120 ff. But see the Barcelona Traction Case, 
where the Court found that the place of incorporation and the place of the registered office 
was controlling, ICJ Reports 1970 p. 3, at 43.

85 See e.g. Tindall, at 11; Behrmann, at 1 ff.; E.J. Koide, International Business Enterprise 
(N.J., 1973), at 145 ff.

86 Section 27 of the Restatement (2d) of Foreign Relations Law provides that “[a] corporation 
or other private legal entity has the nationality of the state which creates it.” Yet the national
ity of the persons controlling the corporation is given some significance, but mark, only for 
the purposes of founding jurisdiction (as to this, see supra p. 522 ff. and 529 ff.). Section 40 
of the Restatement, on the exercise of jurisdiction, essentially refers back to Section 27 (see 
Section 40, Comment d.). The impression is that the nationality of corporations and its signi
ficance for the weighing of interests process is not satisfactorily analyzed.

634



87 As to the interest in protecting a foreign plaintiff, see supra p. 570.

88 See supra. The state exercising jurisdiction hardly has an interest in protecting the control
lers.

89 It may be argued that jurisdiction exercised on the ground of control alone is for the protec
tion of the interests of the state in which the corporation is seated. But then again, there 
should be no competing interests (there is a false conflict). On the other hand, the foresee
ability of the consequences of a certain conduct is no doubt greater in this situation.

90 Brewster (at 446) seems to give priority to the “corporate locality”.

91 It is sometimes argued that the seat of a corporation is merely “fictive”, i.e., it is chosen for 
the purpose of evading law, and that this is a fact that should be considered when determining 
the nationality of the corporation, or at least when performing the interests-analysis. But how 
do we know when the seat is fictive? The fact alone that all the business of a corporation in 
question is done outside the state in which it is seated, is hardly decisive. Neither is the fact 
that the corporation is controlled from abroad. The criteria applied in the field of inter
national taxation have further no relevance. If state A, where the corporation is seated, levies 
no taxes, or only a minimum of taxes, state B from which the corporation is controlled can 
levy taxes from the persons controlling the corporation and residing in state B, without too 
much damaging the interests of state A. The situation is different, however, where the cor
poration is seated in state A, which has liberal antitrust laws, and state B, with rigorous regu
lations, seeks to regulate the conduct of that corporation. Here, a more careful weighing of 
the interests involved is required.

Also see as to the concept “bona fide resident” within the scope of the U.S. export control 
laws, see e.g. Note, Extraterritorial Application of the Export Administration Amendments 
of 1977, 8 Ga. J. Int. & Comp. L. 741, at 742 ff. (1978).

92 See supra p. 570.

93 See supra p. 171 ff.

94 See supra p. 529 ff.

95 See ILA 1972, at XX.

96 See I. Hunter, Specific Application to Anti-Trust Matters of General Principles of Inter
national Law Governing the Assumption and Exercise of Jurisdiction, ILA 1972, at 156 ff. 
and report with the same title in ILA 1970, at 221 ff., particularly at 235 ff.

97 See Hunter, id. ILA 1972, at 156 ff., particularly Illustration 1 and 2.

98 See e.g. Rehbinder, at 91 and 127; Rehbinder in Immenga/Mestmäcker, Kommentar zum 
GWB, at 1884; Meessen, at 159 ff. and 171; Schwartz, at 158 ff.; Bär, at 345; Haymann, at 
316; Stoephasius, at 114 f.; Frisinger, Extraterritoriale Anwendung des US-Antitrustrechts 
und “Personal Jurisdiction” über ausländische Gesellschaften, Aussenwirtschaftsdienst des 
Betriebs-Beraters (1972), p. 12, at 14.

^Cf. Krumbein, at 116.

100 Meessen, at 162 f.

101 Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 1884. Also see Barack, at 
393 f.

102 See supra n. 95.

103 Meessen, at 159 ff. and 163; Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, 
at 1884. But see Bär, at 336 ff. and 340.

635



104 Section 18, Comment f.

105 See Hunter, supra n. 96, ILA 1970, at 236. Also see ILA 1966, at 141 f.

106 Meessen, at 163; Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, 1884. Also 
see Schwartz, at 257.

107 Cf. supra p. 132 ff. and 171 ff. as to the principle of effects as applied in the American case 
law and as contrued in the doctrine.

108 Rehbinder in Immega/Mestmäcker, Kommentar zum GWB, at 1884.

109 See supra p. 276 ff.

110 Cf. the Restatement (2d) of Foreign Relations Law, Section 18, Reporters’ Notes 4.

111 The Restatement (2d) of Foreign Relations Law, Section 18 (b)(i).

112 The ILA Resolution Art. 5(a), see ILA 1972, at XX. Cf. Hermanns, at 21 ff.; Jennings, 
Extraterritorial Jurisdiction and the United States Antitrust Laws, 33 B.Y. Int. L. 146, at 159 
ff. (1957); Haight, International Law and Extraterritorial Application of the Antitrust Laws, 
63 Yale L.J. 639, at 644 (1954); I. Seidl-Hohenveldern, Kartellbekämpfung im Gemeinsamen 
Markt und das Völkerrecht, Aussenwirtschaftsdienst des Betriebs-Beraters (1960), p. 225, at 
229; J. Ellis, Extraterritorial Effects of Trade Regulation, 111 U. Pa. L. Rev. 1129, at 1130 
(1962—63).

113 Hunter, supra n. 96, ILA 1970, at 235.

114 S.S. Lotus, P.C.I.J. 1927, Series A, No. 9, at 23.

115 See Harvard Research and Draft Convention, at 480.

116 See supra?. 512 ff.

117 See supra p. 512 ff.

118 S.D. Metzger, The Restatement of the Foreign Relations Law of the United States: Bases 
and Conflicts of Jurisdiction, 41 N.Y. U.L. Rev. 7, at 15, n. 18 (1966).

119 AL

120 Meessen, at 153, and Meessen continues: “Nach diesem Verständnis des Begriffs der tat
bestandsmässigen Wirkung wird dem Gesetzgeber also nur die Struktur kartellrechtlicher 
Normen, nicht aber die Art der Wirkung, die als Anknüpfungspunkt gewählt wird, vorge
schrieben.” (Footnote omitted).

Cf. Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 1884.

121 ILA 1972, at XIX.

122 Krumbein, at 124. Cf. Schwartz, at 255.

123 Krumbein, at 124. Krumbein continues: “Wollte man auf diese Mindestanforderung, dass 
ein Staat die Handlungs- und Erfolgsvoraussetzungen seiner Eingriffe im voraus tatbestand- 
lich fixieren muss, verzichten, so wäre dem willkürlichen Vorgehen gegen ausländische Vor
gänge auf Grund irgendwelcher im Staatsgebiet zutage tretender Einflüsse, die sich immer fin
den lassen, Tür und Tor geöffnet.” Cf. Akehurst, Jurisdiction at 195 ff.

124 Cf. Meessen, at 155; Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 
1884.

125 See e.g. Haymann, at 62, 205 ff. and 209 ff.

636



126 See supra p. 573 ff.

127 See e.g. the Restatement (2d) of Foreign Relations Law, Section 18 (b) (ii); ILA New York 
Resolution, Art. 5 (b); Meessen, at 156 ff; Rehbinder, at 91 and in Immenga/Mestmäcker, 
Kommentar zum GWB, at 1884 f.; Homburger and Jenny, at 55; Barack, at 393; Stoephasius, 
at 115; Frisinger, Extraterritoriale Anwendung des US-Antitrustrechts und “Personal Juris
diction” über ausländische Gesellschaften, Aussenwirtschaftsdients des Betriebs-Beraters 
(1972), p. 12; Die Anwendung des EWG-Wettbewerbsrechts auf Unternehmen mit Sitz in 
Drittstaaten, Aussenwirtschaftsdienst des Betriebs-Beraters (1972), p. 553, at 558.

128 See supra p. 132 ff. and 171 ff.

129 Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 1885. (Cf. Rehbinder, at 
91).

130 Meessen, at 158.

131 Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 1885.

132 See supra p. 522 ff. and 529 ff.

133 See supra p. 581.

134 See e.g. Jennings, The Limits of State Jurisdiction, Nord. Tidskr. f. Int. R. (1962), p. 209, 
at 222 f.; Hermanns, at 23; Haymann, at 186 ff. and 314 ff.; Schwartz, at 100 and 102; Fris
inger, supra n. 127, at 559; Seidl-Hohenveldern, Völkerrechtsliche Grenzen bei der Anwen
dung des Kartellrechts, Aussenwirtschaftsdienst des Betriebs-Beraters, (1971), p. 53, at 54 f.

135 Meessen, at 158 f.; Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 1885 
f.

136 See supra p. 132 ff. and 171 ff.

137 Restatement (2d) of Foreign Relations Law, Section 18 (at 52). Also see Illustration 12 
under the same Section. But see the interpretation of Section 18 given in by Hunter, Specific 
Application to Anti-Trust Matters of General Principles of International Law Governing the 
Assumption and Exercise of Jurisdiction, ILA 1970, P. 221, at 235 f.
138 Meessen, at 159; Rehbinder in Immenga/Mestmäcker, Kommentar zum GWB, at 1886.

139 Id.

140 Rehbinder, supra n. 138.

141 See supra p. 522 ff. and 529 ff. The suggestion by Rehbinder (id.) that “[a]uf einiger
massen sicherem Boden bewegt man sich wohl, wenn man in Verknüpfung beider Anforde
rungen verlangt, dass die Auslandsbeschränkung aufgrund konkreter Umstände geeignet sein 
muss, sich auf inländische Rechtsgüter spürbar auszuwirken”, does not add much to the sol
ution of the problem.
142 See supra p. 496 ff.

143 Rosswog, at 169 ff.

144 See Rosswog, at 181: “Mehr noch als beim aktiven Personalgrundsatz, wo Normadressat 
immerhin der Staatsangehörige ist, führt ein auf den passiven Personalgrundsatz gegründeter 
Strafanspruch, der den Gebots- oder Verbotsnormen des Tatortstaates widerspricht, zu einer 
Beeinträchtigung der im Völkerrecht verankerten vorrangigen Ordnungsfunktion eines jeder 
Staates auf seinem Hoheitsgebiet. Indem der fremde Staat seine Verhaltensnormen mit 
Strafdrohungen bewehrt, nötigt er den Ausländer, der in der Regel ein Angehöriger des Tat
ortstaates sein wird, unter Missachtung der Gebote und Verbote der ihn ungebenen sozialen 
Umwelt nach einer fremden Rechtsordnung zu leben.” (Footnote omitted).

637



145 What has been said here does not apply to the protective principle.

146 See Jennings, Extraterritorial Jurisdiction and the United States Antitrust Laws, 33 B.Y. 
Int. L. 146, at 151 (1957). Also see Oehler, at 127 ff. See further supra p. 496 ff.

147 Cf. the Restatement (2d) of Foreign Relations Law, Section 41, Comment d.

148 As to the application of the doctrine in other countries, see e.g. Restatement (2d) of 
Foreign Relations Law, at 134 f. (under Section 41).

149 168 U.S. 250 (1897).

150 1 68 U.S. 250, at 252 (1897). Cf. the formulation given in the English case Duke of Bruns
wick v. King of Hanover, decided by the House of Lords in 1848 (2 H.L.C. 1, 3 B.l.L.C. 138, 
at 17): “[T]he courts of this country cannot sit in judgment upon an act of a Sovereign, ef
fected by virtue of his sovereign authority abroad”. See further Folz, at 29 f.

In Hatch v. Baez, 7 Hun 596 (N.Y. Sup. Ct. 1876), at 599, the court used similar language: 
“[T]he courts of one country are bound to abstain from sitting in judgment on the acts of an
other government done within its own territory.”

151 246 U.S. 297 and 246 U.S. 304 (1918).

152 2 46 U.S. 297, at 303.

153 3 76 U.S. 398 (1946). Also see Bernstein v. van Heyghen Freres S./L, 163 F. 2d 246 (2d Cir. 
1947), certiorari denied, 332 U.S. 772 (1947), and Bernstein v. Nederlandsche-Amerikaansche 
Stoomvaart-Maatschappij, 173 F. 2d 71 (2d Cir. 1949) and 210 F. 2d 375 (2d Cir. 1954).

154 3 76 U.S. 398, at 428(1964).

155 Pub. L. 89—171, § 301 (d), 79 Stat. 659, 22 U.S.C. § 2370 (e) (2) (1970), as amended.

156 The Amendment was implemented in Banco National de Cuba v. Farr, 243 F. Supp. 957 
(S.D.N.Y. 1965), aff’d, 383 F. 2d 166 (2d Cir. 1967), certiorari denied, 390 U.S. 959 (1968). 
Also see French v. Banco National de Cuba, 23 N.Y. 2d 46, 295 N.Y. 2d 433, 242 N.E. 2d 704 
(1966). See further Henkin, Act of State Today: Recollections in Tranquility, 6 Colum. J. 
Transnat. L. 175 (1967); S.K. Solomon, An Analysis of the Act of State Doctrine, 22 N.Y. 
Law School L. Rev. 995 (1977); E.F. Mooney, Foreign Seizures, Sabbatino and the Act of 
State Doctrine 110 ff. (U. of Kentucky Press, 1967); R.B. Lillich, The Protection of Foreign 
Investment, 111 ff. (Syracuse N.Y., 1965). For a recent alalysis, see Folz, at 139 ff. and 143 ff.

157 406 U.S. 759 (1972) and 425 U.S. 682 (1976).

158 See further Folz, at 150 ff.; Meal/Trachtman, at 633 ff. especially n. 280; C.M. Greene, A 
New Approach to the Act of State Doctrine Turning Exceptions Into the Rule, 8 Cornell Int. 
L. J. 273, ät 278 (1975); Solomon, supra n. 156, at 1004 ff.; Note, Executive Suggestion and 
Act of State Cases: Implications of the Stevenson Letter in the Citibank Case, 12 Harv. Int. 
L.J. 557 (1971); Lowenfeld, Act of State and Department of State: First National City Bank 
v. Banco Nacional de Cuba, 66 Am. J. Int. L. 795, at 799 ff. (1972).

159 4 25 U.S. 682, at 690 ff. and 715.

160 213 U.S. 347 (1909). For facts and analysis, see supra p. 67 ff.

161 See supra p. 68 f., 163 ff. and 168 ff.

162 2 1 3 U.S. 347, at 357 f. (here referring to Underhill v. Hernandez, supra n. 149).

163 2 1 3 U.S. 347, at 358.
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164 274 U.S. 268 (1927). See further supra p. 77 f.

165 274 U.S. 268, at 276.

166 317 U.S. 341 (1943). Also see Goldfarb v. Virginia State Bar Association, 421 U.S. 773 
(1975); Cantor v. Detroit Edison Co., 96 S.Ct. 3110 (1976); Bates v. State Bar of Arizona, 433 
U.S. 350 (1977); City of Lafayette v. Louisiana Power and Light Co., 435 U.S. 389 (1978); 
New Motor Vehicle Board of California v. Orrin W. Fox Co., 439 U.S. 96 (1979). Cf. the 
earlier cases Olsen v. Smith, 195 U.S. 332 (1904) and U.S. v. Rock Royal Co-op., 307 U.S. 
533 (1939).

167 317 U.S. 341, at 350 ff.

168 370 U.S. 690 (1962).

169 See further supra p. 104.

170 Supra n. 160 and 166.

171 370 U.S. 690, at 706 f.

172 U.S. v. The Watchmakers of Switzerland Information Center, Inc., 1963 Trade Cases ?r 
70,600 (S.D.N.Y. 1962), order modified, 1965 Trade Cases x 71, 352 (S.D.N.Y. 1965). See 
further supra p. 105 ff.

173 See supra n. 166.

174 1963 Trade Cases tt 70,600, at 77,456—457.

175 See supra n. 164 and 168.

176 285 F. Supp. 949(1968).

177 2 85 F. Supp. 949, at 954.

178 See supra n. 168.

179 See supra n. 172.

180 This was obviously how the sovereign compulsion was construed in the Swiss Watch case 
(supra n. 172), where the court said:

”In the absence of direct foreign governmental action compelling the defendants’ activities, 
a United States court may exercise its jurisdiction as to acts and contracts abroad, if, as in the 
case at bar, such acts and contracts have a substantial and material effect upon our foreign 
and domestic commerce”. Id., at 77,457 (emphasis added).

181 307 F. Supp. 1291 (1970).

182 307 F. Supp. 1291, at 1298. (Referring to the Continetal Ore case — supra n. 168 — the 
Swiss Watch case — supra n. 172 — and Parker v. Brown — supra n. 166).

Cf. Brewster, at 94; Report of the Attorney General’s National Committee to Study the 
Antitrust Laws (1955), at 3; Fugate, at 75 ff.

The court further noted (id., at 1298): ‘‘American business abroad does not carry with it the 
freedom and protection of competition it enjoys here, and our courts cannot impose them. 
Commerce may exist at the will of the government, and to impose liability for obedience to 
that will would eliminate for many companies the ability to transact business in foreign lands. 
Were compulsion not a defense, American firms abroad faced with a government order 
would have to choose one country or the other in which to do business. The Sherman Act does 
not go so far.” (Footnote omitted).
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183 See supra p. 584.

184 3 07 F. Supp. 1291, at 1298 f.

185 331 F. Supp. 92 (1971).

186 See supra n. 153.

187 See supra n. 164 and 168.

188 3 31 F. Supp. 92, at 108 ff., 110 f. American Banana, supra n. 160, was held to be control- 
ing. Yet it seems that that case is misread, see suprap. 115 f. Cf. suprap. 68 f., 163 ff. and 168 ff.

189 549 F. 2d 597 (9th Cir. 1976).

190 See supra n. 185.

191 549 F. 2d 597, at 608. The conclusion was preceded by a lengthy discussion of the act of 
state doctrine.

Also see Hunt v. Mobil Oil Corp., 550 F. 2d 68 (2d Cir. 1977) (certiorari denied in 1977, May 
12). Here the plaintiff was allegedly damaged by the activities (cut-backs, nationalizations, 
etc.) of the Libyan Government. The court consequently applied the act of state doctrine, all 
in line with the Occidental Petroleum case (supra n. 185). Again, the doctrine was surrounded 
by a lenghty discussion.

192 595 F. 2d 1287. (3d Cir. 1979).

193 595 F. 2d 1287, at 1292 ff. and 1294.

194 473 F. Supp. 680 (S.D.N.Y. 1979).

195 Cf. Timberlane,, supra n. 189.

196 473 F. Supp. 680, at 689.

197 473 F. Supp, 680, at 690.

198 See supra n. 157.

199 See further infra p. 591 ff.

200 473 F. Supp. 680, at 689 f.

201 594 F. 2d 48 (1979).

202 5 94 F. 2d 48, at 51 ff.

203 The American view seems to be stated in Section 9 and 41 (Comment a. and k.) in the Re
statement (2d) of Foreign Relations Law. Also see Section 41, Repoters’ Notes, 4. In Banco 
National de Cuba v. Sabbatino, 376 U.S. 398 (1964), at 421, the Supreme Court pointed out: 
“We do not believe that this doctrine is compelled either by the inherent nature of authority, 
as some of the earlier decisions seem to imply... or by some principle of international 
law.... That international law does not require application of the doctrine is evidenced by the 
practice of nations.”

See further e.g. Note, Act of State Doctrine, 62 Colum. L. Rev. 1278, 1282 f. (1962); 
Oppenheim-Lauterpacht, at 241 f. (section 115aa); Bishop, Cases on International Law, 4 f. 
(2d ed. 1962); T.E. Simon, The Act of State Doctrine: International Consensus and Public 
Policy Considerations, 8 Int. L. & Pol. 283, at 286 (1975); J. Lipper, Acts of State and the 
Conflict of Laws, 35(1) N.Y.U.L. Rev. 234 at 237 (1960); H. Cohen, Nonenforcement of 
Foreign Tax Laws and the Act of State Doctrine: A Conflict in Judicial Foreign Policy, 11 
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Harv. Int. L.J. 1, at 13 ff. (1970); J.C. Stehpens, Act of State Doctrine, Actions of Inter
venors Appointed by the Cuban Government and Statements of Counsel Do Not Constitute 
Sufficient Acts of State to Come Within the Doctrine, 7 Ga. J. Int. & Comp. L. 734, at 735 
(1977); Solomon, supra n. 156, at 996; Backer, at 1255 ff.; Greene, supra n. 158 at 275 ff.; 
S.H. Green, Act of State — Extraterritorial Enforcement of Confiscatory Decrees, 5 Colum. 
J. Transnat. L. 315, at 316 (1966). Also see ILA 1962, at 122 ff. and 153 ff.; Joelson/Griffin, 
at 631;

204 See the Sabbatino case, supra n. 203, at 423. Also see Note, The Act of State Doctrine, 62 
Colum. L. Rev. 1278, at 1283 ff. (1962).

205 3 76 U.S. 398, at 423 (1964), see supra n. 203.

206 See e.g. Folz, at 171 ff.; Note, supra n. 204, at 1283 ff.

207 We leave the so-called Bernstein exception and the international law exception aside. 
Whether these exceptions exist at all and to what extent they are applicable, is controversial. 
The international law exception has been narrowly construed. See further Meal/Trachtman, 
at 627 ff.; Backer, at 1255 ff.; Folz, at 212 ff. and 217 ff. (with further references, at 217); 
Greene, supra n. 158, at 279: Restatement (2d) of Foreign Relations Law, Section 41, Re
porters’ Notes 5; Mooney, supra n. 156; Lillich, supra n. 156, at 45 ff.; Henkin, supra n. 156, 
at 175 ff.

208 As to the acts of unrecognized states, see the Restatement (2d) of Foreign Relations Law, 
Section 42.

209 See the Restatement (2d) of Foreign Relations Law, Section 41, Comment d. Cf. The Tim
berlane case (Timberlane Lumber Co. v. Bank of America, N.T. & S.A., 549 F. 2d 597 (9th 
Cir. 1976), at 607 f. Also see Folz, at 199 ff.; Note, supra n. 204, at 1288 ff.

210 See e.g. the Timberlane case, supra n. 209. Cf. Mannington Mills, Inc. v. Congoleum 
Corp., 595 F. 2d 1287 (3d Cir. 1979).

211 See e.g. Note, supra n. 204., at 1292 ff. See Further Republic of Iraq v. First National City 
Bank, 353 F. 2d 47 (2d Cir. 1965); Menedez v. Saks & Co., 485 F.2d 1355 (2d Cir. 1970), re
vised on other grounds sub nom, Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 
U.S. 682 (1976); Harris v. Balk, 198 U.S. 215 (1904); Rupali Bank v. Provident National 
Bank, 403 F. Supp. 1285 (E.D. Pa. 1975).

212 See the Restatement (2d) of Foreign Relations Law, Section 43.

213 See e.g. Folz, at 206 ff.; Restatement (2d) of Foreign Relations Law, Section 43, Comment 
b. and c. Also see Second Russian Ins. Co. v. Miller, 297 Fed. 404, at 409 (2d Cir. 1924), af
firmed, 268 U.S. 552 (1925); Moscow Fire Ins. Co. v. Bank of New York & Trust Co., 280 
N.Y. 286, at 313, 20 N.E. 2d 758, at 764 (1939).

214 See e.g. F. V. Harper, Policy Bases of the Conflict of Laws: Reflections on Rereading Pro
fessor Lorenzen’s Essays, 56 Yale L.J. 1155 (1947); J. Dainow, Policy Problems in Conflicts 
Cases, 35 Texas L. Rev. 759 (1957); M.G. Paulsen/M.I. Sovern, “Public Policy” in the Con
flict of Laws, 56 Colum. L. Rev. 969 (1956); R.A. Leflar, Extrastate Enforcement of Penal 
and Governmental Claims, XLVI Harv. L. Rev. 193 (1932). See generally, Leflar, at 20 ff, 
Ehrenzweig, at 133 ff. and 342 ff. Also see Stoel, The Enforcement of Foreign Non-criminal 
Penal and Revenue Judgments in England and the United States, 16 Int. & Comp. L.Q. 663 
(1967); H. Cohen, Nonenforcement of Foreign Tax Laws and the Act of State Doctrine: A 
Conflict in Judicial Foreign Policy, 11 Harv. Int. L.J. 1 (1970).

215 See the Restatement of (2d) of Foreign Relations Law, Section 41, Comment g. and Sec
tion 43.
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See further in general, Folz, at 229 ff. and 234 ff.; Cohen, supra n. 214, at 1 ff.; C.M. 
Greene, A New Approach to the Act of State Doctrine: Turning Exceptions Into the Rule, 8 
Cornell Int. L.J. 273, at 281 ff. (1975); J. Lipper, Act of State and the Conflict of Laws, 35(1) 
N.Y.U.L. Rev. 234, at 245 ff. (1960); W.R. Grove, International Law, Conflict Law and Sab- 
batino, 19 U. Miami L. Rev. 216, at 234 f. (1964); T.E. Simon, The Act of State Doctrine: In
ternational Consensus and Public Policy Considerations, 8 Int. L. & Pol. 283, at 290 ff.; 
Note, The Act of State Doctrine: Its Relation to Private and Public International Law, 62 
Colum. L. Rev. 1278, at 1292 ff. (1962); S. Jacobs/R.H. King Jr./S. Rodriguez III, The Act 
of State Doctrine: A History of Judicial Limitations and Exceptions, 18 Harv. Int. L.J. 677, 
at 692 f. (1977).

216 Cf. Underhill v. Hernandez, 168 U.S. 250 (1897).

217 See supra p. 587 f.

218 425 U.S. 682 (1976), see further supra p. 585.

219 See the opinion of Justice White, 425 U.S. 682, at 695 ff.

220 See Appendix No. 1 to the opinion of the court, 425 U.S. 682, at 706 ff.

221 Id., at 707.

222 See supra n. 191, 194 and 201.

223 See in general the Restatement (2d) of Foreign Relations Law, Sections 65 ff. As to the 
commercial exception, Section 69. For a background, also see Justice White’s opinion in the 
Dunhill case, supra n. 218, at 695 ff. In Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 
116 (1812), the Court laid down the theory of an absolute sovereign immunity, when holding 
that “the perfect equality and absolute independence of sovereigns” required that the plea of 
the (French) Government be upheld. (Id., at 137). This theory of absolute sovereign immunity 
remained established law in the United States until the issuance of the “Tate Letter” in 1952 
(letter from Jack. B. Tate, Acting Legal Adviser of the Department of State, to P.B. Perlman, 
Acting Attorney General, May 19, 1952, reprinted in 26 Departm. State Bull. 984 (1952). See 
further Cardozo, Sovereign Immunity: The Plaintiff Deserves a Day in Court, 67 Harv. L. 
Rev. 608 (1954); Backer, at 1251 ff.; Meal/Trachtman, at 584 ff.; Joelson/griffin, at 622 ff.

As to the role of the doctrine of sovereign immunity in international law, see e.g. Brownlie, 
at 314 ff.; O’Connell, at 841 ff.; Wengler, at 949 ff.;Eek, Folkrätten, at 380 ff. (For further 
references, see Brownlie, at 319, n. 6.

22*Pub. L. No. 94—583, 90 Stat. 2891, reprinted in, 15 Int. Legal Mats. 1388 (1976), codified 
in 28 U.S.C. §§ 1330, 1332, 1441 and 1602—1611 (1976). The FSIA became effective on 
January 19, 1977.

For comments on the FSIA, see e.g. von Mehren, The Foreign Sovereign Immunities Act of 
1976, 17 Colum. J. Transnat. L. 33 (1978); Brower/Bistline/Loomis, The Foreign Sovereign 
Immunities Act of 1976 in Practice, 73 Am. J. Int. L. 200 (1979); H. Smit, The Foreign Sover
eign Immunities Act of 1976: A Plea for Drastic Surgery, American Society of International 
Law, Proceedings of the 74th Annual Meeting, April 17—19, 1980, at 49 ff.; Note, Sovereign 
Immunity — A Statutory Approach to a Persistent Problem, 1 B.C. Int & Comp. L.J. 223 
(1977); Note, Sovereign Immunity: Limits of Judicial Control: The Foreign Sovereign Immu
nities Act of 1976, 18 Harv. Int. L.J. 429 (1977); Note, The Foreign Sovereign Act of 1976: 
Giving the Plaintiff His Day in Court, 46 Fordham L. Rev 543 (1977).

225 28 U.S.C. § 1605(a)(2).

226 28 U.S.C. § 1603(d).

227 28 U.S.C. § 1603(d).
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228 477 F. Supp. 553 (C.D. Cal. 1979).

229 As to the concept “commercial activity”, see further e.g. Meal/Trachtman at 588 ff.; D.I. 
Baker, Antitrust Remedies Against Government-Inspired Boycotts, Shortages, and Squeezes: 
Wandering on the Road to Mecca, 61 Cornell L. Rev. 911, at 927 ff. (1976); Joelson/Grifin, 
at 622 ff.; Jacobs/King/Rodriguez, supra n. 215, at 691 ff.; Notes in Harv. Int. L.J. and in 
Fordham L. Rev., supra n. 224, at 438 and 551. Also see Timberg, Sovereign Immunity and 
Act of State Defences: Transnational Boycotts and Economic Coercion, 55 Tex. L. Rev. 1 
(1976).; Comment, Suing a Foreign Government Under the United States Antitrust Laws: The 
Need for Clarification of the Commercial Activity Exception to the Foreign Sovereign Immu
nities Act of 1976, 1 Nw. J. Int. L. & Bus. 657 (1979).

230 See Rahl, International Application of American Antitrust Laws: Issues and Proposals, 2 
Nw. J. Int. L. & Bus. 336, at 360 (1980): “Conduct abroad having ‘direct effect’ in the United 
States is included within the exception, thus providing recent Congressional approval of the 
‘effects’ test of jurisdiction (without an intent requirement).”

231 Meal/Trachtman, at 593.

232 Id., at 593 ff. In support of their view, Meal and Trachtman refer to Carey v. National Oil 
Corp., 592 F.2d 673 (2d Cir. 1979).

233 Id.

234 The legislative history alluded to by Meal and Trachtman and by the court in the case 
referred to (supra n. 233) is not conclusively contra. See Jurisdiction of United States Courts 
in Suits Against Foreign States, H.R. Rep. No. 1487, 94th Congress, 2d Sess., at 13 (1976), re
printed in 15 Int. Legal Mats. 1398 (1976).

235 Followed by the possible issue whether the act of state doctrine is applicable. Still, the best 
solution would have been for the FSIA to provide that foreign states are not privileged to sov
ereign immunity when engaged in commercial activities irrespective of where the act takes 
place or where the effects occur. Under such a provision, the courts would only have to deter
mine whether the act is “public” or commercial (which in itself is an arduous task). The ques
tion whether there is a “direct effect” or not would then be relevant only in relation to the 
question of subject matter jurisdiction.

236 See Justice White’s opinion in the Dunhill case, supra n. 218, at 695 ff., particularly at 699 
and 705.

Cf. Mann, Studies, at 420 ff. Mann goes so far as to regard the act of state doctrine as an 
aspect of sovereign immunity. See further Folz, at 178 ff. (criticizing Mann) with references.

237 Backer, at 1257. Cf. Stephens, supra n. 203, at 739; Joelson/Griffin, at 634 f.

238 See e.g. Folz, at 178 ff. (with further references).

239 See the dissenting opinion of Justice Marshall in the Dunhill case, supra n. 218 Coined by 
three other members of the Court), at 715 and 725.

240 Id., at 725 ff. Cf. the Restatement (2d) of Foreign Relations Law, Section 41, Comment e. 
Also see Folz, at 180 ff.

241 See references made in supra n. 226 ff.

242 Cf. Jacobs/King/Rodriguez, supra n. 215, at 692 f.

243 Cf. the FSIA provision restated supra p. 591 under the third clause.

244 Cf. American Banana, Occidental Petroleum and Hunt v. Mobil Oil Corp., supra p. 585 ff.
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245 Cf. the following reasoning: When the act is qualified as commercial, the act of state doc
trine does not apply where there is “direct effect’1; when qualified as public, the doctrine does 
not apply when the act is done within the United States, i.e., “direct effect” therein.

246 As to this problem, see supra chapter I.

247 But see Joelson/Griffin, at 634 ff. and Cari Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 293 
F. Supp. 892, at 911 (S.D.N.Y. 1968).

248 As to the meaning of “direct effect”, see supra p. 573 ff.

249 See supra p. 590 f.

250 While it is possible that a government, through its organs, takes control over a company 
(or other property) temporarily for the purpose of effectively enforcing its laws, this is but 
very rarely the case. But see Fruehauf Corp. v. Massardy, [1968] D.S. Jur. 147 [1965] J.C.P. 
11, reprinted in 5 Int. Legal Mats. See comment e.g. by Craig, Application of the Trading 
with the Enemy Act to Foreign Corporations Owned by Americans: Reflections of Fruehauf 
v. Massardy, 83 Harv. L. Rev. 579 (1970).

251 Continental Ore Co. v. Union Carbide & Carbon Corp., yiQ U.S. 690, at 706 f. (1962); 
U.S. v. The Watchmakers of Switzerland Information Center, Inc., 1963 Trade Cases it 
70,600, at 77,456 f. (S.D.N.Y. 1962); Timberlane Lumber Co. v. Bank of America, N.T. & 
S.A., 549 F. 2d 597, at 606 f. (9th Cir. 1976); Mannington Mills, Inc. v. Congoleum Corp., 
595 F. 2d 1287, at 1293 f. (3d Cir. 1979). See further supra p. 586 ff.

252 307 F. Supp. 1291, at 1296 ff. (1970).

253 That the two doctrines are not identical is indicated in both the Timberlane case and in 
Mannington Mills, supra n. 251, at 606 and 1293 f. respectively.

254 Cf. the conclusion in the Swiss Watch case, supra n. 251, at 77,456: “If, of course, the de
fendants activities had been required by Swiss law, this court could indeed do nothing.” And 
regard this conclusion in relation to the fact that many of the acts complained of did take 
place within the United States (see id., at 77,455).

255 See supra p. 594 f. Cf. D.I. Baker, Antitrust Remedies Against Government-Inspired Boy
cotts, Shortages, and Squeezes: Wandering on the Road to Mecca, 61 Cornell L. Rev. 911, at 
918 f. (1976). But see Interamerican Refining Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 
1291 (1970), where the court ruled otherwise. Baker, supra, at 919 (n.51), regards this decision 
as wholly unsupportable.

Related to the act of state doctrine is also the Noerr-Pennington doctrine, which implies 
that the mere inducing by a person of a governmental body to take action in antitrust matters 
is not actionable under the United States antitrust laws. See the two precedents on which this 
doctrine rests: Eastern R.R. Presidents Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127 
(1961) and United Mine Workers v. Pennington, 318 U.S. 657 (1965). See further e.g. B. 
Hawk, United States, Common Market and International Antitrust: A Comparative Guide, 
at 144 (1979): U.S. Department of Justice, Antitrust Division, Antitrust Guide for Inter
national Operations, at 62 f. (1977).

256 Here disregarding the possible (but not probable) "Bernstein” exception and the inter
national law exception, see supra n. 207.

257 Cf. Brownlie, at 315 f.

258 See Section 41, Comment a. and Reporters’ Notes 4.

259 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, at 421 (1964). Cf. supra p. 584. Also 
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see F. Deäk, Organs of States in their External Relations: Immunities and Privileges of State 
Organs and of the State, in M. Sorensen, Manual of Public International Law, at 381 ff,, par
ticularly at 447: “In view of divergent national court decisions, it may be concluded that cus
tomary international law does not require a state to recognize the validity of the ’acts of state’ 
of a foreign state.”

260 Cf. the Restatement (2d) of Conflict of Laws (1971), Section 53, Comment d.

261 See Section 39, Comment b. Also see the Reporters’ Notes under the same section.

262 Keisen, Principles of International Law, at 235 ff. and 239.

263 Heiz, at 163 ff.

264 Heiz, at 164. See further at 177, where the following conclusion is made: “[E] in ausländi
scher Hoheitsakt [kann] im Inland nur in dem Masse Beachtung finden... als er bereits wirk
sam geworden ist.” Hierin liegt deshalb die Grenze der völkerrechtlichen Pflicht des Staates 
zur Beachtung von ausländischen Hoheitsakten.”

265 See e.g. K. Reichlin, Schweizerischer Staatsschutz gegen ausländisches Wirtschaftsrecht, 
65 Schweizerisches Zentralblatt für Staats- und Gemeindeverwaltung 89, at 100 (1964); G. 
Jaenicke, Berichte 1967, at 106; Schaumann, at 2 ff.; Oppenheim-Lauterpacht, at 262 f. 
Meessen, furthermore, recognizes the possibility (at 177 f.).

266 ILA 1972, at XIX—XX. Also see Krumbein, at 142.

267 Schlochauer, at 56. Ross, at 167 f. Also see K. König, Die Anerkennung ausländischer Ver
waltungsakte, at 69 (Köln-Berlin-Bonn-München, 1965); Mann, Studies, at 484, also referring 
to ILA Brussels Resolution (1962), see ILA 1962, at XIV.

268 See further e.g. Brownlie, at 314.; O’Connell, at 841 ff.; Restatement (2d) of Foreign Re
lations Law, Sections 65 ff.; Ross, at 223 f: Berber, at 220 ff. Also see supra p. 591 ff.

269 The discussion as to whether conflicting commands or laws can constitute absolute barriers 
to the exercise of jurisdiction, will be continued infra, when examining the interests of the in
dividual. The interests of the affected state and the affected individual are in many respects 
common here. Rehbinder (at 370), Bär (at 350 f.), Schwartz (at 274), Brewster (at 237 ff.) 
Wengler (at 945), Fugate (75 ff. and 128 f.), Dahm (Völkerstrafrecht, at 25 f.) and the authors 
of the Restatement (2d) of Foreign Relations Law (Section 39) do obviously not consider con
flicting commands or laws as an absolute barrier. But see Hermanns, at 76 and Krumbein, at 
140 f.

270 Brownlie, at 324.

271 See supra p. 585 ff.

272 Such “blocking statutes” were enacted, inter alia, in Belgium, the Netherlands, Denmark, 
Sweden, Norway, Finland, the Federal Republic of Germany, France and the United King
dom. Canada enacted the Business Records Protection Act (Ont. Rev. Stat. c. 54 (1970)) al
ready in 1948 as a response to the discovery procedures in In re Grand Jury Subpoena Duces 
Tecum Addressed to Canadian International Paper Company, 72 F. Supp. 1013 (S.D.N.Y. 
1947). Recently South Africa and Australia have enacted similar statutes. See further e.g. 
Rahl, Enforcement and Discovery Conflict, A View from the United States and Lever, 
Aspects of Jurisdictional Conflict in the World of Discovery, both in International Antitrust, 
Fifth Annual Fordham Corporate Law Institute, at 347 ff. and 364 ff. respectively (B. Hawk 
ed., 1979). Also See ILA 1968, at 386 f.; Note, Foreign Nondisclosure Laws and Domestic Dis
covery Orders in Antitrust Litigation, 88 Yale L.J. 612 (1979); Note, Discovery of Documents 
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Located Abroad in U.S. Antitrust Litigation: Recent Developments in the Law Concerning 
the Foreign Illegality Excuse for Non-production, 14 Va. J. Int. L. 747 (1974); H.H. Holl
man, Problems of Obtaining Evidence in Antitrust Litigation: Comparative Approaches to 
the Multinational Corporation, 11 Tex. Int. L. J. 461 (1976); T.J. Kahn, The Protection of 
Trading Interests Act of 1980: Britain’s Response to U.S. Extraterritorial Antitrust Enforce
ment. For detailed references to the “blocking statutes” in Canada, the United Kingdom, 
Australia, the Netherlands, Switzerland, South Africa, see e.g. Kahn, supra, at 479, n. 13. 
Also see Ellis, The Extra-Territorial Application of Restrictive Trade Legislation: Recent De
velopments, ILA 1970, at 178 ff.; Canenbley, at 72 ff.; LT. Onkelinx, Conflict of Inter
national Jurisdiction Ordering the Production of Documents in Violation of the Law of the 
Situs, 64 Nw. U.L. Rev. 487 (1969).

273 See further ILA 1964, at 577 ff. Also see Fugate, at 114 ff. and 119 ff.

274 A broad “blocking statute” was enacted in the Netherlands already in 1956 (Economic 
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Chapter XVII 
Conclusion

From unilateral action to bilateral or 
multilateral agreements
In the introduction to part two of the present study, the following questions 
were stated: Can principles of international law exist in the sense that they 
are binding on states in their exercise of jurisdiction; if so, do they exist; 
and, if so, what exactly do these principles imply? Before approaching 
these questions we examined some Conflict of Laws aspects, particularly 
whether international antitrust law — a parallel field of law to inter
national criminal law, international administrative law, etc. — termino- 
logically and logically forms a part of the Conflict of Laws. Our conclusion 
was that international antitrust law has a proper place in the field of Con
flict of Laws, that the jurisdictional rules and principles which have been 
moulded in national antitrust law may properly be called rules and prin
ciples of Conflict of Laws. Unlike Conflict of Law rules in general, how
ever, the Conflict of Law rules governing the application of antitrust law 
(as well as criminal law and other “public” laws) are unilateral in charac
ter, i.e., there is no real choice between two or several applicable laws — 
the choice is strictly whether or not to apply lex fori. International antitrust 
law is consequently composed of a set of unilateral rules and principles of 
Conflict of Laws.

In attempting to answer the question whether principles that are binding 
on states in their exercise of jurisdiction can exist, in other words, whether 
international law governs international antitrust law in principle, we briefly 
studied the monist-dualist controversy and we reached the conclusion that 
yes, international law is supreme; the “Kompetenz-Kompetenz” lies in in
ternational law; international law — at least potentially — governs inter
national antitrust law. No writer in international law today, whether a 
monist, a dualist or an advocate of another theory on the relation between 
international law and national law, denies the supremacy of international 
law. We next examined whether there is any subject matter that belongs ex
clusively to the “domestic domain”, i.e., whether there is any subject mat
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ter that is governed exclusively by national law, and, consequently, a sub
ject matter not governed — in principle — by international law. We found 
that there exists no subject matter, no aspect of international or national 
life, on which national law, as a matter of principle, has monopoly; in 
other words, all subject matters, including, of course, international anti
trust law, can be regulated by international law.

The next question, do principles of international law, governing the exer
cise of jurisdiction, exist, we approached by first discussing the fundamen
tal problems of lacunae and non liquet in international law. We concluded 
that the existence of lacunae in international law is logically possible. How
ever, a declaration by international tribunals of a non liquet can and 
should be avoided. This, we found, is possible by the application of the re
sidual negative principle, which, as far as the solution of the problem of 
non liquet is concerned, is the most probable instrument de lege lata, and 
the most desirable de lege ferenda, in this respect. The residual negative 
principle includes a presumption for the freedom of states, i.e., what is not 
prohibited in international law is permitted. We asked ourselves why the 
reverse principle,the principle that everything not explicitly permitted in in
ternational law is prohibited,is a priori rejected. The conclusion was that 
this principle would paralyze the development of international law and 
cannot therefore be maintained. In the absence of principles or rules of in
ternational law in a certain area, the presumption must be for the freedom 
of states.

In search of principles or rules of international law governing the intra
territorial exercise of jurisdiction, we have examined whether any such prin
ciple or rule can be derived — whether any “rights” or “duties” can be de
rived — from the concepts of “sovereignty”, “independence”, 
“equality”, “sovereign equality”, “fundamental rights”. Our conclusion 
was that these concepts — as classic as they are controversial — convey 
nothing with respect to substantive jurisdictional rules and principles of in
ternational law. They are nothing but hollow formal concepts. “Sover
eignty” denotes the quality of a state under international law. “Indepen
dence” is a correlative concept. “Equality” implies equality before the 
law. “Fundamental” are such rights that publicists from time to time, and 
with varying results, choose to qualify as fundamental, as they are con
vinced that the rights so qualified are essential for the proper functioning 
of internaional law.

However, there are principles of international law aimed at protecting 
sovereignty and independence. One of the principles protecting sovereignty 
is the prohibition against extraterritorial enforcement: a state may 
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not exercise jurisdiction within the territory of another state without the 
consent of that state. This is a principle on which international lawyers and 
publicists agree in general. As to the principles or rules of international law 
governing the intraterritorial exercise of jurisdiction with extraterritorial 
effects, on the other hand, the opinions diverge. Although nobody today 
suggests that a state is prohibited under international law from exercising 
jurisdiction intraterritorially, even though the exercise has extraterritorial 
effects, publicists generally disagree as to what jurisdictional restrictions 
the international law includes. Still, the common point of departure is that 
international law leaves the states a wide measure of discretion; but then 
again, the freedom of the states is not at all absolute.

Our next concern was to establish the principles or rules of international 
law governing international antitrust law. A review of the doctrine of inter
national antitrust law revealed a multitude of methodologies and opinions 
as regards the establishing and content of such principles. Some publicists 
suggested that the jurisdictional principles of international law governing 
international criminal law were guiding, others advocated the abuse of 
rights theory, and others, again, considered the genuine-link doctrine to be 
controlling. We proceeded from the jurisdictional principles governing in
ternational law. We examined the rationale for jurisdictional restrictions in 
this field. We found that the rationale for jurisdictional restrictions in in
ternational criminal law is the need to protect the sovereignty of the af
fected state(s) and to protect the affected individual. We asked ourselves 
whether these “circumstances”, constituting the rationale for jurisdic
tional restrictions in international criminal law, were relevant in inter
national antitrust law too. Having examined, inter alia, the character of 
antitrust law — whether it has a civil, an administrative (regulatory), or 
criminal character — we reached the conclusion that these circumstances 
were equally relevant in international antitrust law. The reasons for limit
ing state jurisdiction in international criminal law and in international anti
trust law are identical; from the viewpoint of international law, the charac
ter of the antitrust law is such that jurisdictional restrictions are motivated 
on the same grounds as those regarding international criminal law.

The next question was, to what extent are the jurisdictional principles 
governing international criminal law binding on states? Having studied the 
elements and growth of international customary law, we reached the con
clusion that the principles are not binding as methods of delimiting state 
jurisdiction. The only binding element, we found, is the normative content 
of these jurisdictional principles. The normative content of the principles is 
that a state exercising jurisdiction intraterritorially must take the interests 

655



of the affected state and the interests of the affected individual into con
sideration. The intraterritorial exercise of jurisdiction with extraterritorial 
effects must rest on an interests-analysis, a weighing of the interests in
volved in the specific case. The weighing-of-interests standard is a principle 
of international law. The relevant interests to be weighed, we found, are, 
inter alia, the interest of the state exercising jurisdiction in enforcing its 
laws and policies and in protecting its market from the effects of anticom
petitive practices (the more direct and the more substantial the effects, the 
stronger the interests); the interest of the affected state in enforcing its laws 
and policies without foreign disturbance and in independently regulating 
its own market; and the interest of the affected individual in foreseeability 
and in protection from being caught between conflicting commands. The 
interests of the state exercising jurisdiction are always relative to the in
terests of the affected state and of the affected individual in the specific 
case. The weighing of interests standard is an ad hoc instrument.

The conclusions reached rest upon a lex lata analysis of international 
law. The weighing-of-interests standard restricts the intraterritorial exer
cise of jurisdiction having extraterritorial effects; it constitutes the ultimate 
barrier as regards the intraterritorial exercise of jurisdiction. Within the 
jurisdictional limitations of international law, every state is free to adopt 
the jurisdictional rules it finds proper and that it deems optimal. A state 
may find it proper to restrict its exercise of jurisdiction much more than is 
necessary under international law by reason of mere curtesy or comity, or 
by reason of the fact that the chances of making its judgments and orders 
effective are minimal. A state may also find it unsatisfactory in having its 
courts to administer the weighing of state interests and to determine fine 
political issues. It may find it more appropriate that the political questions 
are determined by the state organs conducting foreign relations: the per
formance of an interests-analysis is a painstaking and delicate task: it re
quires an extensive analysis of the facts in the specific case coupled with a 
comprehensive knowledge of the legal and the political context. Rahl, for 
instance, questions whether the courts are appropriate fora for the admin
istering of an interests-analysis. How can the court, he asks, “adequately 
inform itself of the nature of, and weight to be given to, foreign nation in
terests — a task which our best-informed foreign relations agencies have 
difficulty enough doing through more flexible non-judicial action?”1

The present study has merely demonstrated that a state may exercise jur
isdiction intraterritorially through any of its organs, even though the exer
cise of jurisdiction has extraterritorial effects. It has furthermore at
tempted to define the limits of the intraterritorial exercise of jurisdiction.
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But unilateral action and restraint is, of course, not the ultimate solution to 
jurisdictional conflicts. From the point of view of de lege ferenda, there are 
no doubt better ways in which jurisdictional conflicts may be solved, or, 
for that matter, prevented. A harmonization of the various antitrust laws 
of the world, would, for instance, significantly reduce the risk of jurisdic
tional conflicts. Bilateral, or preferably mult /lateral, agreements would 
certainly have like effects. However, although one can discern a slow pro
cess towards harmonization — the antitrust law of the Common Market is 
a significant step in that direction — there is still a long way to travel. And 
although several agreements have been concluded on the international 
level, the international cooperation as regards international antitrust regu
lation is still very much in an incipient stage. The following is a short ac
count of the development in this field.

A first attempt to internationally regulate restrictive trade practices was 
made in 1927 under the auspices of the League of Nations. The conclusion 
subsequently reached was, however, that the antitrust laws and policies of 
the Member States differed too widely to allow international rules.2

International rules concerning restrictive business practices also formed 
a part of the 1948 Havana Charter for the creation of the International 
Trade Organization (ITO), partly a realization of the intentions of the 
General Agreement on Tariffs and Trade (GATT). The Charter provided 
for consultation and investigatory procedures to be initiated upon a com
plaint to the Organization of practices specifically listed in Article 46 of the 
Charter, The Charter, however, failed to receive the necessary ratifications 
and today, consequently, it constitutes a mere piece of political history. It 
seems that the question of international regulation of restrictive practices 
was raised prematurely. Garrison, commenting upon this failure to estab
lish the ITO, including the international regulation of restrictive business 
practices, concludes: “The apathy displayed by nearly every prospective 
signatory suggests that almost no country at the time was persuaded that 
antitrust regulation should be a matter of international concern.’’3

The matter of international regulation was raised again in 1951 by the 
United Nations Economic and Social Council (ECOSOC). An Ad Hoc 
Committee was established for the purpose of preparing an agreement on 
international regulation of restrictive business practices. In 1953 the Com
mittee submitted a report holding a draft agreement based to a great extent 
on the provisions in the Havana Charter relating to the same subject mat
ter. However, the draft was subsequently rejected.4 The time was not yet 
right for international cooperation in this field. Simultaneously (1951), a 
draft European Convention for the Control of International Cartels was 
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prepared by the Secretariat of the Council of Europe. The draft proposed, 
inter alia, the introduction of an investigation and a consultation pro
cedure and that all restrictive practices between enterprises in two or more 
Contracting Parties be registered. This draft Convention was also rejected. 
A report on the extraterritorial application of antitrust legislation was pre
sented by the Legal Committee to Consultative Assembly of the Council of 
Europe in 1966 concluding in essence that “each State has jurisdiction to 
pass judgment in accordance with its laws against an agreement made out
side its territory, even between parties who are not nationals of that State” 
but that the state “cannot give effect to such a judgment unless in addition 
it enjoys extra-territorial powers of enforcement”.5

New initiatives for the purpose of international regulation of restrictive 
business practices were taken by GATT in 1954. Pursuant to some prelimi
nary investigations of the matter, a resolution was adopted which acknowl
edged the hazards of international cartels and emphasized the importance 
of international cooperation and control. In a Decision of the Contracting 
Parties reached in 1960, this concern was repeated in the Preamble, fol
lowed, however, by the declaration that “in present circumstances it would 
not be practicable for the Contracting Parties to undertake any form of 
control of such practices or to provide for investigation”.6 In essence the 
Decision simply recommends a Contracting Party to enter into consul
tations with another Contracting Party at the latters request “with a view 
to reaching mutually satisfactory conclusions” as regards business prac
tices that cause harmful effects.73 As far as can be ascertained, consul
tations in this respect have so far never been entered into in accordance 
with the Decision.

Meanwhile, the Treaty of Rome was signed (1957) and the Common 
Market — primarily the European Economic Community — was estab
lished, based on common antitrust law (Articles 85 and 86 of the Treaty in 
particular). In 1959, West-European states outside the Common Market 
organized the European Free Trade Association (EFTA). Article 15 of the 
EFTA Convention deems restrictive agreements and abuses of a dominant 
position “incompatible” with the Convention “insofar as they frustrate 
the benefits expected from the removal or absence of duties and quantitat
ive restrictions on trade between the Member States”. Similar provisions 
were later inserted in the various free trade agreements concluded between 
the European Community, on the one hand, and several EFTA-states, on 
the other. (See e.g., Article 23 of the free trade agreement between EEC 
and Sweden, in force since 1973).

Recently, new efforts have been made under the auspices of the United 
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Nations to formulate international rules and principles for the control of 
restrictive business practices. Pursuant to a decision by the United Nations 
General Assembly in 1978, a diplomatic conference was held in 1979 within 
the framework of the United Nations Conference on Trade and Develop
ment (UNCTAD). The conference was preceded by the preparatory work 
of three different ad hoc committees of experts, of which the third commit
tee was given instructions to, inter alia, identify harmful restrictive busi
ness practices, to formulate rules and principles for the control of such 
practices and develop systems for the collection and exchange of infor
mation. The work was also to be specifically profiled to cope with the 
problems of the developing countries. The work of the third “Ad Hoc 
Group of Experts on Restrictive Business Practices” was completed in 1979 
by the submission of a final document entitled “A Set of Multilaterally 
Agreed Equitable Principles and Rules for the Control of Restrictive Busi
ness Practices Having Adverse Effects of International Trade, Particularly 
That of Developing Countries, and on the Economic Development of These- 
Countries”; a document containing almost fifty elaborate provisions.70

The principles and rules proposed in this document were, in a somewhat 
modified form, approved of in a resolution adopted by the United Nations 
Conference on Restrictive Business Practices on April 22, 1980. In the 
same year, on December 5, the same principles and rules were unanimously 
adopted by the United Nations General Assembly in Resolution 35/63. The 
U.N. Restrictive Business Practices Code thus adopted, entitled “The Set 
of Multilaterally Agreed Equitable Principles and Rules for the Control of 
Restrictive Business Practices”, has the form of a recommendation of cer
tain principles and rules addressed both to states and private as well as pub
lic enterprises. The Code has seven sections (Section A-G) and numerous 
sub-sections. Section A sets forth the objectives of the Code (inter alia, to 
secure the benefits of a liberated trade, to promote efficiency, to protect 
and encourage competition and to protect consumers). Section B defines 
such basic terms as “restrictive business practices”, “enterprises” and 
“dominant position”, and specifies the scope of application of the Code. 
Section C lays down general principles for the control of restrictive busi
ness practices. The principles and rules addressed to enterprises, including 
transnational corporations, are specified in Section D, where particular 
types of horizontal and vertical anticompetitive activities are listed which 
the enterprises should refrain from performing. Section E contains the prin
ciples and rules addressed to states concerning, inter alia, the adoption, im
provement and effective enforcement of legislation against restrictive busi
ness practices. Section F provides for international measures regarding col
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laboration, communication (to UNCTAD), publication of reports on de
velopments (by UNCTAD), information and consultation, the latter at the 
request of one state but voluntary for the state requested. Section G, fi
nally, provides for the establishment of an Intergovernmental Group of 
Experts on Restrictive Business Practices, operating within the framework 
of a Committee of UNCTAD and the function of which is, inter alia, to 
provide a forum and modalities for multilateral consultations and to col
lect, study and forward information on restrictive business practices.

For a review of the Code, the General Assembly has decided that a 
United Nations conference shall be held in 1985 under the auspices of 
UNCTAD.

International cooperation in the antitrust field is also provided within 
the framework of the Organization for Economic Cooperation and Devel
opment (OECD). In 1976, the Council of the OECD adopted guidelines on 
the “Restrictive Practices of Multinational Enterprises” — a “code of con
duct” providing for consultation procedures, exchange of information and 
cooperation with regard to the restrictive practices of multinational enter- 

■ 8prises.
In 1953 the Group of Experts, and in 1961 — its successor — the Com

mittee of Experts on Restrictive Business Practices was established, the 
function of which is, inter alia, to review the municipal and international 
developments in this field, to examine municipal legislation and problems 
related to the application of such, to examine existing practices, and to pro
mote and develop a common terminology and definitions concerning re
strictive business trade practices. The results of the Committee’s work are 
continuously published (see e.g., the Guide to Legislation on Restrictive 
Business Practices).9

Moreover, in 1967 the Council of the OECD adopted a recommendation 
developed by the Committee of Experts on “Cooperation Between Mem
ber Countries on Restrictive Business Practices Affecting International 
Trade”, succeeded by a like recommendation in 1973, and recently of Sep
tember 25, 1979. The object of the 1979 Recommendation is to encourage 
the members of the OECD to notify each other when they undertake inves
tigations or proceedings likely to affect the interests of other member 
states, to exchange information concerning restrictive business practices 
and to coordinate the implementation and enforcement of their laws. The 
Recommendation also provides for consultation and conciliation pro
cedures. Matters not solved by consultation may be submitted to the Com
mittee of Experts for conciliation.10

Partly on the basis of the OECD 1979 Recommendation (and its prede
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cessors) on cooperation and notification, several bilateral agreements re
garding consultation-, notification- and information procedures have been 
concluded. Thus, for instance, an informal agreement, or rather an under
standing, was reached between the United States and Canada in 1959 con
cerning an “Antitrust Notification and Consultation Procedure”, which 
has been described as follows:

“Each country in enforcing its own antitrust or anticombines laws consults 
the other when it appears that the interests of the other country will be af
fected by such enforcement. The object of such consultations is to explore 
ways and means of avoiding situations which could give rise to objection or 
misunderstanding in the other country. While such consultations are de
signed to eliminate friction and to find a common approach to antitrust 
problems affecting both countries, it is understood that each country re
serves the right and responsibility to take such action as it considers appro
priate and necessary to enforce its own laws. The consultations do not give 
one country a veto over the actions of the [other] country ... The normal 
course ... is that each country notifies the other prior to the institution of 
an antitrust suit which involves the interests or the nationals of the other 
country and permits time for consultation concerning the contemplated 
suit. While not required by the understanding, notification is given during 
the investigative phase whenever possible .. .”.n

Urged by the 1967 OECD Recommendation, the governments of the 
United States and Canada decided in 1969 to extend the understanding to 
cover matters of cooperation and coordination.12

In 1976 an agreement on mutual cooperation was reached between the 
United States and the Federal Republic of Germany, and on June 29,1982, a 
similar agreement was concluded between the United States and Australia.13

Consultation clauses regarding restrictive business practices can also be 
found in bilateral treaties concluded between the United States, on the one 
side, and numerous other states, on the other, treaties on Friendship, Com
merce and Navigation (FCN). The first consultation clause in the FCN Tre
aty between the United States and Italy, concluded in 1948, became some
what of a model for the treaties concluded later in the 1950:s. The clause 
reads:

“The two High Contracting Parties agree that business practices which re
strain competition, limit access to markets or foster monopolistic control, 
and which are engaged in or made effective by one or more private or pub
lic commercial enterprises or by combination, agreement or other arrange
ment among public or private commercial enterprises may have harmful ef
fects upon the commerce between their respective territories. Accordingly, 
each High Contracting Party agree upon the request of the other High 
Contracting Party to consult with respect to any such practices and to take 
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such measures as it deems appropriate with a view to eliminating such 
harmful effects.”14

In conclusion: Although the process towards international cooperation in 
the antitrust field is slow, significant progress has been made, particularly 
in recent years. The adoption of an international code on restrictive busi
ness practices, the harmonization of the municipal antitrust systems, the 
recommendations of cooperation, coordination and consultation, and the 
bilateral consultation clauses, they all carry the potential of relieving the 
tensions caused by the jurisdictional conflicts in international antitrust law. 
The practical results of an international code, however, are still meagre. 
The harmonization process must further not conceal the fact that munici
pal antitrust laws and policies have essentially a self-centered character. 
And while a notification and consultation procedure seems the better way 
of solving jurisdictional problems surrounding the intraterritorial exercise 
of jurisdiction in antitrust matters — the better way of balancing the in
terests of the states and individuals involved in a particular case; the better 
way of reaching acceptable solutions for all parties — its practical results 
have been sparse. B.R. Campbell, who has studied the functioning of the 
Canada-United States Antitrust Notification and Consultation Procedure, 
comes to the following conclusion with regard to the efficiency of the Pro
cedure:

“Those seeking a formula for bilateral dispute settlement in the Canada- 
United States context would be well advised to consider the anguished evol
ution of the Antitrust Notification and Consultation Procedure. The road 
to dispute settlement in the antitrust field has proven to be long and rocky. 
But the continued presence of aggravating disputes ... the continued irri
tation over the issues of sovereignty and extraterritoriality, the residual bit
terness and cynicism, are less a reflection of a failure of institutions, or 
technical arrangements or good will as they are a reflection of a failure in 
attitudes. Smooth working technical arrangements and the best of inten
tions will be insufficient to guarantee the success of any bilateral frame
work as long as one or both sides exhibit a failure to appreciate differences 
‘in national policies, priorities and unspoken assumptions’.”15

Thus, while consultations procedures do have, and should have, a role to 
play in the international antitrust field, unilateral action and unilateral 
measures are still routine, which the present study ought to have demon
strated. However, this fact does not change the conclusion that an in- 
terests-analysis is better conducted in consultation procedures.
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