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PREFACE

The chapter on torts is usually one of the shortest in textbooks
on the conflict of laws, and from a theoretical point of view,
it is no doubt one of the least complicated departments of this
branch of legal science. Compared with the classical battlefields
of private international law, it may seem a remote corner of
small interest. This, however, is not an entirely negative virtue,
for battlefields easily become graveyards, and nothing could be
more dangerous for a beginner than digging in the graveyards
of legal theories, some of which still exercise that “fatal fascina-
tion” described by Professor Cheshire. A study of torts in the
conflict of laws is, and must be, chiefly a study of judicial de-
cisions.

This does not mean that the branch of torts in private inter-
national law is virgin soil. In America, Professor Hancock has
treated it extensively in a very valuable monograph, and the
chapter on torts in Professor Rabel’s Conflict of Laws contains
a rich material from various countries. However, the last few
years have brought an increasing number of new problems,
some of which had not emerged when these books were written.
Indeed, there are signs which seem to indicate that the once
peaceful field of torts in private international law is becoming a
battlefield in its turn. This may serve as the present writer’s
excuse for attempting this modest expedition to reconnoitre the
ground.

The idea of the present study was given by Professor Ake
Malmstrom, of Uppsala University, the author’s first teacher in
private international law, to whom he is deeply grateful for
encouragement, criticism, advice, and assistance in obtaining the
necessary grants for the printing of the book.

The work was prepared and essentially completed during a
period of research at the University of Cambridge in the years
1957 and 1958. Throughout that period the author had the privi-
lege of working under the supervision of Dr. Kurt Lipstein, of
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Clare College, without whose patient support and advice the book
would hardly have been written.

The writer spent a good deal of his Cambridge days in the
excellent Squire Law Library, but even students of the conflict
of laws need a home, and the author was fortunate enough to
have one of the best: he is deeply grateful to the Master and Fellows
of Magdalene College, and particularly to his tutor, Mr. Ralph
Bennett, for the friendly and stimulating atmosphere of that
hospitable institution. Whatever may be the fate of his legal
lucubrations, the author will always have the comfort of remem-
bering his terms of residence at Magdalene as a very worthwhile
experience and a very happy period. He is further particularly
indebted to another Fellow of Magdalene College, his friend Dr.
John Walsh, now of Jesus College, Oxford, for making time
in the midst of his teaching duties to read most of the manuscript
and correct those errors of English which are difficult to avoid
for a foreigner trying for the first time to handle the subtle in-
strument of English legal language. It should be added, in justice
to Dr. Walsh, that the manuscript has been redrafted so exten-
sively after the author’s return to Sweden that any barbarisms
found in the text should be laid exclusively at the writer’s own
door. The author also wishes to acknowledge his gratitude to
his wife whose patient assistance in the final stages of the
work — which had to be brought up to date in 1960, two
years after its completion, in the midst of other duties — has
been most valuable.

The book would have remained unwritten but for the generous
economic assistance of the Rotary Foundation, Evanston, IIl.,
from which the author received a scholarship enabling him to
take up his research in Cambridge, and it would never have been
printed without a substantial grant from the Swedish Council for
Research in the Social and Legal Sciences. The author wishes to
acknowledge his gratitude to these institutions and to the Uppsala
Sodra Rotary Club, of Uppsala, which supported his candidacy
for a Rotary Foundation Fellowship.

Uppsala, July 1960.

STiG STROMHOLM
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CHAPTER1

TRENDS IN THEORETICAL DISCUSSION

A. Earlier Development. Only ten years ago, writers on the conflict
of laws could approach the field of torts with a feeling of relative
confidence. Here, for once, was a branch of private international
law where scholars usually agreed, at least on basic principles,
where drastic changes had not taken place for a long time and
were not likely to occur. Here, also, was a field of simple solu-
tions with little scope for the niceties of renvoi, characterization
or preliminary questions to complicate the issues.

(a) U. S. A. First published in 1934 and revised in 1948, the
American Restatement of the conflict of laws can fairly be con-
sidered as the most explicit expression of the doctrine prevailing
in the western world, except for Great Britain and those parts
of the Commonwealth where the common law is in force. The
two cornerstones of the American doctrine are briefly set out
in sections 377 and 378 of the Restatement: “The place of wrong
is in the state where the last event necessary to make an actor
liable for an alleged tort takes place;” and “The law of the place
of wrong determines whether a person has sustained a legal
injury.”’* This doctrine, the rule of the lex loci delicti, is summarized
more exhaustively in the magnum opus of Professor Beale, the
most influential member of the editing committee of the Re-
statement: “If the law of the place where the defendant’s act
took effect created as a result of the act a right of action in tort
this right will be recognised and enforced in another state unless
to enforce the right is against the public policy of the forum.”’2

! Restatement of the Law of Conflicts of Laws (as adopted and promulgated
by the American Law Institute at Washington, D. C., May 11, 1934), St.
Paul 1934. — I‘or a comparison between the Restatement and the traditional
English rule of torts in the conflict of laws, se Willis, J., Two Approaches to
the Conflict of Laws (1936), 14 Can, Bar R., p. 1.

¢ Beale, vol. 2, p. 1290.
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In no other country has the lex loci rule been more elaborated
and nowhere has the law of the place of wrong been extended
more widely than in the U. S. A. If, as will be submitted in the
present study, the applicability of the law of the place of wrong
has been extended too far, it is only fair to recall that the American
development in this field started, like that of most other countries,
from a rule in which the fortuitously chosen lex fori was given
the same decisive importance as the lex loci, and that in a federa-
tion of states with closely similar legal, social and economic
structure, this older order of things must have appeared singularly
narrow and parochial.® Against this historical background, the
zeal in favour of uniform enforcement of the lex loci is easy to
explain, and its possible exaggerations can be considered as effects
of the swing of the Hegelian pendulum. On the other hand, a
particularly favourable climate for a generous application by the
forum of a foreign lex loci delicti must exist among states so
closely akin to each other. “Their differences relate to the minor
morals of expediency, and to debatable questions of internal
policy. It would be an intolerable affectation of virtue for the
courts of one state to pretend that the mere enforcement of a
right validly created by the laws of a sister state would be re-
pugnant to good morals, would lead to disturbance and disorganiza-
tion of the local municipal law’, or would be of such evil example
as to corrupt the jury or the public.”’? For this reason, the solu-
tions of conflict problems given by American courts and writers
may not always be applicable to the conditions prevailing in
completely independent states with important differences in legal
and social structure.

For the purposes of the present study, the theoretical founda-
tions upon which the American doctrine of torts in private inter-
national law was built are not of immediate interest. It may be
pointed out, however, that the most famous of these theories,
and, indeed, the first attempt to find a ground for the classical
rule which could satisfy both logical and social considerations,

1 On the historical development of American conflict law, sec Goodrich, pp.
275 1f.; Hancock, pp. 27 ff.; Rabel, vol. 2, pp. 235 ff. — The rule of concurrent
actionability in Wharton, pp. 520 ff.

2 Beach, J. K., Uniform Interstate Enforcement of Vested Rights, (1918),
27 Yule L. J., p. 656, at p. 662.
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namely Mr. Justice Holmes’s “obligation theory”, seems to pro-
vide the best argument for an uncompromising and all-embracing
application of the law of the place of wrong to all the principal
and incidental questions arising in international tort actions.
In the words of the learned Justice: “The theory of the foreign
suit is that, although the acl complained of was subject to no
law having force in the forum, it gave rise to an obligation, an
obligatio, which, like other obligations follows the person, and
may be enforced wherever the person may be found ... But as
the only source of this obligation is the law of the place of the
act, it follows that that law determines, not only the existence
of the obligation, ... but equally determines its extent.””! The
“obligation theory” has been largely superseded by the “homo-
logous right theory”” of Judge Learned Hand —— according to
which the forum when adjudicating upon a foreign tort creates
a new right similar to that given by the lex loci — or by Professor
Cook’s “local law theory” which would seem to imply that the
applicable foreign rules are incorporated by the forum into its
own law; but this change in theoretical justification hardly seems
to have affected either the general principles or the detailed
rules of practical application as laid down in the Restatement.?

Refraining from discussion at length of the theoretical back-
ground of the lex loci rule, American textbook writers have
pointed out the practical reasons for its universal application.
In the words of Judge Goodrich, each of the parties is, at the time
of the tort “protected by and owes obedience to”” the lex loci,
their relations “ought in all fairness” to be considered in the light

1 Slater v. Mexican Nationul Railway (1904), 24 S. Ct. 581, 48 L. Ed. 900, at
p. 903.

= Cook, pp. 20 ff.; Judge Learned Hand in Direction der Disconto-Gesellschaft v.
U. S. Steel Corp. (1924), 300 F. 741; on the difference between these two theo-
ries, cf, Cavers, D. F., The Two “Local Law” Theories, (1950), 63 H. L. R.,
pp. 822 ff.

s It should be pointed out that Professor Cook’s criticism of the Restatement
rule of the place of wrong — which will be discussed in a following chapter —
seems to be founded upon practical considerations, independent of his “local
law theory”’. It is therefore far from certain that courts which have expressed
their approval of that criticism have also embraced the “local law theory”.
ook, W. W., Tort Liability and the Conflict of Laws, (1935), 35 Col. L. R,,
p. 202 (re-cdited in Logical and Legal Bases of the Conflict of Laws, pp. 311 If.)
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of that law, and its standard of conduct is the only which has been
“foreseen by at least one of the two.”’* The argument of fairness
to the parties is particularly emphasized by Professor Stumberg.?

Studying the problems from a comparative point of view,
Professor Rabel finds various reasons for the lex loci principle,
and concludes that “it ought not to be deduced from a single,
all-embracing rationale of absolute validity, ... it is reasonable
and relatively simple.”’3

In his monograph on torts in the conflict of laws, Professor
Hancock scrutinizes more closely the background of the gener-
ally prevailing lex loci doctrine in terms of “choice-of-law policies’.
The obligation theory is dismissed as insufficient to explain
either the application of one set of rules in cases connected with
several jurisdictions or, indeed, the raison d’élre of the place of
wrong rule.? This does not mean that the learned writer discards
the American lex loci doctrine, but he finds its justification in
various considerations of a practical order: it seems to secure
uniformity wherever the case is tried,® it takes into account the
social interest of the state where the tort was committed, and
corresponds to the reasonable expectations of the parties.® The
same concern for the social interests of the states involved dictates
his solutions in those cases where two or more jurisdictions are
interested.”

(b) The European Continent. In Europe and in those parts
of the world where the French Civil Code has been introduced in
a more or less modified form, writers on the conflict of laws have
accepted the lex loci delicti rule almost as unanimously as in the
United States.® Minor differences in general approach, and statutory

t Goodrich, p. 261.

2 Stumberg, pp. 184 ff.

3 Rabel, vol. 2, pp. 250 ff.

4 Hancock, pp. 35 ff.

5 ibid., pp. 54 ff.

s ibid., pp. 61 ff.

7 ibid., pp. 171 ff.

8 A short comparative survey of the law of torts in private international law
in Europe (except for Scandinavia and the Communist States) is given in
Kuratowski, R. K., Torts in Private International Law, (1947), 1 1. L. Q., p.
170; continental law is also discussed in Lorenzen, E. G., Tort Liability and the
Conflict of Laws, 47 L. Q. R., p. 483; more exhaustive, Rabel, vol. 2, pp. 229—
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provisions eliminating or restricting the application of a foreign
lex loci are generally unimportant and need not be discussed here.*

In France, certain provisions in the Code civil — which will be
enlarged upon infra — concern the territorial application of
French law, and in the light of these rules, the problem of choice
of law was originally envisaged as one of statutory interpretation.
Thus, the majority of French writers in the earlier part of this
century advocated the lex loci rule mainly because the law of
torts was considered as a “loi de police et de siireté” which, for
reasons of public policy, must be uniformly applied to tortious
acts committed within the territory of the state. This theoretical
foundation of the enforcement of the lex loci delicli, although it is
a logical deduction from the principles of the Civil Code rather
than an explanation of the underlying rafionale, has kept its
position even among more recent writers,® but other arguments
of a practical and theoretical order have been put forward in sup-
port of the current theory. Thus Niboyet stresses the importance
of international uniformity and objectivity which can be attained
only if the easily ascertainable locus delicli is used as the principal
connecting factor.* The social interest of the country where a
tort has been committed, and the natural connection of the act
with ifs social environment, are also frequently referred to as
reasons for the lex loci rule.®* Professor Batiffol, in a recent text-
book, gives another series of arguments: the place where a tort
is committed is normally the only or at least the most natural
element of connection between the tort and legal standards of
conduct; only by application of the law of the place of wrong

332. For Scandinavia, see Borum, O. A., Lovkonflikter, 3 ed., Copenhagen 1948,
p. 164; Nial, H., Internationell férmdgenhetsrdlt, 2nd ed., Stockholm 1953, p.
79; Karlgren, Hj., Kortfattad lirobok i internationell prival- och processrdtt,
Lund 1950, p. 108; Malmstrém, A., Till frigan om skadestind utanfor kon-
traktsforhdllanden i den internationella privatritten (in Festskrift til Henry
Ussing, Copenhagen 1951, p. 362.).

1 Unfortunately, the most exhaustive comparative historic study so far on the
development of conflict rules in different countries, Professor Torsten Gihl’s
brilliant monograph Den infernationella privatrdttens historia och allmdnna
principer, Stockholm 1951, is available only in Swedish.

2 Pillet, p. 416; Valéry, pp. 972 ff.; Weiss, p. 582; Bartin, tome 2, pp. 397 If.
3 Donnedieu de Vabres, p. 587.

4 Niboyet, J.-P., Manuel de droit infernational privé, 2 éd., 1928, p. 616.

5 Arminjon, p. 345; Lercbhours-Pigeonniére, p. 287; Niboyet, tome 5, p. 148.
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can the rights of the parties be equitably balanced against each
other and the reasonable expectations of the parties taken into
account.!

Like their French colleagues, German writers on private inter-
national law are in the first place concerned with the interpreta-
tion of the conflict provisions of the introductory part of the
Civil Code (Biirgerliches Gesetzbuch, BGB). Their theoretical out-
look, however, is almost unanimously in favour of the lex loci,
and this holds true also of the independent legal systems of
Switzerland and Austria.? The development of ideas in Germany
seems to have followed the same course as in France: whereas
early writers emphasized the public policy of the locus delicti,
and the similarity between tortious and criminal liability,? modern
theorists stress the social and economic interests involved.s

(c) England. Compared with the theoretical discussion of
Continental and American writers, English and Commonwealth
literature in the field of torts in private international law presents
several particular features. Less concerned with the theoretical
implications of different choice-of-law rules than with the law of
England as administered by the courts, writers have mainly
devoted themselves to the interpretation of those leading cases
where the rules applicable to torts committed abroad have been
laid down. Unlike the Continental development where profes-
sorial dicfa have often carried more weight than judicial holdings,
and where writers have allowed themselves to reject flatly and
without apologies the decisions of the highest judicial authorities,
the evolution of English conflict law is closely connected with
those few cases where general rules have been laid down. As these
cases will be dealt with in a later part of this paper, the discussion
of their implications will be more conveniently treated in that
connection. In this introductory survey of general theories, studied
as a background to the recent development which has been
called “a general crisis of the lex loci rule”® little need be said,

1 Batiffol, pp. 601 ff.

2 Switzerland: Schnitzer, vol. 2, pp. 675 ff.; Austria: Walker, G., Infernationales
Privatrecht, 2. Aufl., 1922, pp. 448 ff.

3 von Bar, vol. 1, p. 118.

¢ Lewald, pp. 260 ff.; Raape, pp. 360 ff.

5 Wengler, W., Laws Concerning Unfair Competition and the Conflict of Laws,
(1955), Am. J. Comp. L. 4, p. 167, at p. 176.
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therefore, of that part of English and Commonwealth literature
which deals with the interpretation of positive rules of law.
Upon the whole, English writers of the late 19th and early
20th centuries seem to have entertained at least a platonic prefer-
ence for the lex loci rule. Thus it is stated in the 5Hth edition of
Foote’s T'reatise that when a foreign lex loci “goes to the nature
of the right, the essence of the obligation™ and not merely “affects
the manner in which the right is to be enforced”, the foreign law
“must be respected by all Courts alike.”* Likewise, Westlake,
approaching the problem from the point of view of jurisdiction,
holds that the proper forum for torts is the forum delicti, applying
its own law; when the forum rei is resorted to, however, this means
a submission to the use of its law concurrently with the lex loci.?
A similar standpoint seems to be reflected in Sir Frederick Pol-
lock’s criticism of the decision of the Court of Appeal in Machado
v. Fontes, where damages were granted for an act which allegedly
gave rise to no civil liability under the foreign lex loci.® The
reviewer finds the decision sensible but logically incompatible
with “the fundamental principle of private international law ...
that rights duly acquired under the law of any country ought
to receive recognition in every other civilized country.”* Baty,
who emphasizes the similarity between the law of torts and penal
law, seems to approve of a lex fori rule,® whereas Gutteridge,
without further enlarging upon the theoretical aspects of the
question, stresses the fact that in Machado v. Fontes® both parties
to the action owed allegiance to the lex fori as their national law.®
The touchstones for the classification of later British writers
are the judgment of the Court of Appeal in Machado v. Fontes®
and Mr. Justice Willes’s decision in Phillips v. Eyre;? in the latter
case it was held that an action brought in England for a tort

1 Foote, p. 521 f. The authority cited in support of the lex loci theory is Phii-
lips v. Eyre (1870), L. R. 6 Q. B. 1, at p. 28, per Willes, J.

2 Westlake, p. 282,

3 Machado v. Fontes [1897] 2 Q. B. 231.

4 Note in (1897), 13 L. Q. R., p. 233. Cf. the severe criticism in (1898), 11 H. L.
R., p. 261.

s Baty, p. 50.

8 Gutteridge, H. C., in (1939), 55 L. Q. R., p. 130, and (1938), Cambr. L. J.,
p. 20.

7 Phillips v. Eyre (1870), L. R. 6 Q. B. 1.
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committed abroad can succeed only if “the wrong is of such a
character that it would have been actionable if committed in
England”, and the act is “not justifiable by the law of the place
where it was done.” A major attack against both these cases is
mounted by Dr. Robertson who seems to advocate a lex loci
rule of the American type and based upon a “local law theory”.?
This theoretical foundation has also been used by those writers
who defend the English doctrine as traditionally interpreted.
Thus Professor Lorenzen, applying a “homologous right theory”,
finds Machado v. Fontes? “entirely defensible from the standpoint
of the fundamental theory of the conflict of laws.”® In spite of
this and of the fact that the decision in Machado v. Fontes? seems
justified under the circumstances of the case, the learned writer
hesitates over the desirability of the rule, which he fears may
lead to injustice in other cases where the defendant has incurred
no civil liability under the lex loci but where English law imposes
such liability.* The “homologous right theory” also seems to
provide the theoretical background for Dean Falconbridge’s
defence of the English tort rule as laid down in Phillips v. Eyre.®
Other theoretical arguments invoked in favour of the English
leading cases are the notion of public policy and considerations
of morality: enforcement of foreign law would be against the
morality of English courts in cases where an act is innocent in
England but creates a civil liability under the foreign lex loci
delicti.®

(d) Dissenting opinions. The foregoing paragraphs have
shown that since the beginning of this century and, indeed,

1 Robertson, A. H., The Choice of Law for Tort Liability in the Conflict of
Laws, (1940—41), 4 M. L. R., pp. 27 ff.; similar criticism in Hancock, M.,
Torts in the Conflict of Laws, (1940), 3 U. of Tor. L. J., p. 400; Yntema, H. E.,
(1949), 27 Can. Bar R., p. 116.

2 Machado v. Fontes [1897] 2 Q. B. 231.

3 Lorenzen, E. G., Tort Liability and the Conflict of Laws, (1931), 47 L. Q. R.,
p- 483, at p. 487.

4 Ibid., p. 488 £., p. 500.

s Falconbridge, J. D., Torts in the Conflict of Laws, (1945), 23 Can. Bar R.,
p. 309, at p. 312.

¢ Curiously enough, this argument is found in English textbooks, like the 5th
edition of Dicey, and also in the law of Quebec, where the French doctrine of
ordre public prevails; Johnson, vol. 3, pp. 357 ff.

3—607405. Strémholm.
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throughout the better part of the history of modern conflict law,
the vast majority of writers have found overwhelmingly strong
reasons in favour of the application of the lex loci delicti commissi
to torts perpetrated outside the jurisdiction of the forum. As
may be expected, however, unanimity has never been complete,
and before studying the discussion of the last ten years, it
may be of some interest to examine briefly the most important
dissenting theories. The oldest of these is the lex fori theory, which
was once universally acknowledged in Continental law, partly
because it goes back to Roman principles — the proper court
for the trial of delicts being the forum delicli, which applied its
own law — and partly, in more recent times, because it could
claim the authority of Savigny. Although the lex fori principle
has been loosing ground steadily since the later half of the 19th
century, it is still defended by some Continental lawyers, among
them the eminent French scholars M. and L. Mazeaud. Savigny
based his preference for the law of the court on purely deductive
reasoning: “the laws relating to delicts are always to be reckoned
among the coercitive, strictly positive statutes” and are thus
to be applied uniformly by the forum whether the case at bar
contains foreign elements or not.! The reasons put forward by
MM. Mazeaud are mainly founded upon their construction of
French statutory law and do not present any general interest.?
Another French scholar has advocated the English rule of con-
current actionability (as interpreted by himself, as a means of
satisfying both the public policy considerations of the French
lex fori and the requirements of justice.® On one major exception
from the lex loci rule, most French authors seem to agree: French
law should always apply to tort claims raised in criminal pro-
ceedings in the French courts. The reason for this is based entirely
upon formal logic and considerations of systematic clarity, and
can hardly be considered entirely convincing: as IFrench courts

1 Savigny, § 374 c (p. 253).

2 Mazeaud, H., Conflits de lois et compétence internationale dans le domaine®
de la responsabilité civile délictuelle et quasi-délictuelle, Revue 1934, pp. 377 ff.;
Mazeaud, p. 343: “Résoudre le conflit par I’application de la lex loci delicti,
¢’est donc violer I’art. 3, § ler du C. c¢.”

3 Valéry, p. 973.
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can only administer French penal law, the civil liability must
also be determined in accordance with the lex fori.!

The application of the personal law of the parties — lex patriae
or lex domicilii — has hardly found any supporters in modern
conflict literature. The only advocate of this doctrine, Franken-
stein, disagrees not only with all his learned German colleagues
but also with a series of well-established judicial decisions in his
country. As it seems fairly obvious that the courts of the locus
delicti would apply their own law in tort actions against a foreigner,
Irankenstein must sacrifice uniformity to obtain the applica-
tion in all other courts of the domestic law (“Heimafsrecht”)
of the defendant. The arguments invoked by the learned writer
are essentially of a deductive character: the citizens of a state
are subject to no other law than that of their own country, and
there is “no possibility whatsoever of subjecting a Swiss to any
law other than his own for a delict committed in Germany, once
the tortfeasor has left that country”.?

A less sweeping application of the national or domiciliary law
of the parties has frequently been advocated in cases where for
one reason or another several elements of the tort point towards
that law. The most commonly cited example of such cases is
where the domestic law in question is common to both parties.
This view is referred to by Dean IFalconbridge in defence of
Machado v. Fonfes,® it is discussed by Rabel and may possibly
be supported by judicial authority in some countries.?

1 Despagnet, p. 937; Bartin, p. 411; Valéry, p. 974; contra Batiffol, p. 610.

2 Frankenstein, vol. 2, pp. 359 ff. An important modification of the practical
results of this somewhat startling theory is effected by the use of renvoi.
Thus, if the domestic law of the tortfeasor refers to the lex loci, that law applies.
3 Machado v. Fontes [1897] 2 Q. B. 231. — Falconbridge in (1949), 27 Can.
Bar R., p. 375.

4 Rabel, vol. 2, p. 244. To the cases cited by Rabel (p. 244, note 64) may be
added a Norwegian case, The Irma and Mignon, Relstidende 1923 11, p. 58,
which is interesting because the facts are closely similar to a well-known English
decision, The Halley (1868), L. R. 2 P. C. 193. Two Norwegian ships, the Irma
and the Mignon, had collided on the Tyne through the fault of the English
compulsory pilot on board one of the ships. Under the lex loci as it stood at the
time, a shipowner was not liable for acts committed by compulsory pilots. In
the lex fori, which was also the lex patriae and domicilii of the parties, the ship-
owner was responsible for the acting of the pilot. The Norwegian Supreme



34

If the mere fact that the parties are domiciled in the same
country or owe allegiance to the same nation has not generally
appeared sufficient to justify the application of their domestic
law, the presence of more substantial connections with a legal
system common to the parties has been considered by several
writers a good reason for exceptions from the lex loci rule. Thus
Niboyet advocates the application of the law governing the
divorce of the parties in cases where an action against a third
party for alienation of affections is brought in connection with
the divorce; the same writer holds that the law governing the
administration of a decedent’s estate should apply in cases of
succession where conversion of property belonging to the estate
is alleged to have been committed by one of the successors.!
Rabel and Hancock consider the law of the matrimonial status
of the parties more apposite than the lex loci to govern the capaci-
ly of one spouse to institute legal proceedings against the other,?
and Kuratowski favours a broader application of the lex patriae
or lex domicilii in torts where the family relationship of the
parties is in any way involved.® The same writer also suggests
the lex patriae (domicilii) as a more appropriate law than the
lex loci in cases where the alleged tortfeasor is a public servant
and is sued in the courts of his own country for acts or omis-
sions done abroad in his official capacity.*

To complete the picture of the various theories of choice of
law, it may be added that voices have been heard in favour of
a more radical approach to the problems of torts in the conflict

Court found that the legal relation at issue was more closely connected with
the common law of the parties, and sustained the action. It would seem, how-
ever, that this decision is so far unique in Scandinavian law. The Swedish
Supreme Court has upheld the lex loci rule in a number of cases concerning
actions between Swedes founded upon torts committed abroad. Nytt Juri-
diskt Arkiv 1915, p. 1; 1933, p. 364; 1935, p. 585.

1 Niboyet, tome 5, pp. 153 {., 156.

2 Rabel, vol. 2, pp. 266 ff.; Hancock, p. 236. Cf. also Rheinstein, M., The
Place of Wrong: a Study in the Method of Case Law, (1944), 19 Tul. L. R.,
p- 4 and p. 165, at p. 199.

3 Kuratowski, R. K., Torts in Private International Law, (1947), 1 I. L. Q.,
p. 172, at p. 189.

4 Jbid., at p. 190; this view is supported by Mann, F. A., in Libellous Communi-
cation by a Foreign State Official, (1946), 9 M. L. R., p. 179.
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of laws. The common denominator of such theories seems to be
that they all recommend the splitting up of the issues involved
into separate questions, each to be answered by the law with
which it is most closely connected. The practical suggestions have
been few, however, and so far only a few writers — among them
the German scholar Mr. Binder, whose suggestions will be discus-
sed more fully below — have ventured to challenge the prevail-
ing lex loci doctrine with a complete system of this more compli-
cated kind.?

B. Recent Trends. (a) The “proper law” of a tort. As
mentioned above, the almost unanimously accepted lex loci has
recently been subject to so much criticism that a learned writer
has seen reasons for speaking of a crisis in the history of the rule.
Although, as will be submitted in greater detail later in this study,
the alleged crisis is more theoretical than practical, it is un-
doubtedly true that the last ten years have seen a great number
of more or less elaborate attempts to replace the generally pre-
vailing rule with other systems. This development cannot be said
to have affected the courts in their decisions, and in those very
particular branches of the law of torts where the problems created
by the lex loci rule have been evident for a considerable number
of years, the courts are still using and perfecting the solutions
reached on the basis of the old-established doctrine. The greatest
achievement of recent attempts to reform or to discard the
lex loci rule seems to lie in “the breaking of one of the rigid axioms
of private international law in favour of a free study of the prob-
lems involved”.?

The most radical suggestion so far and, it would seem, the

! Professor Lorenzen has advocated a more “flexible’’ system without actual
concrete suggestions in (1931), 47 L. Q. R., p. 483, at p. 501. Rabel, discussing
the American place of wrong rule, has suggested a less rigid view than that
endorsed by the Restatement (Rabel, vol. 2, pp. 320 {f.). A brilliant case-note
in (1935), 44 Yale L. J., p. 1233, enumerates several incidental questions which
ought to be governed by another law than the lex loci. Professor Cook, in his
criticism of the Restatement place of wrong theory, also goes a long way
towards a more differentiated choice of law; see, more particularly, Cook, W.W.,
Tort Liability and the Conflict of Laws, (1935), 35 Col. L. R., p. 202, at pp.
215 ff.

2 Neuhaus, P. H., Morris, The proper law of a tort (review), RubelsZ. 16,
1951, p. 651, at p. 655 (the present writer’s translation).
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starting-point of recent Anglo-American discussion, is Dr. Morris’
suggestion that a “proper law” of the tort be found and applied
in each individual case.® Although no court seems to have put
this theory to practical use and there is no great probability that
the idea will be accepted in a foreseeable future, the proposal has
aroused so much attention that it seems justified to discuss its
implications at some length. In his criticism of the decision of
the Court of Session in M’Elroy v. M’ Allister,® Dr. Morris suggests
that in an action for a tort committed in Scotland by one English-
man against another, English courts should apply their own law,
thus giving due consideration to those factors -— nationality,
domicile and residence of the parties — to which importance
may be attached in actions on international contracts.® In
his article in the Harvard Law Review, the learned author ex-
presses doubts as to the possibility of reaching desirable results
by means of the lex loci delicti rule in fields as different as “liabil-
ity for automobile negligence, radio defamation, escaping animals,
the seduction of women, economic conspiration, and conversion,”*
and proceeds to discuss the effects of the traditional rule in a
number of examples where the locus delicti seems particularly
fortuitous and the parties particularly unconnected with the legal
system and social order of the locus: the seduction of an American
girl by a boy from the same state taking place in a holiday camp
in a secluded and remote part of Canada; injury inflicted by a
driver to a guest passenger in his car where both parties come
from the same state and happen to drive in a foreign country.
Other examples relating to conversion, workmen’s compensation,
vicarious liability, and the distribution of damages under wrongful
death statutes, are equally intended to show the unhappy results
attending a mechanical application of the lex loci (in combination

! Inaugurated in a criticism of the Scottish decision M’Elroy v. M’ Allister
[1949] S. C. 110, in (1949), 12 M. L. R., p. 248, at p. 251 {., the idea is more
fully developed in Morris, J. H. C., The Proper Law of a Tort, (1950), 64 H. L.
R., p. 881. See also Morris, Cases on Private International Law, 2 ed., 1951
(reprinted 1956), p. 228. An article by Briggs in (1953), 6 Vand. L. R., expressing
ideas similar to those of Dr. Morris, has not been available to the present writer.
2 M’Elroy v. M’ Allister [1949] S.C. 110.

3(1949), 12 M. L. R., p. 248, at p. 251 f.

4(1950), 64 I1. L. R., p. 881, at p. 884,
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with one or the other of the fixed rules determining the place
where the tort is supposed to have taken place).

The principal importance of Dr. Morris’ theory has so far been
to focus attention to the problems of torts in private international
law and to initiate discussion.! Critics have argued that the sug-
gested method would “land in absurdity”, on account of the
difficulty of finding the proper law when the parties are of dif-
ferent nationality.? A German writer has pointed out that several
of the problems raised by Dr. Morris have been discussed for
some time by Continental writers, and an American author re-
fers to the “proper law’ theory as a “give-it-up theory.” 34

Some of this criticism is undoubtedly too severe. Dr. Morris
seems to admit that the old-established rule may be used as a
subsidiary resource, intended to meet e. ¢. the cases where the
parties involved are of different nationality; and the contention
that a “proper law” rule would mean surrender in face of the
difficulties of finding a suitable rule hits equally hard the English
doctrine of international contracts which has been working satis-
factorily for a long time.

The examples chosen by Dr. Morris seem to fall into two distinct
categories, the one comprising those cases — conversion, work-
men’s compensation, vicarious liability, and distribution of dam-
ages under wrongful death acts — where a rigid application of the
lex loci rule leads to inadequate results in dealing with questions
incidental to a tort action; the other consisting of cases where
the tortious act itself would allegedly be judged more fairly under
a proper law as opposed to the fortuitous lex loci. It is submitted
that the traditional rule completed with a discerning use of that
old-established tool of the conflict of laws — characterization —
is sufficient to deal with the problems belonging to the first

1 The theory is mentioned with approval in Smith, C., Machado v. Fontes
Revisited, (1956), 5 1. C. L. Q., p. 466, at p. 471; Thomas, J. A. C., Damages
and the Tort Rule in the Conflict of Laws, (1954), 3 I. C. L. Q., p. 651, at p.
659; analysed in Falconbridge, p. 821; Graveson, p. 432; Dicey, p. 937.

2 Gow, J. J., Delict and Private International Law, (1949), 65 L. Q. R., p. 313,
at p. 316.

3 Neuhaus, P. H., Morris, The proper law of a tort (review), RabelsZ. 16,
1951, p. 651, at p. 652.

4 Ehrenzweig. A. A., The Place of Acting in International Multi-State Torts,
(1951), 36 Minn, L. R., p. 1, at p. 2,
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category, and that writers and, indeed, as will be shown later,
courts in all countries have successfully solved these problems
without great difficulty. It seems obvious that whereas in a case
of wrongful death, lex loci delicti may be wholly inappropriate
to govern the distribution of damages recovered, the conduct of
the tortfeasor and the extent of his liability are generally more
suitably judged by the lex loci, and that no “proper law” need
be invoked to support a splitting up of the action when certain
elements of it seem to belong to the law of torts and others to
be more closely related to the personal law of the victim or to
some other legal system which governs questions of succession,
wills, or such other legal problems as may be raised.

As for the second category, the application of a proper law
selected as the result of a “social surroundings” test is far more
attractive. It is submitted, however, that the arguments against
it are too powerful to make such a rule desirable.

In the first place, it sacrifices uniformity. The loss may be
light enough if it is done in the interest of justice, but it is sub-
mitted that this will not necessarily be the case. For the system
advocated by Dr. Morris also sacrifices predictability, and although
it is certainly true that modern tort law is more concerned with
the equitable shifting of losses in a given economic system than
with repressing undesirable acts, and thus in its social implica-
tions comes nearer the law of contract than penal law, it is equally
true that there is a very clear difference between torts and con-
tracts which gives a considerable importance to predictability.
The notions of “acfes juridiques” and “faifs juridiques’, well-
known in French law,® may be used as convenient terms of
comparison. A contract, however simple, is always an “act”,
legally qualified and intended by the parties to affect their rela-
tions, economically or otherwise, in a legally binding way. Thus,
consciously or not, the parties follow a legal pattern. A fort,
on the other hand, is a mere fact, legally irrelevant until some
action is taken by which a process of legal characterization is
instituted. The consequence of this is that in ascertaining the
proper law of a contract, the court has to find the intrinsic legal
pattern of the contract, whereas in an action for tort, the courts

! Batiffol, p. 684.
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are confronted by the task of making a legal appreciation of
a raw material — the facts of the case — and that appreciation
is completely foreign to these facts at the time the tort took
place. Thus, it is submitted, it is hardly permissible to use the
term ‘“proper law” in referring to torts — they have no proper
law until a court has pronounced upon them. The truth of this
statement is not impaired by the fact that when submitted to
a court, the series of events making up the tortious act has been,
as it were, robed in legal concepts, and its essential elements
chrystallised into an action at law as defined by the legal system
chosen by the plaintiff: the task of the court is nevertheless to
go back to the naked facts. It may be objected that the “intrinsic
legal pattern” of an international contract is often no more than
a fiction, and that it is indeed easier to determine that an allegedly
tortious act constitutes a breach of a given pattern than to find
such a pattern in respect of a contract. The answer is that the
method is nevertheless another: however fictitious the process of
reading a legal pattern into a contract may be, it still remains
true that all clues must be sought in the confract (and in the
circumstances attending its conclusion), whereas no forf{ can be
found before the incriminated set of facts has been brought into
a certain relationship to a legal system which alone attributes
relevance to some of these facts and denies it to others.

Torts can be divided into intentional and unintentional, but
in both these categories, predictability is essential for fair treat-
ment. Unintentional torts are, by definition, accidents. The
only way in which they can be reasonably forestalled is by in-
surance, and the very basis of insurance is statistical predict-
ability. Intentional torts, on the other hand, comprise a number
of actions which in most countries are also governed by penal law.
It is submitted that those considerations of fairness which make
predictability a cornerstone of the penal law systems of civilized
countries are also largely applicable to the civil liability incurred
by intentional torts.

To these objections of principle can be added arguments of a
practical order. In a great number of countries, the law of torts
belongs to the category of laws known in the terms of the French
Civil Code as “lois de police et de sireté”’, uniformly applied to
all infringements occurring within the jurisdiction. Even in count-
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ries where this doctrine is unknown, it is probable that tortious
acts which constitute in any way disturbances of the social order
would not be left by local authorities for the parties to settle
between them. Even such trivial torts as injurious language or
minor assaults committed by foreigners between themselves would
probably not be left without interference — let alone then traffic
offences which are probably the most numerous category of torts.

This would single out for the application of the lex pairiae or lex
domicilii only such torts as could be settled without inconvenience
when the parties return home. It is submitted that this very
unimportant group of torts is hardly worth the creation of a
special rule. The English presumption of identity between the
lex loci and the lex fori in the absence of evidence to the contrary
provides a practical way of settling such trivial litigations. If the
defendant will submit to his own law and refrain from the trouble
and expense of proving provisions of foreign law by expert witness,
the “proper law” will be automatically applied.! If, on the other
hand, the defendant has a clear justification in the lex loci and
makes use of it, the plaintiff can hardly complain of a treatment
prescribed by the law of the foreign country and thus part of the
risk he assumed when entering its territory.

The search for a proper law not identical with the lex loci
would furthermore involve the difficult problem of extra-territorial
operation of statutes. Suppose an Englishman and a foreign
refugee, domiciled in England but not naturalized, are involved
in an automobile accident in France caused by the negligence of
one of them. Even allowing that Parliament can legislate for Brit-
ish subjects all over the world,? there is no authority to the effect
that English statutes can be applied to foreigners domiciled in

! In most Continental jurisdictions, rules of foreign law are found and applied
by the courts ex officio. However, in some countries, e. g. Italy, Greece, and
possibly also Denmark, the principle of proving foreign law as a fact seems to be
adopted; see Clunet 1957, p. 169; Revue 1957, pp. 526 ff.; Clunet 1954, p. 495.
For German and French decisions, see Clunef 1954, p. 994, and 1956, p. 1009.
2 As held by Dr. Lushington in The Zollverein (1856), Swa. 96; quoted by
Darling, J. in Adam v. British and Foreign Steamship Co. Ltd. [1898] 2 Q. B.
430, at p. 433; further Howgale v. Bagnall {1951] 1 K. B. 272, per Barry, J.,
at p. 275. But cf. Yorke v. British & Continental Steamship Co. (1945), 78 Ll.
L, R. 181; (1946), 9 M. L. R., p. 184.
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England but acting or suffering injury abroad,* although for all
other purposes English law as lex domicilii would be considered
their personal law and thus, in all likelihood, the proper law in
litigations between them and British subjects domiciled in Eng-
land.

(b} Other suggestions. Although it is true that most of the
well-known textbooks on private international law do not reflect
any “crisis” of the traditional tort rule,® it is equally true that
the discussion of the last ten years is characterized by a greater
freedom from settled axioms and time-honoured rules and by a
greater interest in those specialized branches of the law of torts
where the rigid application of the lex loci rule has created practical
difficulties. Thus, without abandoning the general principles em-
bodied in the traditional American solutions, Professor Stumberg
advocates a breaking-up of the problems (presumably by special
place-of-wrong rules for special cases and by means of different
characterization of incidental questions raised in tort actions) in
such cases where two or more local policies clash, either because
a tortious action is related to more than one jurisdiction or be-
cause certain questions raised in the same lawsuit belong to
fields of the law unconnected with the law of torts, such as the
survival of claims or the administration of a decedent’s estate.?
The same concern about local policies appears in the latest edi-
tion of a well-known case-book on American conflict law.* French
literature on private international law seems so far unaffected by
these recent trends,® whereas other Continental writers have
suggested an approach similar to that advocated by Professor

1 The case of Davidsson v. Hill [1901] 2 K. B. 606, where the Fatal Accidents
Act, 1846, was held applicable to a foreigner killed by the negligence of the
crew of a British ship, can be distinguished, as the accident took place on the
high seas and not within the jurisdiction of a foreign sovereign. The same un-
willingness to extend the application of special statutes as opposed to the
common law (droit commun) seems to exist in France: Cour d’appel de 1’Indo-
Chine 27. 3. 1908, Clunet 1909, p. 453; Donnedieu de Vabres, p. 215 f.

2 The traditional discussion of Phillips v. Eyre (1870), L. R. 6 Q. B. 1, and
Machado v. Fonfes [1897] 2, Q. B. 231, is found in Cheshire, Schmitthoff and
‘Wolff.

3 Stumberg, pp. 202 ff.

4 Cheatham, pp. 440 {ff.

s Batiffol, pp. 600 ff.; Planiol-Ripert, tome 6, pp. 774 1f,
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Stumberg.! The field of unfair competition has been the object
of special studies on the basis of American practical experience in
recent years.? In England, this unorthodox approach has been
adopted in the latest edition of Dicey’s Digest,® where it is argued
that courts should have greater freedom in determining the
locus and that a “social surroundings” test would often, in special
cases, be more adequate than the purely geographical connection
with the lex loci. “By thus applying the law of what has been
called the ’'most characteristic locality’ of the tort, the courts
would avoid some of the difficulties which may be involved in
defining the locus delicti, especially where an alleged tort is con-
nected with many jurisdictions, as e. g. where the goods are passed
off in many countries or a person is defamed through media such
as radio or television. Perhaps the case of Scoft v. Seymourt
provides some authority for this more flexible approach. In that
case Wightman J. in an obiter dicfum expressed the opinion that
if a matter were actionable as a tort in England, then even though
damages were not recoverable in the locus delicti commissi, one
British subject could succeed in recovering damages against
another British subject in respect of such a matter.” The practical
results of such an approach are not very different from those
obtained by application of Dr. Morris’ idea of a “proper law of
the tort”, and it is submitted that the same criticism can be
directed against them. It is further submitted that the authority
so cautiously invoked is hardly sufficient to cover even a very
moderate change of the present British rules. Quite apart from
the fact that it is highly unlikely that Wightman J. should have
thought of a “most characteristic locality” test, the dicfum only

1 Schnitzer, vol. 2, p. 676, suggests “den Zusammenhang des Tatbestandes
untersuchen und ihn funktionell einordnen, um zu einer innerlich gerechifertigten
Rechtsanwendung zu gelangen. Neuhaus, P. H., Morris, The proper law of a tort
(review), RabelsZ. 16, 1951, p. 651, points out the special problem of choice
of law in torts where the parties stand in a contractual relationship with each
other.

2 Wengler, W., Die Gesetze liber unlauteren Wettbewerb und das internationale
Privatrecht, RabelsZ. 19, 1954, p. 401. This particular topic has been treated
in a great number of American case notes, often fertile in suggestions departing
from the traditional tort rule.

3 Dicey, p. 938.

4 Scolt v, Seymour (1862), 1 H. & G. 219,
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applies to the very limited group of international torls where
both parties are British subjects, and it seems probable that in
the mind of the learned Judge the justification for an extraterri-
torial application of British law was the national allegiance of
the litigants.

A traditional line in American criticism of the Restatement
rules is carried on by Dr. Cook and Professor Ehrenzweig. The
former advocates the application of the law of the place where
the tortfeasor acted, for reasons of convenience in the case of
torts committed within one jurisdiction but resulting in harm in
several states — as e. ¢. radio defamation — and for reasons of
justice and fairness in those cases where a tort is committed in
one jurisdiction and its injurious effects take place in another.?
Professor Ehrenzweig uses a vast material of American cases to
show that the established “place of wrong’ rule causes injustice
and is generally disregarded by American courts in cases of in-
tentional torts where the gist of the action is the infringement
of a moral standard of behaviour.?

(¢) The suggestion of Mr. Binder. A few Continental
writers have endeavoured to create and introduce complete new
systems of rules applicable to torts in private international law.?
The most brilliant and, it is submitted, the most helpful and
realistic, contribution to the discussion of the last ten years has
been made by a German scholar, Mr. Binder, in an article in
Zeitschrift fir auslindisches und internationales Privalrechi.* As
this very scholarly and exhaustive paper does not seem to have
attracted much attention in England and America, it may be

1 Cook, S. E., Long Distance Torts, (1950), 10 La. L. R., p. 329 (at p. 338).

2 Ehrenzweig, A. A., The Place of Acting in Intentional Multi-State Torts,
(1951), 36 Minn. L. R., p. 1, at pp. 5 ff.

3 The system elaborated by a Dutch scholar, Professor Drion, in De ratio voor
toepassing van vreemd recht in zake de onrechtmatige daad in het buitenland
(Rechtsgeleerd Magazijn Themis, 1949) is briefly mentioned in Mr. Binder’s
article, at p. 471, Cf. also De Nova, R., Appunti sull’illecito civile, in Commu-
nicazioni e Studi, Istituto di diritto internazionale e straniero della Universita
di Milano, vol. 4, 1952, p. 7; and Dubbink, De onrechtmatige daad in het inter-

nationaal privaatrecht, The Hague 1947. The two Dutch works have not been'\ .

available to the present writer.
4 Binder, H., Zur Auflockerung des Deliktsstatuts, RabelsZ. 20, 1955, p. 401.
For a critical appreciation, cf. Revue 1955, p. 838.

/
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justified to discuss it in some detail. Starting with a number of
examples, — many of them taken from reported cases — Mr.
Binder shows the disadvantages of the lex loci rule in various
situations: assault between two Frenchmen on an organized trip
in Germany; seduction of an American girl in youth camp in
Canada (Dr. Morris’ example); German schoolchildren injured
through their teacher’s breach of his professional duties on a
mountaineering holiday abroad; copyright infringement by a Ger-
man Himalayan expedition giving material to a German publisher
after the copyright of all reports has been sold to another German
firm; passing-off committed in Europe by one American company
against another; broadcasting over several states of gramophone
records protected in some of these states; American of nation-
wide reputation libelled in a newspaper spread throughout the
Union; New York husband sued under the law of Florida for
assault committed by his wife while staying alone in Florida;
the wife of a soldier domiciled in Pennsylvania seduced in Massa-
chusetts. It may be pointed out that the first three cases may
be ranged with the second category of Dr. Morris’ examples,
discussed at some length supra, and that the criticism directed
against the illustrations of the English author is also applicable
to Mr. Binder’s cases. The remaining examples can be divided
into two groups, the one comprising the last two illustrations,
the other one all the rest. This last-mentioned category presents a
real choice-of-law problem: it can be ascertained where the acting
of the tortfeasor took place, but the injury is of such a nature that
it can be located only with the help of the artificial devices
known as legal concepts. The ascertainable reality underlying the
legal injury in cases of copyright infringement is presumably the
decrease of sales of the protected work — a phenomenon already
difficult to give a local habitation — but also a great number
of psychological processes affecting the attitude of an indefinite
circle of individuals, such as readers, booksellers, critics etc.
Mutatis mutandis, this is also true of unfair competition and libel.
In the last two illustrations given by Mr. Binder, the problem
is clearly different. The tort, including both the acting and the
ensuing injury, is completed in one place, but what complicates
the issue is the fact that a third party is involved, by status
or by contractual relationship with the tortfeasor or the victim.
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It is submitted that there is some reason to keep these groups
of torts separate, as the problems presented by each group can
hardly be solved in the same way.

Mr. Binder goes on to study the solutions of courts and the
theories of legal doctrine in the principal European and American
states, and, after discussing exhaustively the merits of the dif-
ferent theories put forward by courts and scholars, arrives at the
conclusion that no single rule can satisfy completely the con-
flicting policies involved in the various types of tort cases. The
solution presented by the writer is a series of special rules. This
suggested catalogue contains no less than nine principal rules,
several of which comprise sub-rules. The first item of the series
are torts within a family or against the family as such: to these
the law of the domicile of the family should apply; where vicarious
liability is involved, the law of the place of acting should apply
unless the liability is incurred because the actual tortfeasor is
used for gainful purposes by the superior against whom liability
is claimed; in such cases and in cases of strict liability the plaintiff
should be given the choice between the law of the place of acting
and that of the seat of the actual tortfeasor’s superior. Workmen’s
compensation cases should be judged by the law of the business
establishment where the injured workman is normally employed.
The law of the state where unlawful practices have taken place
should govern torts belonging to the category of unfair compe-
tition; where the competitors are nationals of the same state,
however, their national law should apply. Sovereigns should be
treated like private persons when engaged in gainful pursuits;
in all other cases, the law of the sovereign itself should govern
tort claims raised against it. The last groups cover various torts
like defamation and invasion of privacy by press and radio —
where the law of the injured person’s domicile is recommended;
— fraud and blackmail — the law of the place where title to
property as a result of the tort is suggested — and torts of omis-
sion, which, in Mr. Binder’s suggestion, should be governed by
the law which created a duty to act. Further rules on maritime
and aerial torts are omitted in this study as these branches of
the law will not be discussed in the following.

It is submitted that if some of the problems raised by tort
actions in private international law cannot be conveniently solved
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within the frame of the traditional lex loci rule, the method sug-
gested by Mr. Binder is the safest and most practical way out
of the dilemma. In a later part of this paper, after a survey of
the practical solutions given by courts in the leading states of
the Western World, a fuller discussion will be devoted to the
question whether such an elaborate system of rules as Mr. Binder’s
catalogue is really needed.



CHAPTER 2

LEGAL TECHNIQUES USED BY COURTS

A. Procedure and Substance. Before we discuss the various solu-
tions given by courts of justice to problems raised by international
tort actions, it may be of some interest to consider what actually
happens in a lawsuit where a tort claim based upon a law other
than that of the forum is litigated. A good description is furnished
by Professor Yntema: “An attorney appears and puts in a claim.
As part of his proof required by the legal practice of the forum,
he puts in evidence an authenticated copy of a statute, a judicial
decision, or a judicial record, emanating from another jurisdic-
tion. It becomes part of the evidence in the case. And, in the last
analysis, it is a simple question of convenience and equity, roughly
controlled by the traditions of the forum, as to how far the court
will, can, or should relax its domestic habits of decision to give
a judgment more or less remotely resembling that which might
be secured in the courts of another jurisdiction.”’?

(a) The preliminary stages of the action. It is submitted
that it might be of some interest to analyse the situation facing
a court seized with a foreign tort claim, and the possible solutions
available to the court in a simple case of this kind. The material
upon which the court has to issue such orders and instructions
as are necessary for the preliminary stages of the action is nor-
mally a description of the underlying facts, a claim under the
foreign law allegedly applicable to these facts, and a more or less
succinct statement to the effect that this or that rule of the
conflict law of the forum prescribes the application of the in-
dicated foreign law. What the court has to do in order to perform
the “integration of foreign data into lex fori”? is to find out,
in the first place, whether jurisdiction should be taken. There
would seem to be general agreement on the proposition that this
is a matter for the lex fori. It should be emphasized, however,

1 Yntema, H. E., The Hornbook Method and the Conflict of Laws, (1928),
37 Yale L. J., p. 468, at p. 478.
2 Nussbaum, p. 83.

4—607405. Strémholm.
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that although jurisdiction rules must be considered as part of
the internal procedural law of the forum, considerable importance
is attached to the conflict rules of the lex fori even at this early
stage. I‘or jurisdiction rules are usually connected with, and
indeed often based upon, the location of the facts at issue, and
whenever such location is in any way problematic, it is submitted
that it should be — and normally is — undertaken in accordance
with the body of rules and precedents in this field which has
presumably been developed in the conflict law of the forum,
rather than according to the provisions of that legal system on
the local competence of courts for purposes of internal law.

Next, the judge has to analyse such prima facie evidence as he
may get from the available material in order to determine whether
the alleged acts are of such a character as to be classified under
the heading of “torts’’, and whether the elements connecting
them with the foreign legal system invoked by the plaintiff are
the connecting factors acknowledged in the conflict rules of the
lex fori. The general implications of the problem of characteriza-
tion will be discussed more fully below, but it seems obvious
that this preliminary analysis must be undertaken within the
frame provided by the procedural rules of the lex fori, and par-
ticularly by its rules on evidence.

Then, and only then, the judge is willing to admit evidence
intended to establish rules of foreign law, or, if the lex fori adheres
to the principle that the court has a duty to know the applicable
foreign rules, to collect information about the provisions of the
relevant legal system.

Suppose, however, that at this early stage the basic facts
are disputed or uncertain and the foreign law provides certain
facilities, as c¢. g. presumptions, by means of which one of the
parties would be able to prove either that the alleged act has
in fact been committed, or that it stands in a certain relation
to the alleged lex loci. It is submitted that no such foreign rules
can be applied. Until it has been established, by application of
the procedural rules of the forum, that a given foreign law is
applicable, that law has no infiuence upon the solution of such
legal problems as may face the court, and when it is stated that
e. ¢. certain presumptions should be taken from the chosen lex
causae — as will be submitted helow — it must always be borne
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in mind that the statement is true only in so far as it has been
decided by the court that the foreign legal system is applicable
to all the elements of the action, or at least to that part of them
to which the presumption refers. Thus, apart from the generally
accepted methods of classification by the lex fori and the rules
of jurisdiction and competence binding upon the court, the law
of the forum supplies an initial control over the admission of
foreign tort actions simply by applying its own procedural rules,
and that control is far from unimportant, as the relevant pro-
cedural rules are usually of a kind which allows considerable
discretion to the courts, e. g. minimum requirements of probability,
etc., where national habits of legal thinking and precedents from
various fields of municipal law are the most important guidance
available to the court.

Once the court has taken jurisdiction over the action, the
classical problem of distinguishing between substance and pro-
cedure is raised. Even in the presence of binding statutory or
judicial catalogues establishing exhaustively such a classification,
the problem must ultimately be solved by the judge on the facts
of the case.! It is submitted that a purely semantic interpretation
of common usage or legal language is not sufficient: the normal
meaning of “substantive’” and “procedural” provides, of course,
the frame within which the solution must be situated, but this
frame is by far too large to indicate precisely the correct answer.?
Professor Hancock, after a very careful survey of the problem,
arrives at the solution “to give the law of the place of wrong
the maximum possible application consistent with the due and
effective administration™ of justice.® It is submitted, with respect,
that such a rule is not only too vague to give any real guidance
but also attended with certain dangers.

(b) Presumptions. One of the most important reasons why
the lex loci is applied to a foreign tort in preference to the lex
* A catalogue by high judicial authority in the U. S. A. may be quoted as an
example. “The laws of the forum determine the jurisdiction of the courts, the
capacity of parties to sue or to be sued, the remedies, which are available to
suitors and the procedure of the courts.” Mertz v. Mertz (1936), 3 N. E. 2d
(S. Ct. of N. Y., Appellate Div’n), 597, per Lehman, J., at p. 599.

2 Cf. Collins v. American Automobile Ins. Co. (1956), 230 F. 2d (U. S. Court of
Appeals, Second Circuit) 416, at p. 419.
8 Hancock, p. 76.
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fori is presumably the fact that the choice of forum is often for-
tuitous and an application of its material rules would be incon-
sistent with prevailing considerations of fairness and justice. The
conflict rules of the forum are concerned with the choice of proper
instruments of distributive justice, not with their actual opera-
tion, but at every stage of the process, i. e. at every choice effected
by the machinery of the lex fori, the ultimate material result is
sensibly affected. If the court chosen by the plaintiff has some
substantial connection with the action or any of its elements,
it easily happens that the ideas of justice prevailing at the court
are engaged, thus strengthening the normal “homeward trend’t
of the forum.

To minimize the risk for such deviations from what are consi-
dered as desirable solutions of conflict problems, a clear rule for
the classification substance and procedure is necessary. It is sub-
mitted that the distinction between rules intended to ascertain
physical facts and such provisions as “ascribe legal meaning to
those facts’? may provide a better solution. Professor Hancock
raises a very serious objection to such a test by pointing out that
very often rules relating to the finding of facts, and normally
considered as procedural, really embody important social policies
and are consequently part of the substantive law of the locus
delicti* Presumptions of negligence against railway companies
“or motorists are examples of such rules: their function is generally
to impose a high standard of care and to shift the losses for
inevitable accidents in a way considered socially desirable by the
legislature. Courts in various countries have often classified -as
substantive such presumptions, rules regulating the burden of
proof, contributory negligence and the doctrine of res ipsa loquitur,*

! Nussbaum, p. 37.

2 The Gaetano and Maria (1882), 7 P. D. 137, at p. 144, per Brett, L. J.

3 Hancock, p. 77.

4 Presumptions of negligence characterized as substantive by a French court:
Cour d’appel de Colmar 1936, Clunet 1936, p. 262 (motor accident); by German
courts: Oberlandesgericht (OLG) Karlsruhe 1929, 28. 2., IPRspr. 1930, nr. 51;
same court 1931. 28. 10., IPRspr. 1932, nr. 41; by an American court: Pitls-
burgh etc. Ry. Co. v. Grom (1911), 133 S. W. 977 (Ct. of Appeals of Ky.). Con-
tributory negligence held substantive in Fifzpaltrick v. Internalional Ry. Co.
(1929), N. E. 112 (S. Ct. of N. Y. Appellate Div’n); (1930), 39 Yale L. J., p.
l 901; cf. Robertson, pp. 259 ff.; Coltharp, L. H., Contributory Negligence in
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and it is submitted that by studying similar provisions in their
own municipal law and in the lex loci, and by developing a cata-
logue of such exceptions, the judges of the forum will get better
guidance to objective decisions than by using the vague test of
“maximum possible application of the lex loci.”

A particular problem raised by presumptions and rules con-
cerned with the burden of proof should be pointed out in this
connection. When the tortious act takes place in one state and
the injury in another, perhaps determined by a course of highly
artificial reasoning, as is often the case in the determination of
the locus injuriae of libel and unfair competition, the application
of the presumptions and burden of proof rules of the place of
harm may cause considerable hardship to the defendant. Using
the presumptions of the law of the place of acting may, conversely,
be unfair to the plaintiff. The problem is closely related to, but
not identical with, the major problem of the ultimate choice of
law, which will be discussed later. Such presumptions and rules
governing the burden of proof are mainly concerned with the
acting of the defendant, whereas substantive choice-of-law rules
must take into account the whole cause of action, in which the
acting and the ensuing injury are entitled to equal consideration.
It is therefore particularly harsh to impose upon a tortfeasor the
securing of evidence required by another law, valid in a state
where the effect of his act took place. In cases of this character,
it may be tempting to apply the presumptions and burden of
proof rules of the forum, which would at least be equally hard
to both parties. To solve this problem, it is necessary to undertake
an attempt at analysing, at least in a very general fashion, the
nature and functions of those particular rules of law which are
likely to raise it. It is submitted that such rules may be divided
into certain groups kept together by some common denominator.

The {first, and most important one, concerns, in broad language,
liability for injuries occurring in the course of particularly dan-

the Conflict of Laws, {1950), 10 La. L. R., p. 365. Same result, semble, in Brown
v. Poland (1952), 6 W. W. R. (N. S.) 368 (S. Ct. of Alberta). The doctrine of
res ipsa loquitur treated as substantive: Lobel v. American Airlines Inc. (1951),
192 F. 2d 217 (U. S. Ct. of Appeals, Second Circuit); (1952), 27 N. Y. U. L. R.,
p- 348; Bowen, I'., Evidence — Res Ipsa Loquitur . .. (1952), 50 Mich. L. I,
p. 1108.
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gerous activities. Historically, the introduction of strict liability
in most countries goes back to a presumption that damage re-
sulting from such activities should be imputed to the owner of
the facility through the operation of which the damage has
occurred. If it was originally held that this type of responsibility
should induce owners of such facilities to observe a very high
standard of care, the owner’s liability was gradually detached,
in some cases, from the notions of care or fault, and became a
strict liability in the proper sense of that expression — a liability
which may be considered as a part of business costs, to be met
by a suitable insurance policy. In the process, this type of lia-
bility has ceased to be a part of the problem to which we are
presently devoting our attention. There remains, however, a
number of situations in which questions of fault or innocence
are still raised, and often in the form of presumptions and rules
on the burden of proof. Such rules and presumptions are often
applicable to the behaviour of motor car drivers, railway com-
panies, and air carriers. It is submitted that while the activities
of the subjects envisaged by rules of this kind may often cover
several jurisdictions, the torts are usually of a fairly uncomplicated
order, and normally consist of simple chains of physical causes
and effects. It would seem, therefore, that it is for the law chosen
to govern the tort as such to apply its presumptions and rules
on the burden of proof. A person, or company, using potentially
dangerous facilities in several jurisdictions is normally in a posi-
tion to secure an insurance coverage adapted to the various legal
provisions of the jurisdictions in which such facilities may reason-
ably be expected to be used. Where the chain of events forming
the tort has taken place in more than one jurisdiction, it seems
fair and logical to apply the same considerations as will be put
forward below, in Chap. IV, with regard to the choice between
the laws of several places of wrong.

Other rules regarding presumptions and the burden of proof
seem to have a somewhat different object: to provide, in the
interest of expediency, solutions to problems which would other-
wise be extremely difficult, if not impossible, to solve, such as,
for instance, the order in which two persons killed in the same
accident have died. The justification of rules of such and similar
character is, in the first place, the need for a rational solution
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of some kind, and it is submitted that they serve the purpose
of ascertaining physical facts rather than that of attributing legal
consequences to these facts. It would seem, therefore, that it
is just as natural for the forum to apply its own law as to follow
the notions of probability — for such, it is submitted, is the
character of these rules — of another legal system. Exceptions
from this principle may be made when the action in tort is compli-
cated by other elements, and the court finds, as a result of sec-
ondary characterization, that some incidental question, e. ¢. a
problem of succession upon death, should be governed by a
third legal system to which the presumption at issue should be
referred as a part of its substantive rules.

Mention should finally be made of a third group of presump-
tions and similar rules which may be applicable in actions on such
torts as constitute attacks upon property or other legally pro-
tected rights. To obtain recovery, it may be necessary, at least
in certain jurisdictions, to prove that the alleged tortfeasor knew
of the legally protected position of the plaintiff, and such proof
may be furnished by a presumption that possession of movables
indicates ownership, or that the holder of a negotiable instrument
is entitled to dispose of it. Presumptions of this kind being inti-
mately connected with the underlying question of ownership (or
any similar legal right) it seems most suitable to apply the law
governing that question — normally the lex sifus — which is
likely to coincide, in the vast majority of cases, with the legal
system chosen to govern the principal elements of the action in
tort.

Whatever the test used by courts to distinguish substantive and
procedural rules, it is submitted that in the conflict of laws, that
distinction can never be as clear as in municipal law. As this
point seems to have some bearing upon the interpretation of
conflict cases dealing with the problem of substance and procedure,
it may be worth some discussion.

(c) Proper parties to the action. The following question
may serve as an illustration: What are the conditions for the
litigants in a given case to be considered as proper parties to
the action?

The question can be considered, under the current distinction
between procedure and substance, as procedural. To what extent
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is it, in conflict cases, a “threshold requirement?’’* It is submitted
that in the course of a lawsuit, questions of this character are
answered by the courts twice: first, on the prima facie evidence
put forward in order to institute proceedings; secondly, on the
strength of all the material brought before the court. The first
time, the questions are considered in the light of the procedural
rules of the forum, and the second time, after they have been
classified, and the provisions of the chosen law are to be ap-
plied, they belong to the substantive questions of the action.
This weakening and, indeed, in some cases, obliteration of the
ordinary distinction between substance and procedure must be
remembered when such expressions in judicial dicta as may denote
both substantive and procedural requirements are to be inter-
preted.?

The application of choice-of-law rules has been described above
as a choice of instruments for the enforcement of substantive
justice rather than an actual operation of such instruments.
However, conflict law also disposes of a number of tools of its
own, the first of which is the process known as characterization.
No attempt will be made here to add to the impressive number
of rules suggested by writers to govern the use of that elaborate
instrument. The vast majority of scholars agree that the lex fori
must serve as the basis of characterization, but whereas some
authors suggest an unmodified lex fori,® others stress the im-
portance of studying the social functions of the foreign rules of
law invoked in support of an action and of ascertaining their
systematical affinity with one or the other branch of domestic
law;* a third group, finally, headed by Professor Rabel, advocate
an even broader approach, based upon a comparative study of
municipal rules in various countries and of their social functions.®

1 French: conditions de recevabilité; German: Prozessvorausselzungen. In English
law, the distinction between “treshold requirements’” and conditions which
must be satisfied by the plaintiff in order to recover seem to be less clearcut,
presumably because procedure and substance were closely interwoven under
the old English system of forms of action.

2 The most famous instance, the word “actionable’” used by Willes, J. in
Phillips v. Eyre (1870), L. R. 6 Q.,B. 1, at p. 28, will be discussed infra.

8 Schnitzer, vol. 1, p. 98; Lorenzen, E. G., in 47, L. Q. R., p. 483, at pp. 495 ff.
¢ Lewald, p. 266 {.; v. Schelling, in RabelsZ. 3, 1929, at p. 858.

5 Rabel, vol. 1, p. 49; cf. vol. 2, pp. 229 {f. and pp. 253 ff.
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(d) Practical purposes of characterization. What are
the practical purposes of characterization rules? Professor Han-
cock has shown that whether the process is considered one of
formal logic or of policy, “the actual problem is always the same
irrespective of the form in which it is stated; the courts must
decide which of two conflicting rules shall govern the decision.””*
Thus characterization is, properly analysed, a preliminary applica-
tion of choice-of-law rules, and the same considerations as in-
fluence conflict rules in general must be taken into account in
this process.

This point has been particularly developed by two Swedish
scholars, Professor Malmstrom and the late Professor Hult.?
‘While Malmstrom’s work is largely a critical analysis and develop-
ment of Rabel’s suggestions, Hult emphasizes the importance of
making a clear distinction between the relatively small group of
“true” problems of characterization, exemplified by the famous
Maltese case, and such other situations where the problem can
be dissolved, or at least reduced to an ordinary choice-of-law
question, by means of an analysis of the practical functions of
the rule of municipal law concerned. The latter group of cases is
illustrated by a well-known problem: are limitation rules to be
considered as substantive or procedural? It is a generally adopted
principle of private international law that in the former case,
they shall be governed by the chosen lex causae, whereas the
latter alternative implies the applicability of the lex fori. Professor
Hult argues that rules of this kind are in no way connected with
the procedural machinery of the forum, and as only such provisions
as ensure the proper functioning of that machinery can reasonably
be called procedural for conflict purposes, it would follow that
limitation statutes are matters of substantive law. It is submitted
that this approach is correct from both theoretical and practical
points of view. However, it is far from universally adopted by

! Hancock, p. 184.

2 Malmstréom, Det s. k. kvalifikationsproblemet inom infernationell privalrdtt.
En principundersikning, Uppsala and Leipzig 1938; Hult, Kvalifikationspro-
blemet i den internationella privatriitten, in Festskrift tillignad Halvar Sund-
berg (Uppsala Universitets Arsskrift 1959: 9), Uppsala 1959 (at pp. 243 ff.).
An English translation of Professor Hult’s article is due to appear in the
Scandinavian review Nordisk Tidsskrift for International Ref.
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courts, and as the present study purports to deal chiefly with
the law as it appears in judicial decisions, we may be justified in
giving some consideration to the practical results of different
methods of characterization applied in such decisions.

The result can be, and normally is, the recognition of the claim
as an action in tort under lex fori and the foreign lex loci, in
which case the next step is the choice and application of the
governing law. In this case, characterization has no independent
effect upon the outcome of the action — it is the instrument
which serves to connect two legal systems.

On the other hand, the final result of the process can be a
refusal on the part of the forum to proceed further, because the
alleged tort is unknown as such to the lex fori. This result of the
characterization process can be reached in three cases. In the
first place, the action complained of can be dismissed without
further trial because no liability of this particular kind exists in
the law of the forum. Courts following methods of characteriza-
tion based upon comparative studies or a broadened lex fori
concept of the category of acts known as torts will hardly ever
reach this result, whereas the strict application of the legal defi-
nitions of the forum will inevitably lead to such an outcome of
the suit in a certain number of cases. Characterization, thus used
as an instrument to ascertain, and, if needs be, enforce, complete
congruity between lex fori and lex loci is interchangeable and
identical in effect with two other special instruments of the
conflict of laws: — the principle of public policy and rules of
concurrent actionability.?

Secondly, the forum can refuse to apply the foreign tort rule
because under its own classification the action does not sound in
tort but belongs to some other legal category, as contract or
matrimonial relations. This does not mean, of course, that the
plaintiff cannot pursue the action, but the tort claim as such is

1 The point will be further considered in connection with the traditional
English choice-of-law rule as laid down in Phillips v. Eyre. See pp. 89 {f. For
German law, see von Schelling, . W., Unerlanbte Handlungen, RabelsZ.
3, 1929, p. 854, at p. 860. The case cited by v. Schelling as an example of this
method of characterization — RG 1892. 25. 6., RGZ 29, p. 90 — could also
be used as an example of the exception of public policy. The facts are closely
similar to those in The Halley (1868), L. R. 2 P. C. 193.
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barred at the chosen forum. Some of the problems arising out of
this situation, in which the action is almost invariably referred
to one of the two categories just mentioned, will be discussed
later.

The third situation in which an independent and materially
important influence is exercised by rules of characterization is
where the action sounds in tort in lex loci but is governed by
penal law at the forum. This particular case is not normally con-
sidered as a problem of classification, but it is submitted that for
present purposes it can be conveniently analysed as such. It is
true that the ultimate object of characterization rules is the
finding of the proper law in each case whereas the reasons under-
lying the refusal of courts to apply foreign penal law can be
decribed as a consideration of public policy. However, as has
been shown above, when characterization assumes material im-
portance, it acts as a bar to a particular action, and in these cases
the underlying policy is largely identical with the motives for-
bidding the application of foreign criminal law. Thus characteriza-
tion is occasionally resorted to as one of the safety appliances by
which the forum discards actions which are incompatible with
its own legal system.

(¢) Torts in different municipal laws. What is the
practical importance of the bar to foreign actions created in some
cases by the process of characterization? This is not the place to
undertake a detailed comparison between the tort laws of the
leading Occidental states,* but a few points may be made.

The French tort rules, laid down in articles 1382—1386 of the
Civil code as complemented by later legislation, establishes in
a general way a liability for actual and ascertainable injuries in-
flicted upon legally protected interests, provided the injury is
directly caused by the wilful or negligent conduct of the defend-
ant.? Although French courts have always maintained the essen-
tial requirement of fault on the part of the tortfeasor, a strict
liability for injuries caused by employees and by property under
the custody of the owner has been introduced by means of various

1 For a shorl comparative study, seec Winfield, Sir P., The Law of Torts —
Conflict of Laws, (1949), 35 Tr. Gr. Soc., p. 133.

2 Mazeaud, H. and L., tome 1, pp. 85 {f. — For judicial decisions, sec Code
civil (Petits Codes Dalloz), 1957, under articles 1382--1387.
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fictions: negligence in appointing or supervising employees and in
maintaining property in good repair is presumed and must be
disproved by the employer or owner.!

German law originally established a tortious liability for in-
juries inflicted upon a certain number of specified interests and
for certain forms of breach of legal duties, or of immoral be-
haviour.? Strict and vicarious liability was introduced very much
in the same way as in France, and the general trend of decisions
seems to be in favour of a general liability for wilful or negligent
conduct, completed by the usual forms of liability without fault
or for presumed fault.?

Compared with the two great Continental systems, the common
law of England presents a catalogue of casuistically enumerated
actionable torts. Although the rule in Donoghue v. Stevenson* has
broadened the liability for negligent or wilful breach of duty, and
the rule in Rylands v. Flelcher® as developed by the courts has
created at least some sort of strict liability, it nevertheless re-
mains true that English tort law does not provide a general pro-
tection of legally recognized interests but constitutes a series of
different special actions.® A recent attempt at systematization of
the English rules according to the Continental pattern comes closer
to the original German system than to French law or to German
tort law as developed by the courts.” Thus trespass can be com-
pared with the German rules on protection of specified interests
-— an important difference is, however, that no negligence has to
be proved in trespass — whereas actions on the case can be iden-
tified with liability for wilful or negligent conduct in the Conti-
nental systems, and the rule in Rylands v. Fletcher’ can provide
a somewhat inadequate equivalent of the strict liability recog-
nized in civil law countries.

1 Mazeaud, ibid., pp. 87 f., 263 ff., 693 ff.

: BGB §§ 823, I and II, 826.

* A reform of the BGB which would bring German tort law very near the
French system has recently been suggested; cf. Enneccerus, vol. 2, pp. 866 ff.
* Donoghue v. Stevenson [1932] A. C. 562 (H. L.)

5 Rylands v. Flefcher (1866), L. R, 1 Ex. 265; (1868), L. R. 3 H. L. 330.

s See Perera v. Vandyiar (1953), 1 W. L. R. 672,

7 Marsh, Norman S., Uncrlaubte Handlungen im Englischen Recht, RabelsZ
20, 1955, p. 643.
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Another general observation seems to have some bearing upon
the problem under discussion. For various historical reasons, the
law of torts has come to serve different social purposes in different
countries. Thus the English trespass actions serve as an instru-
ment for ascertaining titles to property; most Continental laws
provide other forms of action for this purpose. On the other hand,
in a general fashion, the interests of the state as distinguished
from those of its individual subjects have been more emphasized
in civil law, with the result that such actions as conversion, detinue,
libel, slander, assault and battery, are primarily considered as
penal in most Continental countries, whereas in English law they
are classified as parts of the law of torts. This, of course, does
not mean that the victim has no claim for economic recovery
under the civil law of Europe nor that English criminal law is
disinterested in such actions. The differences are rather diffe-
rences of habits of thought and traditions of systematization than
real disagreement in the underlying social evaluation of these
wrongs.

What are the practical results, for conflict purposes, of the
systematical variations pointed out above? If common law and
civil law are considered separately, the result must be that the
process of characterization, considered as an instrument of control
in the interest of the lex fori, rules out a certain number of foreign
actions, and generally speaking, more civil law actions will be
ruled out in common law courts than vice versa. Thus the charac-
terization habits adopted by common law courts would assume
a very real importance. If a classification strictly based upon
the lex fori were always made, the following groups of torts would
be ruled out: claims for liability completely unknown in the lex
fori; general liability for negligent or wilful conduct if not coin-
ciding with one of the forms of action known at the forum;! claims
considered as penal either under the lex fori or lex loci.

1 This is particularly important in the field of unfair competition where a
number of Continental states have adopted more or less sweeping definitions
of unfair practices (France, Germany, Switzerland, Holland, Spain etc.),
whereas others, among them England, have retained the system of a limited
number of clearly defined actions. See Wengler, W., Die Gesetze liber un-
lauteren Wettbewerb und das internationale Privatrecht, RabelsZ. 19, 1954,
p. 401 (at pp. 402—-406). Cf. Kerly, pp. 706 ff.
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The main problem raised by common law tort claims in civil
law courts would concern those actions, exemplified above, which
are primarily regarded as penal in Continental law. An action in
France for libel committed in England would thus be primarily
classified as penal in the forum. There are few examples of solu-
tions of this problem, but there seems to be at least some authority
for the view that such actions would not be barred.! The common
enforcement of claims for damages founded upon traffic accidents
abroad seems to take place without any particular consideration
of the fact that such accidents are often subject to special penal
provisions in either lex fori or lex loci.? Thus, in the end, very
few common law torts would be excluded from civil law courts
as a result of characterization; the remaining group consists of
such cases where the action is characterized by the lex fori as
contractual or as an infringement upon some special relationship
between the parties, such as matrimonial or parental relations.
In these cases, however, the result of the characterization pro-
cess is not merely to bar an action in tort but also to refer the
suit to some other legal category; and as this often implies the
application of some other choice-of-law rule, it will be discussed
more fully below.

The characterization rules followed by English courts are very
difficult to ascertain. Characterization is hardly ever a conscious
process, clearly distinguishable from the stages of legal reasoning
which logically precede or follow it: it is closely interwoven with
considerations of choice-of-law and with the problem of juris-
diction. This is particularly true of English courts, and the dis-
cussion of English classification rules will therefore be reserved
to a following chapter where the traditional English choice-of-
law rule is enlarged upon.

It must be emphasized that although the process of charac-
terization is merely a device of legal technique, which can hardly
be caught within the narrow compass of fixed rules — an element
of free examination is necessary to make it work properly — it
is nevertheless highly desirable that the habits of characterization

1 Damages granted by a Rumanian court in a penal action held recoverable in
France: Cour d’appel de Lyon 9. 5. 1925, Revue 1926, p. 391.
2 Mazeaud, tome 1, pp. 82 ff.
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adopted by courts should be founded upon considerations of
policy similar to those underlying choice-of-law rules. It is gener-
ally admitted that excessive use of the principle of public policy
as well as excessive emphasis upon complete congruity between
the lex loci and the lex fori are incompatible with the fundamental
principle of private international law — that legal relations should
be governed by the legal system with which they are most closely
connected. As we have tried to demonstrate, however, a narrow
characterization is almost as repugnant to that basic principle.
It is submitted that the liberal approach advocated by Rabel
and the above-mentioned Scandinavian scholars is likely to give
the most desirable solutions.?

B. Rules of Jurisdiction. (a) Preliminary remarks. It has
been shown above that whatever may be the choice of law adopted
by the forum, its own rules are of considerable importance for the
outcome of an action on a foreign tort: its characterization of
different legal provisions as substantive or procedural can affect
materially the final judgment; its classification of the action as
part of one or the other legal category is either an instrument
of control by which certain actions are barred, or a process con-
necting the action with a group of legal concepts to which, in
the view of the lex fori, it rightly belongs. For all its importance,
however, the forum has often been chosen fortuitously, and has
little or no connection with the action or the parties. It is for the
rules of jurisdiction to provide certain minimum requirements as
to the connection of the forum with the action.? It would be
logical and desirable that the greater importance a legal system
allows its own lex fori, the stricter would its requirements for
assuming jurisdiction be kept. Rules of jurisdiction in the conflict
of laws have developed historically on the basis of competence
rules in municipal law, and it may be of some interest to point
out that these underlying domestic rules — the classical Roman
formulae of forum rei and forum delicti and the common law
rules attributing to the venue of a tort a decisive influence upon
the competence of courts — obviously aim at finding a forum

1 Rabel, vol. 1, p. 49; vol. 2, pp. 229 {f. and pp. 253 ff.; Malmstrém, op. cil.;
Hult, op. cit., at pp. 243 ff.
2 This point is raised and elaborated by Graveson, at p. 426.
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which is as little fortuilous as possible and coincides with the
“social environment” of the tort or the tortfeasor.®

The solution of problems of jurisdiction is, of course, exclusively
a matter for the lex fori. It is a procedural problem inasmuch as
whatever the decision of the court may be upon a matter of
jurisdiction, the substantive question: liability or no liability?
is not affected; on the other hand, like most procedural questions
in conflict cases, it can be raised at different stages of the suit.
If the forum is not prima facie the forum rei, the court has to
decide whether or not to take jurisdiction by allowing service of
a writ abroad (or by a similar procedure); if, on the other hand,
the court is not the forum delicti, it must be decided, either on
the prima facie evidence supplied in support of a petition for
service, or later in the action, on the full evidence produced by
the parties, whether the court has jurisdiction or not.

(b) French rules. French rules on international jurisdiction
are clearly based upon the Roman formulae, but have been
broadened considerably in order to provide as complete protection
as possible for French nationals against foreign tortfeasors. Thus,
under the provisions of articles 2 and 59 of the C. proc. civ. as
modified by statute (26 Nov. 1933), the court exercising civil
jurisdiction over the place of wrong (“le lieu ot le fait dommageable
s’est produif’) is always competent concurrently with the court
of the defendant’s domicile (art. 59).2 The competence of French
courts is furthermore extended to cases where the act of the
defendant is at the same time a criminal offence and French
criminal courts are competent — in that case the court dealing
with the criminal offence is always competent to pronounce upon
the civil action as well (C. instr. crim., art. 3).> However, article
14 of the C. proc. civ. gives French citizens a general right to
sue foreigners in French courts for obligations contracted abroad,

1 1t was, of course, part of the justification of these older rules that the courts
always applied their own law at the exclusion of any foreign legal provision.
Cf. Westlake, p. 282.

2 Where neither of the parties is domiciled in France it has been held that any
French court may be competent to adjudicate upon a tort committed in the
country, provided the choice of forum is not vexatorious. Cour d’appel de
Rennes 19. 11. 1924, Clunet 1925, p. 386, at p. 387; cf. Tribunal civil de la
Seine 16. 9. 1936, S. 1939. 2. 1.

3 Mazeaud, tome 3, p. 161.
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and consequently extends the jurisdiction to all cases where the
plaintiff is a Frenchman.! The corresponding right for foreigners
to sue Frenchmen under the same conditions is hardly of the
same value.? In the absence of any element connecting the action
with France, the courts normally declare themselves incompetent
if the parties have not agreed to submit to French jurisdiction.?
In a certain number of cases, finally, the competence of French
courts is governed by provisions in bilateral treaties with neigh-
bouring states.*

(¢) Germany. The competence rules of the German Code of
civil procedure (ZPO) are closely similar to those originally found
in the French Code. The provisions of articles 14 and 15 C. proc.
civ., on the other hand, have no equivalents in German law. In
cases of unfair competition, where the “homeward trend’’ has al-
ways been particularly strong in German courts, jurisdiction has

1 The article is not often used. See, however, Tribunal civil de Montpellier
13. 1. 1932, Clunet 1932, p. 1001, where the tortfeasors were, and had always
been, domiciled in Argentina, where the alleged wrong had taken place.
Effectiveness was secured by the presence of property in France. Cf. Cour
d’appel de Paris 23. 6. 1899, Clunef 1901, p. 128 and same court 18. 10. 1955,
Revue 1956, p. 484.

2 Historically, however, this right was an important concession. Earlier the
right to sue was considered a “droif civil” and as such not open to aliens, A
fairly modern example of the application of this doctrine is Cour de Cassation
5. 5. 1908, Répertoire V, p. 489, where German subjects were refused the right
to sue Frenchmen for unfair competition. See Beale, J., Jurisdiction of Courts
over Foreigners, (1913), 26 H. L. R., p. 193, at p. 207.

3 Cour de Cassation 5. 6. 1905, D. P. 1906. 1. 121. Collision on the high seas
between Spanish and German ships. Held, “les tribunaux frangais sont, en
principe, incompétents pour statuer, en matiére personnelle et mobiliére, sur les
conlestations entre éirangers non admis a domicile en France ...” (at p. 122).

4 The treaties between France and Switzerland (15. 6. 1869), Belgium (8. 7.
1899) and Italy (3. 6. 1930), provide exhaustive rules for the choice of forum.
Belgian subjects are guaranteed complete equality with Frenchmen — cf.
Tribunal civil de la Seine 16. 6. 1936, S. 1939. 2. 1, In tort actions against Swiss
nationals, the action shall be referred to “the natural judge of the defendant’’.
This has been interpreted as the judge of the defendant’s domicile: Tribunal
civil de Charolles 14, 6. 1934, Clunet 1935, p. 342; Cour d’appel d’Orléans 16. 4.
1936, Clunet 1937, p. 272; Cour d’appel de Paris 10. 2. 1937, Revue 1938. p. 116.
In a couple of much-criticized decisions, however, the courts have accepted
the renvoi of Swiss law back to the French forum delicti: Cour d’appel de
Chambéry 17. 12. 1934, Clunet 1935, p. 612 (note J(ean) P(erroud)); Tribunal
civil de Vitry-le-Francois 20. 12. 1934, Revue 1935, p. 813.

5—607405. Strémholm.
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occasionally been extended to torts committed abroad by foreign
corporations when there has been reason to assume that the un-
lawful practices were initiated by domiciled Germans, acting as
“indirect tortfeasors.”’*

(d) England and the Commonwealth. It seems to be
commonly agreed that the basis of English jurisdiction rules is
the principle of effectiveness. Once it had been established that
transitory actions with foreign venue were triable in English
courts — there does not seem to have been any hesitation as to
the right of foreigners to sue* — the principle actor sequitur forum
rei was acknowledged.® In practice, this meant that the defendant
in a personal action had to be present within the jurisdiction so
as to be liable to be served with the King’s writ, the only way
in which a tort action could be properly instituted.* That, on
the other hand, mere physical presence is sufficient, may be in-
ferred from early cases,® and is clearly laid down by the Privy
Council in Sirdar Gurdhyal Singh v. Rajah of Faridkofe.® The
doctrine of forum delicfi was not originally a part of common
law.

The presence of the defendant in the jurisdiction was a neces-
sary condition for service of the writ and had to be ascertained
at the initial stage of the action. Other circumstances of decisive
importance for the competence of English courts could either be

1RG 1936. 14. 2., RGZ 150, p. 265.

2 Pisani v. Lawson (1839), 6 Bing. (N. C.) 90, per Tindal, C. J.

3 Actions on foreign torts were allowed for more than a hundred years before
Lord Mansfield held, in Mostyn v. Fabrigas (1774), 1 Cowp. 161, that “as to
transitory actions, there is not a colour of doubt but that every action that is
transitory may be laid in any county in England though the matter arises
beyond the seas. ...” Skinner v. East India Company (1666), 6 State Trials
710; Blad’s case (1673), 3 Swans. 603 and Blad v. Bamfield (1673), 3 Swans.
604; Ekins v. East India Company (1717), 1 P. Wms. 395.

¢ Graveson, p. 426. In actions in rem, the presence of the res was sufficient; as
the most important field of actions in rem for foreign torts is maritime law,
this particular branch of the subject will not be further discussed here.

& The circumstances of Blad’s case and Blad v. Bamfield (see note 3 supra)
seem to indicate that the Danish defendant was only temporarily present in
England. Cf. Beale, J., Jurisdiction of Courts over Foreigners, (1913), 26
H.L.R., p. 193, at pp. 283 ff.

s Sirdar Gurdyal Singh v. Rajah of Faridkote [1894] A. C. 670. Cf. Cheshire,

pp. 104 ff.
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considered at this early stage or later, in the course of the suit.
If, at any stage of the proceedings, it was discovered that the
action concerned trespass to foreign land, the courts declined,
and still decline, to take jurisdiction.! There is some doubt as
to other bars to the jurisdiction of English courts at common
Jaw.2 It has been said that the courts could not grant recovery
for an infringement of a foreign copyright committed in the
foreign country where the right exists, but there is no authority
on this topic, and writers of high repute have pronounced against
such an assumption.® It has also been submitted that the con-
dition of “actionability” laid down by Wille J. in Phillips v.
Eyret is to be interpreted as a “threshold requirement” — by
which, as the examples of other similar requirements by the
learned writer seem to imply, must be understood a condition of
jurisdiction. As this problem is closely related to the interpreta-
tion of the English choice-of-law rule, it will be discussed in that
connection infra.

However, it is of some interest to examine somewhat more

! Skinner v. East India Company (1666), 6 State Trials 710; Doulson v. Malthews
(1792), 4 T. R. 503; British South Africa Co. v. Companhia de Mog¢ambique
[1893] A. C. 602 H. L. The only exception to this rule is found in Admiralty
where actions in rem for damage done by ships can be entertained whether the
damaged property is realty or personalty: The Tolten [1946] P. 135, The Mary
Mozxham (1876), 1 P. D. 107 can be distinguished as the parties had agreed to
submit to English law.

2 A clear example of refusal to take jurisdiction for reasons of effectiveness
seems to be “Morocco Bound” Syndicate v. Harris [1895] 1 Ch. 534, where
Kekewich J. declined to give an injunction against copyright infringement in
Germany: “If these defendants are not in England, they may set any such
judgment at defiance, and unless they come to England, there will be no means
of enforcing it against them.”

2 Copinger and Skone James on the Law of Copyright, 8 ed., 1948, p. 161. This
view can possibly be supported by an Australian case, Potter v. Broken Hill
Proprietary Co. (1905), V. L. R. 612, where the Supreme Court of Victoria took
jurisdiction over a patent infringement committed in New South Wales, where
the patent was registered. As the learned judge delivering the judgment of
the court characterized the action as “local’’ (at p. 631) and yet proceeded to
consider the merits of the case, it is submitted with respect that the reasoning
of the court is inconsistent with well-established principles and authorities.

* Phillips v. Eyre (1870), L. R. 6 Q. B. 1, at p. 28.

5 Yntema, H. E., Essays on the Conflict of Laws (review), (1949), 27 Can. Bar
R., p. 116, at p. 119.
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closely, in the interest of clarity, the relations between such facts
as constitute a bar to the jurisdiction of English courts and such
as provide a substantive defence against an alleged tortious lia-
bility. This can conveniently be done by means of an illustration.
Is the term “justifiable” as used by Willes J. in Phillips v. Eyret
to be considered as a bar to jurisdiction or as a substantive
defence? The answer can only be found either by astudy of
the use of this term in the cases quoted by Willes J. or by con-
siderations of a practical and logical order. In Blad’s case, the
first case where the defence of “justification” under lex loci was
used in an action in tort, it seems fairly obvious that the de-
fendant’s plea was not as such considered an absolute bar to
judicial proceedings.? In the next case in point, Mostyn v. Fabrigas,
the court does not only require that the justification be proved
but also proceeds to consider its merits.®* In Dobree v. Napier,
finally, the court draws the consequences of a foreign justifica-
tion in plain words: “— —- — we cannot consider the law to be,
that where the act of the principal is lawful in the country where
it is done, and the authority under which such act is done is
complete, binding, and unquestionable there, the servant who
does the act can be made responsible in the courts of this country
for the consequence of such acts, to the same extent as if it were
originally unlawful, merely by reason of a personal disability
imposed by the law of this country, for contracting such engage-
ment.”?* This language amounts to a clear acknowledgement of
the fact that justification” is a substantive plea, the merits
of which are considered by the courts.

This solution is amply supported by theoretical considerations.
Why is it that the courts occasionally use the technical device

1 Phillips v. Eyre (1870), L. R. 6 Q. B. 1.

2 Blad’s case (1673), 3 Swans. 603, per Lord Nottingham: ¢, .. it was an injury
to the subject to stay his proceedings at law, and no injury to the Dane to let
the suit go on, for whatever was law in Denmark would be law in England in
this case, and would be allowed as a very good justification in the action ...”
‘What was barred was the right of the court to pronounce upon the intrinsic
value of foreign official acts, once they had been proved; and this was a matter
of public, not private, international law. Cf. Blad v. Bamfield (1673), 3 Swans,
604, at p. 607.

3 Mostyn v. Fabrigas (1774), 1 Cowp. 161.

1 Dobree v. Napier (1836), 2 Bing. (N. C.) 781, at pp. 796 ff.
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of “bar to the jurisdiction”? The principle of effectiveness is only
one of the underlying reasons. Another is the convenience of the
courts — the refusal of French courts to entertain actions wholly
unconnected with France may possibly serve to illustrate this
policy. A third, finally, is the principle of forum non conveniens,
where the principal consideration seems to be the interests of
justice rather than those of the courts or the parties: it would
be so difficult, or expensive, to put the forum in a position to
adjudicate with any certainty upon the alleged facts that it simply
refers them to another court. One of the principal advantages of
such rules as define and limit the jurisdiction of courts in a certain
country is that the courts are enabled to dismiss an action without
creating a res judicafa in respect of the disputed points as such.
Indeed, it is submitted that this point of view may give some
guidance to the solution of problems of jurisdiction in the
absence of positive rules. Now, it is obvious that in cases where
a foreign justification is pleaded, none of the reasons discussed
above is opposed to a trial of the merits of the case resulting
in a res judicata. Rules of public international law may impose
certain limits upon the examination of the validity of a justifica-
tion under foreign law, but apart from such obstacles — which
are by no means particular to the field of torts in the conflict
of laws — the court is certainly in a position to adjudicate upon
the whole action brought before it. The test whether there is any
valid reason against creating a res judicata by trying the intrinsic
validity of a plea and passing a decision upon it may be of some
assistance in determining the legal character of certain other
objections raised by a defendant. Confronted with this test, the
contention that a court should not take jurisdiction over copyright
or patent infringements committed abroad would hardly seem
sustainable. There is nothing in copyright or patent legislation
which makes it radically different from such other rules of mu-
nicipal law as provisions on unfair competition, traffic regulations,
and similar rules, which are just as local in scope but have never
been dismissed on the ground that the territorial character of
the rules in question would prevent the court from assuming
jurisdiction.

The statutory extension of the jurisdiction of English courts
by Order XI of the Rules of the Supreme Court introduces the
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forum delicti principle into English conflict law.! The principal
interest of this innovation for present purposes lies in the ne-
cessity, thus imposed upon the courts, to determine the locus
delicti and, having done so, to exercise their discretion in de-
ciding whether service of notice abroad ought to be granted or
not. The cases where the place of wrong has been discussed by
the courts will be examined later;? in one case, at least, it is
obvious that the court, in using the allowed discretion, followed
the forum non conveniens doctrine.®

A special possibility to secure jurisdiction known in Scots law
and some civil law codes is the doctrine of arrestum ad fundandam
Jjurisdictionem.* Seasoned with the principle of forum non con-
veniens, this does not seem to imply any great dangers of hardship
to the defendant.’ In S. S. Sheaf Lance v. S. S. Barcelo® the Court
of Session declined to uphold jurisdiction founded by arrest in
a litigation between the owners of a Spanish and an English ship
which had collided off the Spanish coast. In a case concerning
a French charter-party in which Glasgow underwriters as co-
plaintiffs provided the only link with Scotland, the House of
Lords held that the arrestment of a ship belonging to the defend-
ants was not sufficient to found jurisdiction, since it was found
that “from the beginning to the end of the case there is not a
breath of Scottish atmosphere”.?

1 Under Order XI, Rule I (ee), service of notice of a writ (or, if the defendant is
a British subject or a foreigner present in the Commonwealth, service of the
writ itself) can be granted “where the action is founded on a tort committed
within the jurisdiction.” Under O. X1, R. I (c), service or notice can be obtained
when relief is sought “against any person or corporation domiciled or ordinarily
resident within the jurisdiction.” Finally, service can be had under O. X1, R. I,
(g), “when any person out of the jurisdiction is a necessary or proper party to
an action properly brought against some other person properly served within
the jurisdiction.”

2 Cf. Heighington, A. C., in (1936), 14 Can. Bar R., p. 389.

3 Kroch v. Rossell (1937), 156 L. T. 379.

¢ Duncan and Dykes, The Principles of Civil Jurisdiction as applied in the Law
of Scotland, 1911, pp. 71 ff.

& Jurisdiction was upheld in a libel action against two London journalists where
the plaintiff, who was domiciled in Scotland, had founded jurisdiction by
arresting some money due to the defendants in Edinburgh. Longworth v. Hope
and Cool (1865), 3 M. 1049,

6 S. S. Sheaf Lance v. S. S. Barcelo (1930), S. L. T. 445.

7 Société du Gaz de Paris case [1926] S. C. (H. L.) 13, per Lord Cave, at p. 17.
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(e) U. S. A. The starting-point of the development of juris-
diction rules in those parts of the United States where the common
law is in force was the older English case law and, generally
speaking, the American rules in this field have developed along
the same lines as the law of England.! The special conditions in
which American conflict law operates, and to which reference
has been made above, seem to provide the best explanation of
such deviations from English common law rules as cannot be
explained away as mere technicalities.

Some American common law jurisdictions have refused to
follow the English rule of not entertaining actions to foreign land.
“As between nations, this reasoning may be sound ... But the
same difficulties do not exist with respect to land in another
State”, argues the Supreme Court of Arkansas in Reasor Hill Corp.
v. Harrison;? the court finds that the “rule has no basis in logic
or equity and rests solely upon English cases that were decided
before America was discovered and in circumstances that are not
even comparable to those existing in our Union.” Most jurisdic-
tions, including the federal courts, still refuse to assume juris-
diction over trespass to foreign land.?

The increasing number of accidents due to the circulation of
motor vehicles has compelled the states of the Union to take
legislative measures intended to facilitate service of writs upon
motorists resident out of the jurisdiction. The device invented to
satisfy this need is a statutory rule to the effect that the opera-
tion of a motor vehicle within the state should be “deemed
equivalent to an appointment of the Registrar of Motor Vehicles
(or similar officer of the state) as the driver’s attorney upon whom
process may be served” in any action against him arising from

1 In an early case where a foreign cause of action was recognized, the U. S.
Supreme Court seems to have relied upon the common American citizenship
of the parties. Mifchell v. Harmony (1843), 13 How. 115. This argument has
not been used in the following development. Cf. Beale, J., The Jurisdiction of
Courts over Foreigners, (1913), 26 H. L. R. 193, at pp. 283 ff.

2 Reasor Hill Corp. v. Harrison (1952), 249 S. W. 2d 994, at p. 995. Approving
notes in (1952), N. Y. U. L. R. 27, p. 850; (1952), 65 H. L. R., p. 1242, The
same line was followed in an early case by the Supreme Court of Minnesota,
Little v. Chicago efc. R. R. Co. (1896), 67 N. W. 846.

3 Hancock, pp. 95 {f., Rabel, vol. 2, pp. 246 ff,
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the operation of the motor vehicle.! In Hess v. Pawlowski? this
rule was held contrary to the “due process of law” clause of the
Federal Constitution, but the extension of state jurisdiction em-
bodied in the statute seems to have been considered so useful
that most states of the Union have now passed similar acts,?
and the system seems to be recognized, although the courts have
refused to allow such further extensions of the applicability of
these laws as service upon the personal representative of the
tortfeasor if he has died before the action is brought.*

Having examined some of the practical problems facing the
courts whenever an action on a tort connected with more than
one legal system is brought before them, we may be justified in
considering briefly the theoretical aspects of the problem.

C. Theorelical Discussion. The theory which contends that a
tort committed in a certain jurisdiction gives rise to an obliga-
tion defined by the law in force at the locus delicti can be attacked
from many points of view. The essential objection seems to be
that it does not give a true picture of what actually happens.
It is fairly obvious that an “obligation’ cannot lead an independent
existence of this kind, The verbal symbol “obligation” itself is
only an attempt to summarize, for reasons of convenience, in
one word, a factual situation in which are projected certain
historical facts and certain potential legal consequences. These
consequences are in the first place determined by the law ad-
ministered by the court which is likely to adjudicate upon the
facts; in conflict cases, this law is the lex fori, and it seems almost
a contradiction in terms to argue that the court is called upon to
enforce an obligation born under the lex loci.

The “local law” and “homologous right” theories no doubt
provide a more adequate description of facts. Here again, how-
ever, there are serious objections. In the first place they do not

1 Scott, A., Hess and Pawlowski Carry on, (1950), 64 I1. L. R., p. 98. The first
statute of this kind was that of Massachusetts, enacted in 1923.

2 Hess v. Pawlowski (1927), 274 U. S. 352; (1927), 41 H. L. R., p. 94.

3 Scott, op. cit., p. 100.

¢ Leighton v. Roper (1950), 91 N. E. 2d 876; Martin v. Fischbach Trucking Co.
(1950), 183 F. 2d 53. On the attitude of Canadian courts to American statutes
of this kind, see Richardson, B. V., Problems in Conflict of Laws relating to
Automobiles, (1935), 13 Can. Bar R., p. 201, at p. 207.
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state any valid reasons why it should be that courts try to find
and apply the legal rules of the place of wrong. Secondly, they
hardly cover the solutions given by courts to such incidental
questions as may be distingunished by means of characterization
from the principal action, and to which other laws may be applied.
If, for instance, the spouses A and B from country X, where no
action lies between spouses, are involved in a motor car accident
in country Y where such actions are allowed, and A sues B for
negligent driving in the courts of country Z, where the action
is barred, the court can arrive at three solutions, only one of
which seems to be consistent with the “local law” and “homo-
logous right” theories — namely a decision to the effect that the
right to sue is incidental to the tort as such and accordingly gov-
erned by the lex loci. If, on the other hand, the courts of Z charac-
terize the issue as a question concerning the matrimonial status
of the parties, they will not allow the action; the same result
is reached if the question is classified as procedural and thus
subject to the provisions of the lex fori. In both these latter
cases, the courts do not follow the law of the place of wrong,
nor do they create and enforce a right similar to that which the
injured spouse would have had in the courts of the locus delicti.t

If both these theories, which obviously give at least a consistent
systematization of the simpler cases of international torts, fail
to provide a satisfactory explanation of what is actually taking
place in the courts, is it then at all possible to find a formula
covering all the highly disparate phenomena known as torts in
private international law? Before an attempt is made to examine
possible answers to this question, some general remarks seem
justified.

No deep inquiry into the nature of legal doctrine is needed to
realize that owing to the particular nature of the material under
discussion, two basic approaches are possible — the examination
of legal problems de lege ferenda and the systematization of existing
rules de lege lala. Now, it is fairly obvious that the obligation
theory belongs to the first group: it is a programme of action
just as much as an analysis; by using the term obligatio, pro-
1 As has been pointed ou<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>