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Abstract
Hobér, K. 2001. Extinctive Prescription and Applicable Law in Interstate Arbitration.
Tustus Forlag AB. 459 pp. Uppsala 2001. ISSN 0282-2040, ISBN 91-7678-479-7.

This thesis deals with the resolution of international disputes through arbitration. It is
devoted to one important aspect of interstate arbitration, viz., the law and/or rules to be
applied. After an introductory account of the history and development of interstate arbitration,
the emphasis is first put on party autonomy in the selection of the applicable law. In addition
to party autonomy in interstate arbitration, choice of law by parties in international commer-
cial arbitration (between private parties), is discussed. The conclusion is that party auton-
omy is fully accepted in interstate arbitration, albeit that there are certain restrictions on it.
Such restrictions are discussed both with respect to interstate arbitration and international
commercial arbitration. It is suggested that the only restriction on party autonomy in inter-
state arbitration is ius cogens.

The attention is then turned to the more difficult situation concerning applicable law, viz.,
when no choice of law has been made by the parties. With a view to studying this situation
in detail, the thesis concentrates on the principle of extinctive prescription in international
law. A fresh look is taken at this principle, in particular against the background of the
traditionally suggested rule that in interstate disputes to the effect that an arbitral tribunal
should apply public international law, unless the parties have made a choice of law.

Based on an analysis of the current understanding and application of the principle of
extinctive prescription, it is suggested that the principle is in need of refinement.
Proceeding from a differentiation between different categories of interstate disputes, it is
further suggested that the need for refinement of the principle is the greatest with respect to
economic and commercial disputes. The method suggested for the refinement of the
principle of extinctive prescription is to resort to municipal law rules on limitation.
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CHAPTER 1 — Introduction

1.1 The Problem

In 1972 the United States and the Soviet Union signed an agreement for
the construction of embassies in Washington D.C. and Moscow, respec-
tively. Some ten years later a dispute arose when eavesdropping equip-
ment was found in the US Embassy in Moscow. The dispute lead to the
commencement of arbitration proceedings in Stockholm. The United
States claimed, inter alia, that the eavesdropping equipment constituted
“intentional faults” under the agreement and asked for compensation of
the damages allegedly incurred as a result thereof and asked the Soviet
Union to take certain measures relating to the equipment.' In the arbitra-
tion it was argued that the claims put forward by the American side were
time barred under Soviet law. The American side, however, argued that
Soviet law was not applicable, but rather the public international law
rules and principles with respect to extinctive prescription which, it
argued, led to the conclusion that the claims were not time barred.?

In another, more recent dispute under a bilateral investment protection
treaty, the two disputing states are arguing over, among other things,
whether or not the claims of one state are time barred. The respondent
state argues that they are, since the parties, i.e. the two states, have
agreed, at least implicitly, to apply the statute of limitations of the
respondent state. The claimant, however, denies any such agreement and

! See Svenska Dagbladet, 30 October 1988, at page 12.

% The dispute eventually seems to have been settled through diplomatic channels, see
Dobrynin, In Confidence (1995) 128. President Reagan — just before he left office in 1989
-~ recommended that the building in question be razed and rebuilt. The Bush administra-
tion, however, recommended a solution which meant that part of the building was to be
kept and a new, four story “top hat” of secure offices was to be built on the remaining
structure, see International Herald Tribune, 23 February 1996, at page 2; see also discus-
sion at p. 356 et seq., infra.

13



insists that the rules of extinctive prescription in public international law
must be applied.?

The cases just described illustrate two situations where the question of
extinctive prescription may arise in interstate arbitration.*

Another recent example where extinctive prescription has come to the
fore are claims for compensation addressed to the three former Baltic
republics of the Soviet Union, subsequent to their independence follow-
ing the disintegration of the Soviet Union. The claims concern compen-
sation for property which was confiscated by the Soviet Union in connec-
tion with the occupation of the three Baltic states during the Second
World War. Claims for compensation have not been raised against the
Soviet Union. Some Western states, however, are now claiming compen-
sation from the Baltic states for property of their citizens located in one
of the Baltic states and confiscated by the Soviet Union. In some
instances the response from the Baltic states has been to argue that the
claims have been raised too late, both in relation to municipal legislation
on restitution of property — such legislation does as a rule provide for
specific deadlines for the filing of claims for restitution and/or compen-
sation — and in relation to the rules on extinctive prescription under pub-
lic international law. As far as is known, these claims have not yet
resulted in any international dispute leading to international arbitration or
adjudication.

The traditional approach to questions of applicable law in interstate
disputes has been to say that international law is to be applied unless the
parties have agreed otherwise.” This immediately raises two questions,
viz., (1) to what extent do parties enjoy autonomy to choose applicable
law in interstate disputes, and (ii) what does international law have to say
about extinctive prescription; what are the relevant rules?

3 Most modern bilateral protection investment treaties have provisions for arbitration both
with respect to disputes between the two contracting states and disputes between the
investor and the host state, see Dolzer & Stevens, Bilateral Investment Treaties (1995) 119
et seq. — The dispute in question is of the former type, i.e. between the two contracting
states.

* For the purposes of this Study the term interstate arbitration will be used for arbitrations
between two, or more, states, without the involvement of any private parties; arbitrations
between two private parties as well as arbitrations between one private party and a state, or
state entity, will be called commercial arbitration; see pp. 25-26 infra, and further, p. 346
et seq., infra, for a discussion of different categories of interstate disputes.

5 See, e.g. Carlston, The Process of International Arbitration (1946) at 140, where it is said
that: “Unless the compromis stipulates otherwise it is either an express or implied term
that the arbitration should apply international law as the basis for his decision”. See further
p. 210 et seq., infra.
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Taking a broader perspective, the examples mentioned above raise a
number of interesting and important questions relating to the settlement
of international disputes. To begin with there is the very fundamental
question of how to define an international dispute; somewhat surprisingly
this still seems to be a controversial issue. An equally important question
is how to resolve international disputes — what methods could and/or
should be employed? As mentioned below there are a number of dispute
settlement methods available. The suitability and efficiency of each dis-
pute settlement mechanism will to a large extent depend on the circum-
stances of each individual dispute and above all on the will and ambitions
of the disputing states. Arbitration has always played — and will continue
to play — an important role as one, among several, methods for resolving
international disputes. Arbitration has been used for centuries as a
method to resolve international disputes.® While there has been a general
decline in the number of arbitrations during the 20th century — in particu-
lar after the Second World War — arbitration continues to play a signifi-
cant role in interstate disputes; in fact arbitration is one of the most
respected dispute settlement mechanisms.’

The general aspects of international disputes — and the problems which
they may give rise to — alluded to above will not be the focus of this
Study. The problem to be discussed and analyzed in this Study is the
applicable law in interstate arbitration. Finding and applying the law to
the substantive aspects of a dispute is fundamental to any adjudicative
process of an international character: it goes to the heart of resolving the
dispute in question. The way in which, and how, international arbitral tri-
bunals find and apply the applicable law is crucial to the efficiency of
arbitration as a method to resolve international disputes, and thus ulti-
mately to the trust and confidence in arbitration.

In discussing and analyzing the law applicable in interstate arbitration,
extinctive prescription will be used as an illustrative example. At this

8 See p. 34 et seq., infra.

7 Raymond, Conflict Resolution and the Structure of the State System. Analysis of Arbi-
trative Settlements (1980) 11, where it is also said that arbitration “is mentioned more than
three times as often as adjudication, and more than five times as often as mediation in the
treaties registered with the United Nations from 1945 through 1964” (footnote omitted). —
A provocative and cynical view of how to resolve international disputes is suggested by
Luttwak, Give War a Chance, in Foreign Affairs (July/August 1999) 36. He complains that
since the establishment of the United Nations, great powers have rarely let small wars burn
themselves out. He talks about “a true appreciation of war’s paradoxical logic and a com-
mitment to let it serve its sole useful function: to bring peace”, id. at 44. He seems to sug-
gest that interventions by international organizations and great powers only prolong wars
and that wars should be allowed to burn themselves out.
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stage, suffice it to define extinctive prescription as the effect of lapse of
time on claims and other rights.®

Extinctive prescription has been chosen because it is an issue of deci-
sive practical and legal importance in any dispute, i.e. if a claim has been
extinguished by the lapse of time, that is usually the end of the dispute, or
at least the arbitration. The claim is no more, consequently the arbitration
is no more. The defense of extinctive prescription thus usually means
that the issue of applicable law is brought to a head, and the tribunal must
address it squarely and rule on it.

Another reason for selecting extinctive prescription is the fact that
there has been little discussion and analysis of this issue during the last
fifty years.” While the concept is well-known and regularly referred to in
textbooks and manuals on public international law,'? few details are dis-
cussed. Given the potentially draconian effects of extinctive prescription
in interstate arbitration, the issue deserves more attention. Extinctive pre-
scription continues to be of importance in interstate disputes. In the Case
Concerning Certain Phosphate Lands in Nauru,"' for example, the Inter-
national Court of Justice, while rejecting a preliminary objection of Aus-
tralia based on delay in submission of the claim, recognized that delay
may under certain circumstances render a claim inadmissible.'? Also, in
a recent investment dispute involving the Egyptian government, it argued
before the arbitral tribunal that the case was being heard too long after
the events in question.'® Questions relating to extinctive prescription are
also of immediate interest and relevance to the work of the International
Law Commission in attempting to codify the law of state responsibility.
In the latest version of the Draft Articles on State Responsibility,
Article 46 addresses the question of loss of the right to invoke responsi-
bility."* For the time being, reference in the draft text is made to waiver
and acquiescence; in the preceding discussion, however, the principle of
extinctive prescription was debated. It would seem natural to assume that
the International Law Commission will, before its work comes to an end,
address the impact of the principle of extinctive prescription on the right to
invoke state responsibility. For all the foregoing reasons, it is important

8 See further p. 248 ef seq., infra.

® See p. 262 et seq., infra.

10 See p. 263 et seq., infra.

1" L.C.J. Reports (1992) 253-255.

2 Ibid. 253-255.

13 Financial Times, 12 December 2000, at page 5.
14 See discussion at p. 306 et seq., infra.
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to take a new look at the principle of extinctive prescription, particularly
as it relates to international claims and to interstate disputes.

Selecting extinctive prescription as an illustrative example makes it
possible to discuss and analyze the question of applicable law in inter-
state arbitration at — what in the opinion of the present author is — the
right level, i.e. at a relatively detailed level. Applicable law in interstate
arbitration is mostly discussed in a general way in publications on public
international law, and seldom as a separate issue.’® As stated above,
however, finding and applying the law applicable to a dispute is central to
any adjudicative process of an international character, including arbitra-
tion. There are very few scholarly works which focus on applicable law
in interstate arbitration, as a discrete and separate issue. Given the impor-
tance of applicable law in international disputes this is to be regretted.
This Study will try to fill that void. The question of applicable law there-
fore merits treatment as a separate issue, as a separate, but at the same
time integrated, aspect of international arbitration. To put it in plain — but
perhaps unorthodox — English: the time has come to look at the nuts and
bolts of applicable law in interstate arbitration, to move from the genera-
lities of the literature to specific problems. For the reasons mentioned
above, using extinctive prescription as an example will allow me to do that.

In addition to the two questions mentioned above — viz., (i) to what
extent do parties enjoy autonomy to choose applicable law in interstate
disputes, and (ii) what does international law have to say about extinctive
prescription, what are the relevant rules — further questions present them-
selves as forming part of the problem to be studied. Does the traditional
approach described above — application of international law absent a
choice of law by the parties — accurately reflect what arbitral tribunals in
fact do today, or should do? Is the international law rule on extinctive
prescription — whatever it may be — adequate and appropriate for inter-
state arbitration in the 21st century, or should it be changed, amended or
refined?

1.2 International Disputes and their Settlement

Disputes between states based on claims arising from factual circum-
stances or legal relationships constitute an integral and unavoidable part
of international relations. The Charter of the United Nations,
Article 2(4), prohibits the use of force — with certain exceptions — and

!5 There are exceptions, however, see e.g. Simpson & Fox, International Arbitration
(1959) 128-146 and Merrils, International Dispute Settlement (3rd ed. 1998) 99-105.
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Article 2(3) requires member states to “settle their international disputes
by peaceful means in such a manner that international peace and security,
and justice, are not endangered”. Article 33(1) of the Charter lists a
number of methods which may be used for the peaceful settlement of
international disputes.'®

While there may be aspects of the referenced articles which are
unclear or even controversial, there is agreement that the peaceful settle-
ment of disputes is a general principle of international law.!” One of the
uncertain aspects is the very fundamental question of how to define an
“international dispute”.'® In the opinion of the present author, the realis-
tic and practical approach taken by the International Court of Justice in
the East Timor Case will resolve many problems in this respect. The rele-
vant passage is the following:

“The Court recalls that, in the sense accepted in its jurisprudence and that of
its predecessor, a dispute is a disagreement on a point of law or fact, a con-
flict of legal views or interests between parties (see Mavrommatis Palestine
Concessions, P.C.1J., Series A, No. 2, p. 11; Northern Cameroons, I.C.J.
Reports 1963, p. 27; and Applicability of the Obligation to Arbitrate under
Section 21 of the United Nations Headquarters Agreement of 26 June 1947,
I.C.J. Reports 1998, p. 27 para. 35). In order to establish the existence of a
dispute, ‘It must be shown that the claim of one party is positively opposed
by the other’ (South West Africa, Preliminary Objections, 1.C.J. Reports
1962, p. 328); and further, ‘whether there exists an international dispute is a
matter for objective determination’, (Interpretation of Peace Treaties with
Bulgaria, Hungary and Romania, I.C.J. Reports 1950, p. 14).

For the purpose of verifying the existence of a legal dispute in the present
case, it is not relevant whether the ‘real dispute’ is between Portugal and
Indonesia rather than Portugal and Australia. Portugal has, rightly or
wrongly, formulated complaints of fact and law against Australia which the
latter has denied. By virtue of this denial, there is a legal dispute.”

“On the record before the Court, it is clear that the Parties are in disagree-
ment, both on the law and on the facts, on the question whether the conduct
of Australia in negotiating, concluding and initiating performance of the

'8 Article 33(1) reads: “The parties to any dispute, the continuation of which is likely to
endanger the maintenance of international peace and security, shall, first of all, seek a
solution by negotiation, conciliation, arbitration, judicial settlement, resort to regional
agencies or arrangements, or other peaceful means of their own choice.”

17 See e.g. Brownlie, The Rule of Law in International Affairs (1998) 107.

18 Tomuschat, Article 2(3), in Simma, (ed.), The Charter of the United Nations. A Com-
mentary (1995) 97. For an interesting discussion of “political disputes” and their resolu-
tion, see Shaw, Peaceful Resolution of ‘Political Disputes’: the desireable parameters of
L.C.J. Jurisdiction, in Dahlitz (ed.), Peaceful Resolution of Major International Disputes
(1999) 49.
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1989 Treaty was in breach of an obligation due by Australia to Portugal
under international law.

Indeed, Portugal’s Application limits the proceedings to these questions.
There nonetheless exists a legal dispute between Portugal and Australia.
This objection of Australia must therefore be dismissed”."

Interstate disputes can be of many different kinds and cover a wide range
of subjects. Potential areas of disputes between states would include bor-
der disputes and disputes with respect to title to territory (in both cases
concerning land as well as sea), armed conflict and terrorism, applica-
tion, interpretation and validity of treaties, and other contractual arrange-
ments, disputes concerning trade, investment and transportation, environ-
mental issues and human rights.

Since the Second World War all aspects of modern life have gone
through a remarkable globalization, in particular perhaps in the areas of
trade, finance and investment. Stated in general terms, this development
has lead to an ever increasing role for international law. A new phase in
this development was introduced as a result of the dramatic events fol-
lowing the fall of the Berlin Wall in 1989 which gave rise to a wide range
of new issues of international law and old issues but in new factual cir-
cumstances. Nothing suggests that the role and importance of interna-
tional law will diminish in the years to come; it is rather likely to
increase.

The methods of settling international disputes can be divided into two
broad categories, viz. (i) diplomatic means of settlement and (ii) judicial
means of dispute settlement.

In the first category we find negotiation, good offices, mediation,
inquiry and conciliation.?

The second category, judicial settlement of disputes, includes arbitra-
tion and adjudication. The latter is typically being performed by a stand-
ing, or permanent, court, the most important of which is the International
Court of Justice. This Study is devoted to arbitration as a method to
resolve international disputes, with particular emphasis on the law appli-
cable in such arbitrations.

' 1.C.J. Reports (1995) 99-100.

® For a discussion of the different categories of diplomatic settlement, see e.g. Merills,
International Dispute Settlement (3rd ed. 1998) 1-87, with references, and Malanczuk
(ed.), Akekurst’s Modern Introduction to International Law (7th rev. ed. 1997) (cited as
“Akehurst”) 275-281, with references.
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1.3  What 1s Arbitration?

The list of dispute settlement methods in Article 33(1) of the U.N. Char-
ter might create the impression that the various methods are clearly dis-
tinguishable from each other. In actual fact, however, there is often con-
siderable overlap between the methods. In most arbitrations, for exam-
ple, the parties will have started out with negotiations, trying to resolve
the dispute themselves without any third-party involvement. They may
also have tried conciliation and/or settlement through the good offices of
a third party.

The aforementioned overlap notwithstanding, there are clearly distinc-
tive features of each dispute settlement mechanism.

In general terms, arbitration can_be described as a third-party dispute
resolution mechanism resulting — typically — in an award binding on the
parties to the arbitration. Like most methods of peaceful settlement of
disputes, arbitration requires the consent of the parties. Such consent is
manifested in the arbitration agreement — sometimes an arbitration clause
in a treaty or contract — often referred to as the compromis. In the arbitra-
tion agreement the parties agree to submit a dispute to arbitration and —
usually — to be bound by the resulting award.

Generally speaking, it is the arbitration agreement which gives the
arbitrators the authority to act in the dispute. Arbitration is thus consen-
sual in nature; this is indeed one of the most important distinctive fea-
tures of arbitration. The arbitration agreement — in whatever form it has
been entered into — is central to the consensual nature of arbitration.

Another important distinctive feature of arbitration is the fact that the
resulting award, as a rule, is binding on the parties. Arbitration thus
resolves the dispute in question, once and for all.?' As a matter of princi-
ple, however, this important effect of the arbitral award — like most other
aspects of international arbitration — is subject to the agreement of the
parties. In other words, the parties may agree that the award is not to be
binding, and/or that it may be subject to appeal to another arbitral panel,
or other institution.

With respect to arbitrations not conducted between two states — for
example between two private companies, or between a private company
and a state, or state-owned entity — different so-called theories of arbitration
have been discussed with a view to determining the nature of arbitration.
This discussion usually focuses on the relationship between arbitration, as
a private dispute settlement mechanism, and the place of arbitration, the

2! For a discussion of the binding character of an arbitral award, including the possibilities
to have the case re-opened and the award set aside, see p. 152 et seq., infra.
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ultimate question being to what extent the process of arbitration is inde-
pendent from the law of the place of arbitration.”? As far as interstate
arbitration is concerned this discussion is, it is submitted, largely irrele-
vant. The explanation is that such arbitrations are conducted between two
sovereign states on the basis of an agreement between them, be it in the
form of an arbitration clause in a treaty — bilateral or multilateral — other
contractual arrangement, or in the form of a separate arbitration agreement.
Given the overriding importance of the consensual nature of interstate
arbitration, arbitration is — simply put — what the parties decide it to be.?

1.4 Purpose and Scope of Study

The purpose of this Study is to discuss and analyze the law applicable in
interstate arbitration. This will be done both at a general level — focusing
on party autonomy and possible limitations thereon — and at a more
detailed level using extinctive prescription as an illustrative example. I
have referred to the consensual nature of arbitration as one of its distinc-
tive features. One fundamental aspect of the consensual nature is the
autonomy of the parties, e.g. when it comes to the issue of choosing appli-
cable law. As far as international commercial arbitration is concerned,
party autonomy is indeed one of the cornerstones of modern arbitration.?*
It is probably fair to assume that party autonomy is fully accepted also in
interstate arbitration. A first objective of the general level of analysis is to
examine the correctness of this assumption. It would seem less clear,
however, what restrictions exist on party autonomy in interstate arbitra-
tion. I shall try to shed light also on this aspect of party autonomy. A sec-
ond objective, as far as the analysis at the general level is concerned, is to
address the axiom that international tribunals apply international law
unless the parties agree otherwise. Does this axiom correctly state what

22 The different theories of arbitration are usually referred to as the contractual theory, the
jurisdictional theory, the hybrid theory and the autonomous theory depending on the
degree of relevance of the law of the place of arbitration; for a discussion of these theories
see e.g. Samuel, Jurisdictional Problems in International Commercial Arbitration: A Study
in Commercial Arbitration Awards (1978); Chukwumerije, Choice of Law In International
Commercial Arbitration (1994) 9-15 (with further references) and Grigera Nadn, Choice-
of-law Problems in International Commercial Arbitration (1992) 14-18 (with further ref-
erences). For a general discussion of party autonomy in international contracts, see Nygh,
Autonomy in International Contracts (1999).

2 This proposition may need to be qualified, however, due account taken of possible limi-
tations on the parties’ autonomy; for a discussion of such possible limitations with respect
to applicable law, see p. 106 et seq., infra (international commercial arbitration) and p. 158
et seq., infra (interstate arbitration).

2 See p. 84 et seq., infra.
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international tribunals in fact do, for example, with respect to municipal
law? While the Permanent Court of International Justice in the German
Interest in Polish Upper Silesia Case stated that “/f/rom the standpoint of
international law ... municipal laws are merely facts ...”%, it is submit-
ted that this statement is outdated. In this Study I shall discuss cases
where international courts and tribunals have applied municipal law to
resolve disputes pending before them. It is possible that the application
by international tribunals of municipal law could — and perhaps should —
enjoy wider acceptance with respect to applicable law in general, and
extinctive prescription in particular.

At the detailed level of analysis, a first objective of the Study is to take
a fresh look at the concept of extinctive prescription in public interna-
tional law, with a view to identifying and crystallizing the rules of public
international law in this respect.

Under most municipal law systems the lapse of time may influence the
possibility to present claims in a court of law or before an arbitral tribu-
nal. Generally speaking, delay in presenting a claim — however such
delay is defined — may bar a party from presenting the claim. Municipal
law generally contains specific time limits in this respect. As will be dis-
cussed below, public international law does not contain any such time
limits.?® This notwithstanding, the principle of extinctive prescription is
recognized in public international law.?” Despite the general acceptance
of the principle of extinctive prescription, there seems to be a number of
open issues, indeed uncertainties, as far as the application of the princi-
ple is concerned. One key element to be analyzed in this connection is
the idea that there must be an unreasonable delay in the presentation of a
claim for extinctive prescription to come into play. As opposed to munic-
ipal law rules on extinctive prescription, international law does not know
any hard and fast rule — in terms of time periods — as to when a delay is
unreasonable. Even if one were to assume that a delay is unreasonable,
there would seem to be other additional criteria which need to be met,
such as imputability of delay to the negligence of the claimant, absence
of a record of facts and placing the respondent at a disadvantage in estab-
lishing his defense.”® An analysis of these different criteria is necessary
to understand the operation of the principle of extinctive prescription.

One possible reason why there is still uncertainty with respect to the
application of the principle of extinctive prescription is the fact that there

3 P.C.LJ. Reports, Series A, No. 7 (1926) 19.
% See p. 262 et seq., infra.

4.

2 See p. 285 et seq., infra.
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may be some overlap between certain elements of extinctive prescription
and other general concepts of international law, such as waiver and aban-
donment of claims, as well as with acquiescence and estoppel in interna-
tional law. Is it possible that arbitral decisions purportedly applying the
principle of extinctive prescription could be explained on other grounds,
such as the aforementioned general concepts of international law? If so,
what is then the sphere of application of extinctive prescription?

The fact that uncertainty may surround the application of the principle
of extinctive prescription leads to the further question — and the second
objective as far as the detailed level of analysis is concerned — whether
or not the principle, as currently understood, is a workable principle in
modern interstate arbitration. Is it reasonable to apply the principle to all
the different categories of interstate disputes which may arise today? If
the answer is in the negative, one must look at ways of changing, adapt-
ing and/or refining the principle.

This Study will focus on, and take as its starting point, the very practi-
cal situation where an arbitral tribunal is faced with the question of what
law, or set of rules, to apply to the question of extinctive prescription.
The answer to this question will depend, in varying degrees, on the fac-
tors which are sketched out below.?

First a distinction is to be made between the situation where the dis-
puting parties have made a choice of law, either in the contract, or treaty,
which is the subject of the dispute, or in a separate agreement entered
into after the dispute has arisen on the one hand, and the situation where
the parties have not agreed on the law, or set of rules, to be applied, on
the other. As mentioned above, the principle of party autonomy may be
assumed to play a fundamental role in international arbitration.*

A second factor influencing the decision of the arbitrators as to appli-
cable law, is the possible existence of limitations and restrictions on the
party autonomy in interstate arbitration. There may, for example, be
norms of international law, or considerations of public policy which
could at least theoretically restrict party autonomy, so as to cause an arbitral
tribunal not to apply, wholly or partially, the law chosen by the parties.”!

A third element of importance is the situation when the parties have
not made a choice of law, either explicitly or implicitly. In practice as
well as in theory this is the most difficult situation for an arbitral tribu-
nal.*? As already mentioned, the traditional approach in this situation is

? The factors are listed without any hierarchical order.
30 See pp. 21-22, supra.

3 See p- 158 et seq., infra.

32 See p. 214 et seq., infra.
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to recommend the application of public international law. The viability of
this approach today may perhaps be cast into doubt because of the ever
increasing complexity of international disputes combined with the rela-
tively rudimentary character of public international law, in the sense that
it offers many principles and rules of a general nature which may not be
specific enough to resolve a complicated dispute.*®> Municipal law rules
on the other hand are typically specific enough. This difference creates a
tension between public international law and municipal law, at least with
respect to extinctive prescription.

Whether or not the application of public international law is viable —
and to be recommended — with respect to extinctive prescription very
much depends on a fourth factor to be considered in this Study, viz., the
actual content of public international law as far as extinctive prescription
is concerned.*

A fifth, and final, factor which may influence the decision of the arbi-
trators concerning applicable law, is the character of the dispute in ques-
tion. If a dispute between two states is of a purely, or predominantly,
commercial character — in a general and broad sense — which is not unu-
sual nowadays, there might be a case for arguing that the tribunal should
apply municipal law rules on prescription, rather than public interna-
tional law, for example, on the basis that the latter are deemed not to be
specific enough. On the other hand, if a dispute deals primarily with sov-
ereign, non-commercial, aspects it may be more natural to apply public
international law.

A secondary purpose of this Study is to explore the possibilities of
cross-fertilization between public (interstate) and private (commercial)
international arbitration.*® It goes without saying that many interstate dis-
putes are of a political origin and nature and therefore typically require
political rather than judicial solutions. This fact notwithstanding, it
seems that there has always been some cross-fertilization between inter-
state and commercial international arbitration.’® For example, mixed
commissions so often used in interstate disputes, have found their coun-
terpart in modern international commercial arbitration in the form of
arbitral tribunals where each side appoints its arbitrator and the third

3 Cf e.g. Bockstiegel, Arbitration and State Enterprises. Survey on the National and
International State of Law and Practice (1984) 33, and Redfern and Hunter, Law and Prac-
tice of International Commercial Arbitration (1986) 81.

34 See Chapter 4 infra.

35 For a definition of these categories, see pp. 25-26, infra.

36 While this cross-fertilization has for the most part been brought about by arbitrators and
counsel acting in both private and public arbitrations, academic research, teaching and
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arbitrator, usually the chairman, is appointed by a neutral appointing
authority.’” Even the use of arbitrators as experts — quite often resorted to
in interstate arbitration — is found in modern commercial arbitration.

The relationship between private and public international law, and thus
ultimately between private and public international arbitration, is elo-
quently described by a well-known commentator in the following way:

“The commercialization of treaties as well as the internationalization of
contracts are different aspects of the same fundamental idea. It is no longer
attractive to suggest that public international and private international law
respectively have fields of application, which are clearly and perhaps even
inflexibly defined and which are determined by a priori or conceptualist
reasoning, such as the formula that public international law is applicable
only as between international persons or that relationships between inter-
national persons are necessarily subject to public international law. Both
branches of the law are branches of the same tree. They apply in conformity
with the demands of reasonable justice and practical convenience. They
overlap and pervade each other. Both are called upon to contribute to the

progressive evolution of the law.”*

In this Study I shall explore one potential area of the borderland between
private and public international law and arbitration, viz., extinctive pre-
scription. The question whether or not this is yet another example of the
above-mentioned cross-fertilization remains to be answered in this
Study. This question runs like an undercurrent throughout the Study.

As mentioned above, this Study deals with interstate arbitrations, i.e.
arbitrations where the disputing parties are two, or more, sovereign

writing have typically separated the two and research in one area has been done in, per-
haps not splendid, but certainly in definitive, isolation from the other: Cf. Wetter, The
International Arbitral Process: Public and Private, Vol. 1 (1979) 3. For a notable exception,
however, see Lowenfeld, Private International Law Redefined, in International Litigation
And the Quest For Reasonableness (1996) 1, where the first lines read: “Fifteen years ago,
I gave a short course at the Hague Academy of International Law entitled ‘Public Law in
the International Arena’. My purpose then was to break down the to me unconvincing sep-
aration between public and private international law, by focusing on those areas in which
private and public interests, and often the interests of two or more states, collided. The lec-
tures were well received — in the sense that they stirred a good deal of comment and reac-
tion, and no little controversy.” (footnote omitted).

37 See e.g. the UNCITRAL Arbitration Rules Art. 7(1), which stipulates: “If within thirty
days after the appointment of the second arbitrator the two arbitrators have not agreed on
the choice of the presiding arbitrator, the presiding arbitrator shall be appointed by an
appointing authority in the same way as a sole arbitrator would be appointed under
Article 6.

* Mann, The Proper Law in the Conflict of Laws, International & Comparative Law
Quarterly (1987) 56.
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states. Consequently, I shall not focus on arbitrations where one party is a
state, or state-owned entity, and the other a private enterprise, or an indi-
vidual (“mixed arbitrations”).?* This category of arbitrations has grown
dramatically after the Second World War* and is today a very important
form of international arbitration. Nor will I focus on arbitrations where
both parties are private companies or businessmen (“‘commercial arbitra-
tion”). The latter two categories — collectively referred to in this Study as
“private” or “commercial” arbitration — constitute by far the most com-
mon form of international arbitration today. Even though the Study will
focus on interstate arbitration, I shall review and discuss several aspects
of the other two forms of arbitration,*" primarily because some issues
have been more fully dealt with in the context of such arbitrations, inclu-
ding the question of applicable law, and because the conclusions drawn
in connection therewith may serve as reference points and possibly as
models for solutions with respect to interstate arbitrations. As mentioned
above, one of the aspects to be addressed by me in this Study, is the pos-
sibilities of cross-fertilization between interstate arbitration and commer-
cial arbitration. In doing so, I address scholars and practitioners in the
two aforementioned areas of arbitration. Not all of them can be presumed
to be equally knowledgeable about the various aspects of interstate arbi-
tration and commercial arbitration, respectively. That is why I have dee-
med it both appropriate and necessary, occasionally to dwell on and des-
cribe certain general — and sometimes fundamental — aspects of both
interstate and international commercial arbitration.

1.5 Methodology and Materials

As I have indicated above, international arbitration is traditionally
divided into three categories, viz., (i) arbitration between two private par-
ties, (ii) arbitration between a private party and a state, and (iii) arbitra-

% This term has been adopted from Toope, Mixed International Arbitration (1990). The
focus of Toope’s study is explained on page 2: “... specifically arbitration between states
and foreign private persons. Such arbitration will, as a rule, deal with commercial disputes
arising out of situations ranging from the breach of contract for the sale and purchase of
goods to the complete expropriation of foreign-owned property”.

% See e.g. Bockstiegel, The Legal Rules applicable in International Commercial Arbitra-
tion involving States or State-controlled Enterprises, in 60 years of ICC Arbitration — A
Look at the Future (1984) 128. An important step in this development has been the estab-
lishment of the International Centre for Settlement of Investment Disputes (ICSID) on the
basis of the 1965 Washington Convention On the Settlement of Investment Disputes
Between States and Nationals of Other States (U.N.T.S. (1966) Vol. 575, p. 160, No. 8359.
4! This is particularly the case in Chapter 3, infra.
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tion between two states.*> This Study deals with the last category, inter-
state arbitration. The topic of the Study thus squarely falls within the dis-
cipline of public international law. The natural starting-point would
therefore be to approach the problems discussed in this Study strictly as
public international law problems. The approach and methodology of the
present author, however, are different.

As appears from the categorization above, the different forms of arbi-
tration are defined on the basis of who the parties to the arbitration in
question are. In the perception of the present author, however, the inter-
national arbitral process is one, the adjectives public, private and mixed
merely describing different aspects of this process. Without expressing a
view on the extent of cross-fertilization between private and public inter-
national arbitration at this stage of the Study, I submit that one essential
common denominator between all categories of arbitration — public, pri-
vate or mixed — is the consensual nature of arbitration. This is the thread
which holds together the different aspects of the arbitral process. This
conceptual and methodological approach permeates this Study and is the
driving force behind the search for the law applicable in interstate arbi-
tration, in general, and to the question of extinctive prescription in partic-
ular.

For a long time, arbitration between states was a matter for Kings and
Queens, Popes and Emperors.** Not so any more.** Even though there is
still a certain amount of pomp and glory surrounding arbitrations bet-
ween states, and even though participation in such arbitrations is someti-
mes seen as a rare, but highly desirable, apex of a professional career,
much of the mysticism surrounding interstate arbitration has disappea-
red. This is probably explained by the internationalization and constantly
growing globalization of modern life in all its aspects, which in turn has
resulted in an increased involvement of states in economic, financial and

“2 There is, however, a fourth category, at least theoretically, viz., arbitrations involving
international organizations. Arbitrations of this kind do exist, but do not seem to be as fre-
quent as arbitrations falling in the other categories. However, due to the growing impor-
tance of international organisations, this will probably change in the future.

# See Chapter 2, where the history and development of interstate arbitration is discussed.

*“ The exception confirming the rule would be the Beagle Channel Arbitration; the award
is published in International Legal Materials (1978) 634. It should be noted, however, that
papal mediation took place after the award had been rendered; while the award was ren-
dered in compliance with the arbitration agreement of the parties, the award failed to
resolve the dispute in practice — it was at that stage that papal mediation was resorted to.
Under a treaty from 1902 the arbitrator was the Queen of England as successor to her great
grandfather King Edward II, but the sovereign had the right to appoint lawyers and other
experts; in fact all arbitrators were members of the International Court of Justice at the
time of appointment.
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trading activities, both as participant and regulator, including, inter alia,
the settlement of disputes resulting from such activities. It is probably no
exaggeration to say that international arbitrations involving states’ inte-
rests take place every day of the year in the leading arbitration centers of
the world. The present author has had the privilege of participating in
international arbitrations of both a public and private character and has
come to view the international arbitral process as one. With this outlook
in mind — without preconceived notions with respect to the issues to be
studied as being primarily of a public or private character — an attempt
will be made to discuss the question of applicable law in interstate arbi-
tration.

The present Study is to a large extent based on a review and analysis of
arbitral practice. The reference to “arbitral practice” includes not only
published arbitral awards, but also doctrinal writings — monographs, text-
books, articles and case notes — discussing such awards. In the view of
the present author, it is only natural that a study devoted to applicable law
in interstate arbitration be based on arbitral awards; in fact, it would have
been unthinkable to prepare such a study without focusing on arbitral
practice. The reliance on arbitral practice in a scholarly study does, how-
ever, raise two significant issues, viz., (1) the availability of arbitral
awards and (ii) the status of arbitral awards as a source of law — in a
broad sense of this word — and as a reliable source for scholarly research.

As to the availability of arbitral awards, 1 should note at the outset that
one of the reasons why parties typically choose arbitration as a dispute
settlement method is its private and confidential character. Unless the par-
ties agree otherwise, the proceedings before the arbitrators are private and
the resulting award is usually treated as confidential. As a result of this,
few awards are in practice published or otherwise made public without
the consent of the parties. This has always been the traditional ball-and-
chain of scholarly research concerning commercial arbitration.* During
the two last decades the situation seems to have started to change and
several arbitration institutions — such as the International Chamber of
Commerce in Paris and the Stockholm Chamber of Commerce — have
started to allow publication of awards rendered under their auspices.
With respect to interstate arbitration the situation has always been differ-
ent. A significant number of awards resulting from interstate arbitration
has been, and continues to be, published in Reports of International Arbi-
tral Awards, published by the United Nations, in International Law

4 For a discussion of this problem, see e.g. Lew, The case for the publication of arbitra-
tion awards, in Schultsz & van den Berg (eds.), The Art of Arbitration. Liber Amicorum
Pieter Sanders (1982) 223-232.
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Reports and in International Legal Materials. In addition there are sev-
eral publications, based on individual initiatives, which publish awards —
in abridged, or unabridged form — or summaries of awards. Examples of
such publications include Moore, History and Digest of The International
Arbitrations To Which The United States Has Been a Party (1898), La
Fontaine, Pasicrisie International 1794-1900. Histoire Documentaire
Des Arbitrages Internationaux (1902) and de La Pradelle & Politis,
Recueil des Arbitrages Internationaux (1905). Modern publications of a
similar nature include Stuyt, Survey of International Arbitrations 1794—
1970 (1972), Stuyt, Survey of International Arbitrations 1794-1989 (3rd
updated ed. 1990) and Coussirat-Coustére & Eisemann, Répertoire de la
Jurisprudence Arbitrale Internationale 1794—1988 (1989-1991).

Taken together, the aforementioned publications ensure — it is submitted
— that the scholar has a sufficient number of arbitral awards resulting
from interstate disputes to review and analyze. This leads to the second
issue raised above, viz., the status of arbitral practice as a source of law
and as a reliable source for scholarly research. Even though Article 38 of
the Statute of the International Court of Justice does not set forth an
exhaustive list of sources of international law, it has become the tradi-
tional starting point for discussions on the sources of international law.*®
Article 38 (d) of the Statute authorizes the Court to “apply” “judicial
decisions ... as subsidiary means for the determination of rules of law”.
Judging from this language, it would seem that the Court is expected to
use judicial decisions to find the applicable rules of law, rather than treat-
ing them as a source of law.*’ Article 38 (d) refers to Article 59 of the
Statute which states that “/t/he decisions of the Court has no binding
force except between the parties and in respect of that particular case”.
While Article 59 makes it clear that previous case law is not binding on
the Court, it is equally clear from the judgments of the Court that it takes
account of earlier decisions and pronouncements which are considered to
have a bearing on the case before it. As far as arbitral awards are con-
cerned, the Court, and its predecessor, the Permanent Court of Interna-
tional Justice, are restrictive in referring to individual awards, but seem
to prefer to refer to arbitral practice in general.* While the foregoing
observations might be seen as indicating that the role of arbitral practice
in the development of international law in general is debatable, it is sub-
mitted — without attempting to participate in this debate, nor that concer-
ning sources of international law — that in studying interstate arbitration,

* See discussion at p. 214 et seq., infra.
47 Ibid.
“ Ibid,
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it is obviously central to review and analyze arbitral practice. Having said
this, however, it is necessary to address the question whether all arbitral
awards should be given the same weight in evaluating arbitral practice. It
is submitted that the short answer is no. There are several aspects which
must be taken into account in this connection.

First, in the view of the present author, it is not possible to lay down
rules, or criteria, of a general nature which would determine the impor-
tance of a particular arbitral award. It would seem possible, however, to list
several factors which may have an impact on the importance of an award,
but always subject to the facts and circumstances of the individual case.*

One such factor is the experience and prominence of the arbitrators.
An award rendered by arbitrators who have particular knowledge and
experience from the issues resolved in the award would typically have
greater weight than an award rendered by arbitrators who have no such
knowledge and experience. In most arbitrations the parties have the right to
choose one or several arbitrators, thereby allowing the parties to ensure
that the required amount of expertise is represented on the tribunal.

Another factor which ought to be taken into account is the existence of
dissenting opinions. It would seem that a unanimous award should typi-
cally be given greater weight than an award with one or several dissent-
ing opinions.

An additional obvious factor to consider is the date of the award. Gen-
erally speaking, older cases should be treated with more caution than
recent cases. In particular, it is important to determine whether older
awards have been “overruled” and replaced by subsequent awards and/or
whether the facts and circumstances — both in general and with respect to
the case in question — have been overtaken by subsequent events and
developments. When older cases are reviewed and analyzed it is thus
important to understand the background against which it was rendered.
On the other hand, the mere fact that a case is old does not per se detract
from its value as a “precedent”, or bearer of an important principle of
law. The important thing is rather to analyze the award in question on the
basis of the individual facts and circumstances of the case. A good
number of the cases referred to and discussed in Chapter 4 below — deal-
ing with extinctive prescription in public international law — are old,
sometimes more than 100 years old. This fact notwithstanding, the cases
in question do continue to be bearers of important legal principles. The

4 For a discussion of such factors, see e.g. Gray & Kingsbury, Developments in dispute
settlement: Interstate Arbitration since 1945, British Yearbook of International Law
(1992) 120-128.
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continued importance of these cases is illustrated by references to them
in many modern textbooks.

A further factor of importance is the extent to which the award has
been accepted both by the parties and by scholars and commentators in
writings on the award. An arbitral award which stands out as a peculiar-
ity either because the parties have refused to accept it, or because it has
been heavily criticized by commentators, or both, is typically less impor-
tant than an award which has been complied with by the parties and
which has been universally approved by commentators. The extent to
which an award has been followed, or quoted with approval by other
arbitral tribunals is also an important factor in assessing the weight to be
given to the award in question.*

There are thus a number of factors which should be taken into account
when evaluating arbitral practice. It is submitted, that with due account
taken of these factors, arbitral practice constitutes an indispensable
source of information for the study of international law in general, and
interstate arbitration in particular.

1.6  Outline of the Study

The Study is divided into three major parts, each corresponding to a
chapter viz., Chapters 3, 4 and 5. Before the major parts are addressed,
the history and development of interstate arbitration is discussed in
Chapter 2. In this chapter — with a view to introducing the reader to inter-
state arbitration and its distinctive features, and to providing a back-
ground to the following chapters — the history of modern interstate arbi-
tration is traced and described. In the opinion of most scholars, the mod-
ern era of interstate arbitration started with the Jay Treaty Arbitrations of
1794. The discussion of the history and development of interstate arbitra-
tion thus starts with the Jay Treaty. In Chapter 2 I then discuss in a chron-
ological order important arbitrations and commentaries on them. The
purpose of Chapter 2 is not to provide an exhaustive account of the history
of interstate arbitration, but rather to present highlights of it, focusing on
questions of applicable law. In a final section of this chapter interstate
arbitrations after the Second World War are discussed. One aspect which
is mentioned there is the fact that the number of arbitrations has

%0 The extent to which an award has been referred to with approval by the International
Court of Justice is also a relevant factor. As mentioned above, however, the Court seldom
seems to refer to individual arbitral awards, but rather to arbitral practice in general, see
also discussion in Gray & Kingsbury, note 49 supra, at 124-125.
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decreased compared to earlier time periods, but that arbitration continues
to play an important role in the settlement of international disputes.

The first main part of the Study is Chapter 3 which deals with applica-
ble law in interstate arbitration. The focus is on party autonomy and pos-
sible restrictions on it. In this chapter choice of law in international com-
mercial arbitration is discussed in detail. This is done with a view to giv-
ing a background to the following discussion with respect to interstate
arbitration and to describe the level of detail at which the issue is being
analyzed concerning commercial arbitration. The section on commercial
arbitration is followed by an account of interstate arbitration, and in par-
ticular of restrictions — existing and potential — on party autonomy in
interstate arbitration. These two sections demonstrate that while party
autonomy is the common denominator for interstate and commercial
arbitration, there are also important differences which become particu-
larly clear when focusing on the restrictions on party autonomy in the
two respective forms of arbitration.

In a concluding section of this chapter, I discuss the situation when the
parties have made no choice of law. In public as well as private inter-
national arbitration this is the most difficult situation for an arbitral tribu-
nal, i.e. to determine the applicable law when the parties, for different
reasons, have decided, or failed, to exercise their autonomy. This section
discusses interstate arbitration only. While a corresponding analysis of
commercial arbitration would undoubtedly have been interesting, it is
submitted that for purposes of the present Study, the contribution it
would have made, would not have been commensurable with the time
and effort required to do it. This section follows the traditional approach
referred to above, i.e. when the parties have made no choice of law, tribu-
nals usually apply public international law.>! The discussion, which is
thus limited to public international law, also serves as an introduction to
the next main part of this Study, Chapter 4.

Chapter 4 is central to this Study in that it discusses and analyzes the
concept of extinctive prescription in public international law. After some
preliminary remarks on extinctive prescription under municipal law, I
address the question whether extinctive prescription exists under public
international law. After having answered that question in the affirmative,
I continue to discuss several aspects of extinctive prescription focusing
on criteria for its application and how to distinguish it from other con-
cepts of international law, such as waiver, abandonment, acquiescence
and estoppel. As I explain in Chapter 4, there is (still) relative uncertainty
as to the details of applying the principle of extinctive prescription.

5! Whether this approach is reasonable or not is discussed in Chapter 5.
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Chapter 4 also addresses the interplay between municipal statutes of lim-
itation and extinctive prescription under public international law, the
relation between ius cogens and extinctive prescription and the question
whether extinctive prescription is procedural or substantive in nature. As
mentioned above, one question to be addressed in this Study is whether
the traditional approach of applying public international law when the
disputing states have made no choice of law is to be recommended with
respect to extinctive prescription. The response to that question will — at
least partially — depend on what public international law in fact has to say
about extinctive prescription. Chapter 4 thus serves as a springboard for
further discussion and analysis in the Study.

The final chapter — Chapter 5 — discusses the need for refining the
principle of extinctive prescription and possible ways of doing so. In the
view of the present author, there is a need for such refinement, at least
with respect to certain categories of interstate disputes. In Chapter 5 I
explain that, this need stems primarily from two factors, viz., (i) the rela-
tively vague and uncertain nature of the principle of extinctive prescrip-
tion in public international law, and (ii) the increasingly complex nature
of the different categories of interstate disputes. In the final section of
Chapter 5 I suggest an approach as to how to refine the principle of
extinctive prescription.
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CHAPTER 2 — History and Development
of Interstate Arbitration

2.1 Introduction

The modern era of international arbitration, in the opinion of the vast
majority of scholars and commentators, dates from the signing of the Jay
Treaty on 19 November 1794 between Great Britain and the United
States.! Needless to say, arbitration had been used as a dispute settlement
mechanism by states prior to this date. In fact, it has been suggested that
an arbitration clause was included in a peace treaty concluded in 3100
BC between the two Mesopotamian states Lagash and Umma.? Prior to
the Jay Treaty, however, arbitrations were generally considered to be
“irregular and spasmodic”.’

Throughout history — also prior to the Jay Treaty of 1794 — arbitration
has been used to settle disputes between states, albeit that it is doubtful
with respect to many such arbitrations if they can really be characterized
as arbitrations in the “modern” sense, i.e. as an impartial dispute settle-
ment mechanism.* Indeed, it is doubtful if international law, as we know
it today, existed. It should also be noted that during the fourteenth to sev-
enteenth centuries arbitration more or less fell into desuetude and did not
revive until towards the end of the eighteenth century.’

! See e.g. Ralston, International Arbitration From Athens to Locarno (1929) vii, where it
is said: “We are often told, and with truth, that the modern era of international arbitration
began with the year 1794, when the Jay Treaty between the United States and Great Brit-
ain was signed”.

2 Nussbaum, A Concise History of the Law of Nations (1954) 1-2.

3 Ralston, op. cit., at 191.

4 For comprehensive surveys of international arbitrations prior to the Jay Treaty, see Ral-
ston, op. cit., at 153-190; see Phillipson, The International Law and Custom of Ancient
Greece and Rome (1911) Vol. IT 129; Verzijl, International Law in Historical Perspective
(1968) Vol. I 423-424; Raeder, L’arbitrage international chez les Hellenes (1912) 26-38;
Revon, L’arbitrage international (1892) 118-125 and Novakovitch, Les compromis et les
arbitrages internationaux du XIIe and X Ve si¢cle (1905).

5 Ralston, op. cit. at 115-116.
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In this Study, however, I shall confine myself to discussing the history
and development of interstate arbitration in its more modern form, start-
ing with the Jay Treaty. I shall do this in a chronological order, without
necessarily trying to arrange the various stages of development in any
particular categories, but interspersing the chronological account with
comments focusing on the law and/or the rules applied by the tribunals to
resolve the disputes in question.’

I shall use the following chronological order:

— The Jay Treaty Arbitrations (1794)

— Post Jay Treaty Arbitrations (1795-1870)

— The Alabama Claims Arbitration (1871-1872)

— The last decades of the 19th Century

— The Hague Peace Conferences (1899-1920)

— The Treaty of Versailles and the League of Nations (1920-1940)
— Post Second World War Arbitrations and Developments

It must be emphasized that the time periods indicated above are intended
to serve merely as milestones for the chronological account and do not
signify any attempt to characterize the arbitrations from the respective
time period in any particular way. The purpose of the following account
is not to analyze the history and development of interstate arbitration in
depth,’ nor to use interstate arbitration as a yardstick to measure the effi-
ciency of the rule of law in international relations,? but rather to provide a
general background to the discussion which will follow. Special focus
will be put on the law and/or rules which have been applied by interna-
tional arbitral tribunals. This background is necessary properly to under-
stand and assess the character of interstate arbitration, as well as the
nature and importance of the issues analyzed in this Study.

%In describing the evolution of arbitration in international law, Pinto has introduced an
interesting terminology, viz., the precurial phase and the curial phase, the latter referring
to the situation where arbitration existed alongside an international court, serving as an
alternative method of settling international disputes, and the former situation when arbitra-
tion did not have to “compete” with any international court, see Pinto, The Prospects for
International Arbitration: Inter-State Disputes, in Soons (ed.), International Arbitration:
Past and Present (1990) 71 et seq.

7 For a fuller discussion of the history of interstate arbitration, see Raymond, Conflict Reso-
lution and the Structure of the State System. An Analysis of Arbitrative Settlements (1980)
12-25; see further the publications mentioned in the footnotes below, and references made
therein.

8 The role of arbitration in the settlement of international disputes is discussed, inter alia,
in Mosler & Bernhardt (eds.), Judicial Settlement of International Disputes. International
Court of Justice, Other Courts and Tribunals, Arbitration and Conciliation (1974).
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2.2 The Jay Treaty Arbitrations (1794)

As I have mentioned previously, the commencement of modern arbitra-
tion is generally considered to start with the so-called Jay Treaty Arbitra-
tions.” The Jay Treaty was concluded in 1794 between the United King-
dom and the United States and is called the Jay Treaty after John Jay, the
then American Secretary of State. Of the various questions which had
been outstanding between the United Kingdom and the United States
since the latter proclaimed independence in 1776, the Jay Treaty settled
all issues but three. These three issues were referred to arbitration. The
form chosen was that of mixed commissions consisting of one or two
commissioners appointed by each party, who worked together to choose
a third or fifth commissioner by agreement, or by drawing lots.

The first outstanding issue was that concerning the river St. Croix and
the boundary with Canada, or more precisely, between the United States
and the remaining British possessions. This territorial dispute was
referred to a commission consisting of three members which rendered a
unanimous award. Article V of the Jay Treaty reads:

“Whereas doubts have arisen what river was truly intended under the name
of the river St. Croix, mentioned in the said Treaty of Peace, and forming a
part of the boundary therein described, that question shall be referred to the
final decision of commissioners ... The said commissioners shall, by a dec-
laration, under their hands and seals decide what river is the River St. Croix,
intended by the Treaty. The said declaration shall contain a description of
the said river, and shall particularize the latitude and longitude of its mouth

and of its source '

The commissioners, who ruled in favor of the United States, did not have
to become too involved in the application of international law. The only
instructions laid down for the arbitrators was language in Article V to the
effect that they “... be sworn, impartially to examine and decide the said

® See p. 34, supra. — 1 shall discuss below why the Jay Treaty Arbitrations are considered
to be the start of modern international arbitration. Even though most commentators agree
that these arbitrations launched a new era in the history of international arbitration, see e.g.
Ralston, op. cit., at 191, this view is not undisputed. For a critical analysis of this proposi-
tion, see Roelofsen, The Jay Treaty and all that; some remarks on the role of arbitration in
European modern history and its “revival” in 1794, in Soons (ed.), note 6, supra at 201 et
seq. His conclusion is this: “I therefore suggest that the history of eighteenth/nineteenth
century arbitration until about 1850 is much more a continuum without any dramatic ‘ren-
aissance’ than is commonly believed. If I wish to point to a conspicuous revolution it is
probably to the Peace of Paris (1856) and above all to the Alabama arbitration that I have
to turn”; id. at 210.

10 As quoted in Stuyt, Survey of International Arbitrations 1794-1970 (1972) 1.
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questions.”!! In practice the commissioners had to determine the identity of
the River St. Croix on the basis of the evidence presented to them, includ-
ing interpretation of the Peace Treaty of 1783 between the parties.'?

The second outstanding issue concerned the alleged obstruction to the
collection of certain debts owed to British creditors by debtors who had
become citizens of the United States.

Article VI of the Jay Treaty reads:

“Whereas it is alleged by divers British merchants and others His Majesty’s
subjects that debts, to a considerable amount, which were bona fide con-
tracted before the Peace, still remain owing to them by citizens of the United
Sates, and that by the operation of various lawful impediments since the
peace, not only the full recovery of the said debts has been delayed, but also
the value and security thereof have been, in several instances, impaired and
lessened, so that, by the ordinary course of judicial proceedings, the British
creditors cannot now obtain, and actually have and receive full and adequate
compensation for the losses and damages which they have thereby sustained
... For the purpose of ascertaining the amount of any such losses or dam-
ages, five commissioners shall be appointed ...”"?

This commission was quickly paralyzed by the withdrawal of the two
American commissioners and broke up in 1799 without having rendered
any decision. The dispute was eventually settled by the parties in a treaty
in 1802, according to which the United States paid a sum of USD
2,664,000.* As indicated above, the debts in question were debts to Brit-
ish individuals incurred by citizens of the United States. As a matter of
principle these debts were governed by municipal law, rather than inter-
national law. The commissioners were nevertheless required to take an
oath which stipulated, inter alia, that they “decide all such complaints ...”
“according to justice and equity”.'> Even if this should be seen as an
implicit reference to international law, it only came into play to set limits
on and override otherwise applicable municipal law.'

The third issue concerned claims arising from the seizure of ships and
cargoes during the war between Great Britain and France. This commission

11
Id.
"2 Cf. Schwarzenberger, Present-Day Relevance of the Jay Treaty Arbitrations, Notre
Dame Lawyer (1978) 724.
13 As quoted in Stuyt, op. cit., at 2.

' Moore, History and Digest of The International Arbitrations to Which The United
States Has Been a Party, Vol. 1 (1898) 298.

15 Stuyt, op. cit., at 2.
16 Schwarzenberger, note 12, supra, at 2.
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was ultimately able, after having had to suspend its sittings between 1799
and 1802, to make a large number of awards.
These claims were covered by Article VII of the Jay Treaty which reads:

“Whereas complaints have been made by divers merchants and others, citi-
zens of the United States, that during the course of the war in which His
Majesty is now engaged, they have sustained considerable losses and dam-
age, by reason of irregular or illegal captures or condemnations of their ves-
sels and other property, under color of authority or commissions from His
Majesty, and that from various circumstances belonging to the said cases,
adequate compensation for the losses and damages so sustained cannot now
be actually obtained, had, and received by the ordinary course of judicial
proceedings ... That for the purpose of ascertaining the amount of any such
losses and damages, five commissioners shall be appointed ....”.""

These claims were to be decided in accordance with “justice, equity and
the law of nations”.!® It was the work of this commission which produced
the most significant contributions to international law on such substan-
tive issues as necessity and maritime neutrality.'®

One question which disrupted the work of this commission was
whether or not it had the power to determine its own jurisdiction.

Three of the commissioners, all United States citizens, took the view
that the commission had the right to determine its own jurisdiction, while
the two British commissioners took the opposite view and withdrew from
the commission. They returned, however, after having been instructed by
Lord Grenville, the Foreign Secretary, and Lord Longborough, the Lord
Chancellor, to do so. Lord Grenville instructed the British Commission-
ers to determine “every question that should be brought before them
according to the conviction of their consciences”.?’ The Lord Chancellor
said that “the doubt respecting the authority of the commissioners to set-
tle their own jurisdiction was absurd”, and that “they must necessarily
decide upon cases being within, or without, their competency”.?'

In the commentaries to the Jay Treaty Arbitrations, it has been said that
the right of the commissioners to determine their own jurisdiction was first
laid down in these arbitrations, and this feature of the Jay Treaty Arbitra-
tions has been described as one element which made these arbitrations

17 As quoted in Stuyt, op. cit., at 3.

814,

19 Schwarzenberger, note 12, supra at 725. See also Schwarzenberger, International Law
As Applied By International Courts and Tribunals (Vol. 1 1957) 641 et seq. and Vol. II
(1968) at 31, 564, 577-578, 596, 620 and 646-647.

%0 Moore, op. cit., at 328.

2 Id., at 327.
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the first “modern” international arbitrations.?> Two additional such fea-
tures are the right of international tribunals to take decisions by majority
vote and to settle disputes on the basis of international law.?

With respect to voting, however, it should be noted that the commis-
sion under Article V reached a unanimous decision. As far as the com-
missions under Articles VI and VII are concerned, the majority voting
applied did in fact rest on express treaty provisions. Consequently, it
would seem difficult to draw the conclusion that the Jay Treaty Arbitra-
tions did establish a rule, or even a presumption, in favor of majority vot-
ing in international arbitration.

Generally speaking, all three commissions constituted under the Jay
Treaty had to apply international law in the sense that they all had to
interpret the provisions of the treaty on the basis of which they were
functioning. As indicated above, however, it was only the commission
under Article VII which became involved in the application of international
law, and in particular maritime law. In the case of the other two commis-
sions the role played by international law was in fact only nominal.

It should also be noted that for all three commissions equity played an
important role. The commission under Article VI was explicitly author-
ized to apply “considerations of justice and equity”** and so was the
commission under Article VIL.?> Also with respect to the commission
under Article V it would seem fair to assume that equity was a decisive
component in the decision making process, since the commission had to
determine a disputed frontier in a presumed spirit of accommodation and
common sense.

Thus, it would seem questionable whether the three aspects of the Jay
Treaty Arbitrations discussed above,?® upon closer scrutiny, in fact can be
said to have ushered in a new era of arbitration under international law.
This notwithstanding, this is the role that most commentators attribute to
the Jay Treaty Arbitrations.”’

2 Schwarzenberger, note 12 supra, at 728. This principle has since become an inseparable
part of modern international arbitration, commercial as well as interstate. It is usually
referred to as the principle of compétence de la compétence, or Kompetenz—Kompetenz.
Cf. e.g. Shihata, The Power of the International Court to Determine Its Own Jurisdiction
(1965), and Schwebel, The Severability of the Arbitration Agreement, in International
Arbitration: Three Salient Problems (1987) 1.

z Schwarzenberger, note 12 supra, at 728.

% See note 13, supra.

% See note 17, supra.

2 See p- 36 et seq., supra.

Tt is interesting to note that to several legal commentators at the time, the Jay Treaty
Arbitrations did not seem to mark a change; for example, in Wheaton’s Elements of Inter-
national Law (ed. Dana 1800) and Woolsey’s Introduction to the Study of International
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2.3 Post Jay Treaty Arbitrations (1795-1870)

Following the Jay Treaty, the United States and Great Britain agreed in
the Treaty of Ghent of 1814, which terminated the war of 1812-1814, to
arbitrate four territorial disputes. The form chosen was that of mixed
commissions composed of one commissioner from each side. However,
if the commissioners disagreed, a reference was to be made to a disinter-
ested head of state. The commissioners charged with the question of sov-
ereignty of certain islands in the Bay of Fundy were able to reach agree-
ment in 1817 and thus rendered an award without having consulted any
head of state.® With respect to the second territorial dispute, however,
the North Eastern Boundary Case, the commissioners were compelled to
refer the case to the King of the Netherlands. His award, which was not
more than a recommendation, was not accepted and this matter was ulti-
mately settled by negotiation in the Webster—Ashburton Treaty of 1842.%°

The third territorial dispute concerned the division of the Saint Law-
rence River and the Lakes of Ontario, Eire and Huron. In this case the
commission reached the practical solution based on the principle that the
boundary should always be on water and never divide an island.*

Finally, a commission was established to settle the dispute concerning
the division of waters from Lake Huron to the Lake of the Woods. This
commission, however, failed to reach any agreement and thus, did not
render any award, but the question was again settled in the Webster—
Ashburton Treaty.?!

The commissions sitting in the three first arbitrations where instructed
by Article 4 of the Treaty of Ghent to “decide upon the said claims
according to such evidence as shall be laid before them on the part of His
Britannic Majesty and of the United States respectively”.”> No such
instruction was given to the forth commission. They were instructed to

Law(1875), the Jay Treaty was not mentioned at all. In Phillimore’s Commentaries upon
International Law (4 Vols. 1879-1889) and Lorimer’s Institutes of the Law of Nations (2
vols. 1883—1884) the Jay Treaty is mentioned, but not the arbitrations based on it. These
circumstances are emphasized by Roelofsen, note 9 supra at 202-204. The turning point
seems to have come in 1898 with the publication by Moore of his work History and Digest
of the International Arbitrations to Which the United States Has Been a Party. La Pradelle
and Politis were even more enthusiastic in their Recueil des Arbitrages Internationale,
(1905), cf. Schwarzenberg, note 12 supra at 716-717. The Jay Treaty Arbitrations are also
the starting point for Stuyt, op. cir., in his survey of international arbitrations.

28 See Moore, op. cit., Vol. 1 at 45 et seq.

2 See Moore, op. cit., Vol. 1 at 70 et seq.

30 See Moore, op. cit., Vol. I at 166 et seq.

31 See Moore, op. cit., Vol. T at 171 et seq.

32 Stuyt, op. cit., at 14-16.
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designate the boundary and to “state their decision on the points thus
referred to them, and particularize the latitude and longitude of the most
north western point of the Lake of the Woods, and of such other parts of
the said boundary as they may deem proper”.3* Thus, no explicit refer-
ence was made to the rules of international law, or for that matter to any
other rules. On the other hand, however, all four disputes involved inter-
pretation of the provisions of the Peace Treaty of 1783 between Great
Britain and the United States. This way the rules of treaty interpretation
in international law became relevant.

Generally speaking, it would seem that the mixed commissions
worked at best when the commissioners could give agreed decisions on
questions submitted to them without having recourse to an umpire or
arbitrator. This in turn meant that the mixed commissions, when success-
ful, functioned more like negotiators than judges.**

Later a dispute arose concerning the interpretation of Article 1 of the
Treaty of Ghent. This article provided for the evacuation of occupied ter-
ritory and stipulated that slaves and other private property were not to be
removed. A dispute arose whether or not the article applied to slaves who
at the date of ratification were in any territory to be restored to the United
States. This dispute was submitted to arbitration of Tsar Alexander I of
Russia and thus not to a commission. However, certain ancillary issues
were referred to mixed commissions consisting of one commissioner and
one arbitrator appointed by each side to decide various issues.”® No
instructions were given as to the rules to be applied to resolve the dis-
pute; the outcome, however, turned on the interpretation of the treaty.*®

Subsequent to the Webster—Ashburton Treaty of 1842 relations
between the United States and United Kingdom improved. In 1853,
under a treaty signed in the same year, the two governments agreed that
all private claims which had arisen since the Treaty of Ghent of 1814
were to be referred to arbitration.’” Again the form chosen was that of the
mixed commission. Each government appointed one commissioner and
at the commencement of each case the commissioners were to agree upon
an umpire. Failing their agreement, each was to make one nomination
and the umpire was to be selected by lot. Altogether the commission
heard 75 claims against the United States and 10 claims against the

B1d., at 16.

34 Simpson & Fox, International Arbitration (1959) 3.

s Simpson & Fox, op. cit., at 3-4; Moore, op. cit., at 350 et seq.
% Stuyt, op. cit., at 27.

¥ 1d, at 4-5.
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United Kingdom.* Generally speaking, this commission seems to have
been working very smoothly.*® Private claimants were allowed to be rep-
resented by counsel before the commission. Article 1 of the Treaty of
1853 stipulated, inter alia, the following with respect to the rules to be
applied by the commission:

“The Commissioners (and the umpire) ... shall ... impartially and carefully
examine and decide, to the best of their judgment, and according to justice
and equity, without fear, favor, or affection to their own country, upon all
such claims as shall be laid before them ...”.*0

Between 1856 and 1864 the United Kingdom participated in three arbi-
trations before the Senate of Hamburg which was then regarded as a sov-
ereign body.*' The interesting aspect with these three cases is that the
Senate of Hamburg referred submissions to it to a committee which
included lawyers. This procedure ensured detached consideration by sev-
eral persons without inviting the diplomatic, compromising approach-
which was characteristic of the mixed commissions of that time, and thus
facilitated the giving of reasons for the award.*? One frequent feature of
arbitrations at this time seems to have been the settlement by negotiation
of the major controversy between two states which was then followed by
a reference of secondary and subsidiary issues to arbitration. This was
the case, for example, with the dispute concerning the interpretation of
Article 1 of the Treaty of Ghent.*

Even though arbitration was quite frequently used at the middle of the
nineteenth century to settle interstate disputes, in fact there was little gen-
eral agreement on basic requirements for such arbitrations. This is, inter
alia, evidenced by the constitution and procedure of the mixed commis-
sion of Caracas set up in 1869 to adjudicate on the claims of British sub-
jects arising from the riots, insurrections and civil war which had
occurred in connection with the establishment of the United States of
Venezuela in 1863.* The convention in question did name the commis-
sioners, but did not, however, specify on what basis the decisions were to
be taken. On the other hand, following the signature of the convention,

8 Stuyt, op. cit., at 50.
» Simpson & Fox, op. cit., at 4-5.
40 Stuyt, op. cit., at 50.
“ Simpson & Fox, op. cit., at 5.
42
Id.
4 See pp. 40-41, supra.
4“ Simpson & Fox, op. cit., at 6-7. See also Stuyt, op. cit., at 86. The awards rendered by

the commissioners are reported in Lapradelle-Politis, Recueil des Arbitrages Internation-
aux (Vol. 2, 1923) 529-567.
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the commissioners themselves signed a declaration that they would
decide according to the rules of justice and equity. However, as the arbi-
tration proceeded the commissioners gave the widest possible interpreta-
tion to this expression so as to include even “the examination of moral
obligations”.** The umpire of the commission was selected by lot with
the consequence that he could not be the same for all cases, which in turn
meant that decisions conflicted. Furthermore, disputes concerning the
jurisdiction of the commission arose between the commissioners and had
to be referred to the respective governments.*®

On the other hand, another arbitration decided in 1870, between Great
Britain and Portugal, the Bulama Island Arbitration, represents a consid-
erable step forward with respect to certain procedural aspects.*’ The arbi-
trator, who was President Grant of the United States, was given wide dis-
cretion with respect to the procedure to be followed. He was, for exam-
ple, authorized to seek advice of any person, or persons, he deemed fit.
President Grant asked Mr. Bancroft Davis, Assistant Secretary of State,
to examine the documents and prepare a draft award, thereby avoiding
the unsatisfactory, unmotivated award which heads of states had usually
been given in the past. Furthermore, the President was empowered to
hear agents and counsel, although in fact he did not. Finally, President
Grant was empowered to give an award which appeared to him to offer
an actual solution of the dispute, should he be unable to render an award
entirely in favor of one or the other party. The dispute concerned the sov-
ereignty over an island off the West coast of Africa. In fact, however, the
President’s award was entirely in favor of Portugal.

The commonly accepted procedure at this time seems to have been not
to issue instructions to the arbitrators as to the law, or rules, to be applied
to resolve the dispute. To the extent that such instructions were issued,
they mostly referred to “justice and equity”. In the Bulama Island Arbi-
tration no instructions in this respect were issued to the arbitrator. It is
clear, however, from the report prepared by Mr. Bancroft Davis that his
starting point was the law of nations as understood and applied by the
United States.*®

% Simpson & Fox, op. cit., at 6-7.
46

Id.
47 Moore, op. cit., Vol. 2 at 1909 et seq.
“* In his report Mr. Bancroft Davis states, inter alia: “Whatever force might be given to
such a title in case of actual occupancy of the territory ceded at the time of the cession, to
admit the validity of such title when the grantor did not reside upon or permanently pos-
sess and occupy the territory ceded, would be contrary to the whole policy of the United

43



2.4 The Alabama Claims Arbitration

If the Jay Treaty was the starting point for modern international arbitra-
tion, the Alabama Claims Arbitration of 1871-1872 was the second
important milestone. This arbitration gave the arbitral process in general
a new impetus and introduced a number of rules and practices which
were gradually to gain general acceptance.*” The most important effect
of the Alabama Claims Arbitration seems to have been on a more general
level, however, viz., it was realized that arbitration was both a realistic
and efficient alternative to war.

The Alabama Claims Arbitration arose from the alleged failure of the
United Kingdom in her duties as a neutral during the American Civil
War.>® The United Kingdom had declared its neutrality at the outset of
the American Civil War. As a result thereof it was under an obligation
not to supply military equipment to either of the belligerents. However,
in 1862 the Alabama war vessel was commissioned by the Southern Con-
federacy at shipyards in Liverpool. In order to circumvent the prohibition
on British shipyards’ supply of military equipment to any of the belliger-
ents, the vessel was formally ordered by an agent allegedly acting on
behalf of China. The British Government, however, had received indica-
tions to the effect that the Alabama had actually been commissioned by
the Confederates, and notwithstanding this warning, let the vessel be
delivered to them.

During the Civil War, the Alabama chased Northern freight vessels
over many seas capturing more than 60 vessels. It caused considerable
damage to the Northern economy. When the Northern Union first pro-
posed to the British Government that American claims against Great
Britain for damages were to be submitted to arbitration the British Gov-
ernment refused.’! Ultimately, however, the United States and the British
Government signed the 1871 Washington Treaty, in which the British

States, and to all the rules of public law recognized by it. It is to be presumed that the par-
ties made the submission knowing the American doctrine”. Moore, op. cit., Vol. 2 at 1918
(emph. added). Later on he stated: “The law of nations will therefore not acknowledge the
property and sovereignty of a nation over any uninhabitated countries, except those in
which it has really taken possession, and in which it has formed settlements, or of which it
has made actual use”. Id., at 1919 (emph. added).

4 Simpson & Fox, op. cit., at 8.

0 See Moore, op. cit., Vol. I at 495 et seq.; see also Stuyt, op. cit., at 97-98. A compilation
of various documents, official and unofficial, including the award, relating to the Alabama

Claims Arbitration is found in Wetter, The International Arbitral Process: Public and Pri-
vate, Vol. I (1979) 3-173.

5! The initial British reaction was rather abrupt. Earl Russel, the foreign secretary, reply-
ing to a statement made by the American diplomatic representative, said inter alia: “It
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Government expressed its apologies for the escape of the Alabama and
agreed to submit claims for damages to arbitration.’ It was decided that
there should be a five person arbitral tribunal. Thus, no reference was
made to any head of state to settle the dispute, since the experiences from
such arbitrations had been mixed. The tribunal, which was a new type of
tribunal, consisted of one member appointed by each side and members
appointed respectively by the King of Italy, the President of the Swiss
Confederation and the emperor of Brazil. Thereby a collegiate interna-
tional tribunal had been established, which was to set a pattern for many
other international tribunals in the future. The proceedings started in
December 1871 and lasted until September 1872. The award was ren-
dered on 14 September 1872 determining the compensation to be paid by
the British Government to the United States to an amount of USD
15,500,000. The members of the Tribunal voted differently on different
issues, and a number of separate, and dissenting, opinions were filed.
The practice of allowing and preparing separate and/or dissenting opin-
ions was hereby introduced in international arbitration. This was later to
become general practice in international arbitration.>

For the purposes of this Study, it is of particular interest that the Wash-
ington Treaty prescribed the rules on the basis of which the arbitrators
were to decide the dispute. The dispute was thus not decided on the basis
of British law in force at the time, but on the basis of the so-called Wash-
ington rules on the duties of neutrals. These rules, generally speaking,
imposed higher standards on neutrals than those generally accepted at the
time, thereby effectively concluding all issues against the United King-
dom.> The Washington Rules constitute the first notable example of the

appears to Her Majesty’s Government that neither of these questions could be put to a for-
eign government with any regard to the dignity and character of the British Crown and the
British nation. Her Majesty’s Government are the sole guardians of their own honor. They
can not admit that they have acted with bad faith in maintaining the neutrality they pro-
fessed. The law officers of the Crown must be held to be better interpreters of a British
statute than any foreign government can be presumed to be”’; Moore op. cit., at 496.

52 Article 1 of the Washington Treaty reads: “Now, in order to remove and adjust all com-
plaints and claims, which are not admitted by Her Britannic Majesty’s Government, the
High Contracting Parties agree that all the said claims, growing out of acts committed by
the aforesaid vessels, and generically known as the ‘Alabama Claims’, shall be referred to
a Tribunal of Arbitration to be composed of five arbitrators ...”, as quoted by Stuyt, op.
cit., at 97. As appears from the quoted language the Alabama Claims Arbitrations did not
only concern the vessel Alabama, but also a large number of other vessels which had in
different ways been involved in activities relating to the American Civil War.

3 Simpson & Fox, op. cit., at 8.

% The Washington Rules are laid down in Article VI of the Washington Treaty, which
reads: “In deciding the matters submitted to the Arbitrators they shall be governed by the
following three rules, which are agreed upon by the High Contracting Parties as rules to be
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disputing parties instructing the tribunal to base its decision on certain
principles which are to be treated as binding law.>

When the Alabama award was rendered it created a considerable
impression on international public opinion and in many quarters arbitra-
tion came to be seen as the universal remedy against any further war.>
The Treaty of Washington was comprehensive in character and consisted
of forty-three articles. As far as the Alabama claims are concerned, the
treaty addressed a number of procedural aspects which have become
common practice in international arbitration.

It is also noteworthy that the treaty provided for three neutral arbitra-
tors alongside the two appointed by the United States and Great Britain.>’
Even though it was the practice ever since the Jay Treaty Arbitrations for
the parties to each appoint an arbitrator and for the umpire to be
appointed by them or by lot, the manner of appointment in the Alabama
Claims Arbitrations is different, since there are three neutral arbitrators.

taken as applicable to the case, and by such principles of international law not inconsistent
therewith as the Arbitrators shall determine to have been applicable to the case:

Rules

A neutral Government is bound —

First, to use due diligence to prevent the fitting out, arming, or equipping, within it juris-
diction, of any vessel which it has reasonable ground to believe is intended to cruise or to
carry on war against a Power with which it is at peace; and also to use like diligence to
prevent the departure from its jurisdiction of any vessel intended to cruise or carry on war
as above, such vessel having been specially, in whole or in part, within such jurisdiction, to
warlike use.

Secondly, not to permit or suffer either belligerent to make use of its ports or waters as the
base of naval operations against the other, or for the purpose of the renewal or augmenta-
tion of military supplies or arms, or the recruitment of men.

Thirdly, to exercise due diligence in its own ports and waters, and, as to all persons within
its jurisdiction, to prevent any notation of the foregoing obligations and duties.” The
Treaty of Washington is reproduced in Darby, International Tribunals (3rd. ed. 1899) 148
et seq.; see also Moore, op. cit., at 547 et seq. - In Article Vit is also laid down that Great
Britain did not accept that the three rules mentioned above constituted a statement of the
principles of international law at the time when the claims arose, but that it nevertheless
accepted that the rules be applied to resolve the claims.

35 Ralston, op. cit., at 20.

3 See e.g. Wetter, note 50, supra, reproducing passages of Strindberg’s The German Lieu-
tenant, addressing the Alabama Claims Arbitration, and Moore, op. cit., at 664, quoting
the leading American and British newspapers of the time.

57 The neutral arbitrators were: Count Frederic Sclopis, named by the King of Italy,
Jacques Staempfli, named by the President of the Swiss Republic and Baron d’Itajubu,
named by the Emperor of Brazil; among themselves they selected Count Sclopis as the
president. The two party-appointed arbitrators were Charles Francis Adams (United
States) and Sir Alexander Cockburn (Great Britain).
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It would seem clear that the neutral arbitrators regarded the party-
appointed arbitrators more as representatives of their respective countries
than as neutral arbitrators.’® In this context it is interesting to note that the
British arbitrator protested against the award and refused to sign it.>® This
notwithstanding, the award was recognized as valid in its entirety and
was paid by Great Britain.5

The Treaty of Washington also contains provisions on the replacement
of arbitrators (Article I), for the place of arbitration (Geneva) and for
majority voting (Article II), on the procedure for the submission of briefs
(Articles IV and V), an award period (three months) (Article VII) and
provisions on the finality of the resulting award (Article XI).%!

The successful conclusion of the Alabama Claims Arbitration did not,
however, immediately change arbitral practice. The draftsmen of the
Washington Treaty of 1871 themselves, for example, retained the older
forms for the settlement of two other questions. One was a frontier dispute
between the United Kingdom and the United States concerning the middle
of the Channel which separates the continent from Vancouver’s Island,
commonly referred to as the San Juan de Fuca Case.®* This arbitration was
referred to the German Emperor. He was not, however, invited to deter-
mine the actual frontier, but merely to determine which was more in con-
formity with the relevant treaty, the Channel claimed by the United States
or the Channel claimed by the United Kingdom.®> The Emperor’s award,
which was in favor of the United States, gave no reasons. He had, however,
been empowered to remit the question in issue to such persons as he
thought fit and did in fact refer it to two German lawyers and a geographer.

2.5 The last decades of the 19th century (1875-1899)

In the last two decades of the nineteenth century there were approximately

38 See the following statement made by Storey: “In the paper just read, the Geneva tribunal
was mentioned. Mr. Charles Francis Adams told me that when the Geneva tribunal met
there was a dais on which the three neutral arbitrators had seats and a long table in front
with a single seat at each end, the seat at one end being assigned to Sir Alexander Cock-
burn, the English member of the tribunal, that at the other to Mr. Adams, the American
member. As they entered the hall, Sir Alexander Cockburn said: ‘You see Mr. Adams, they
perfectly well understand our relations to this arbitration’. And so he assumed the attitude
of counsel and understood that as his position.” As quoted by Ralston, op. cit., at 57.

% See Moore, op. cit., at 659.

% Id., at 665-666.

5! For the wording of these articles, see Moore, op. cit., at 547-553.

62 See Stuyt, op. cit., at 99.

% The relevant treaty was the so-called Oregon Treaty of 1846, see Simpson & Fox, op.
cit., at 9.
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ninety international arbitrations between different states.®* The mixed
commission was still the form favored for the settlement of private
claims, particularly when arising from the political upheavals in South
America at the time. For example, the United Kingdom participated in
mixed commissions with Chile in 1883 and again in 1893 and with Nica-
ragua in 1895.%° Mixed commissions were also entrusted with resolving
disputes and claims of ancillary and secondary importance. Furthermore,
the mixed commission had long been considered to be a suitable body to
settle border disputes. For example, in 1884 the dispute between the
United Kingdom and the South African Republic concerning the South-
western Boundary of the Republic was referred to a mixed commission.%®

From 1870 and onwards, however, there is a noticeable trend to seek
reference to wholly independent persons — preferably lawyers — as
opposed to the members of the mixed commissions. In 1872 the dispute
between the United Kingdom and Portugal concerning the Delagoa Bay
was submitted to arbitration by the President of France.%” The President
was given the power to decide in equity and to refer the question to such
persons as he thought fit.*® He appointed a commission of five prominent
Frenchmen including one lawyer as the chairman. The report which
upheld the Portuguese position was fully motivated.% Heads of state had
typically regarded the arbitral decision as their personal responsibility
even though the decision was usually taken after obtaining advice from
ministers or experts. In the Delagoa Bay arbitration the French President
did no more than sign the award submitted to him by the commission.
Another example of this procedure is the Costa Rica Packet Case
between the United Kingdom and the Netherlands which was referred in
1895 to a lawyer selected by the Tsar of Russia.”

6 La Fontaine, Pasicrisie internationale. Histoire documentaires des Arbitrages interna-
tionaux (1902) p. viii.

% Simpson & Fox, op. cit., at 10.

66 Stuyt, op. cit., at 134; Moore, op. cit., Vol. V at 5015.

87 Stuyt, op. cit., at 104; Moore, op. cit., at 4984,

% The instructions to the arbitrator were such that should he be “unable to decide wholly
in favour of either of the respective claims, he shall be requested to give such a decision as
will, in his opinion, furnish an equitable solution of the difficulty”, see Stuyt, op. cit., at 104.
% Stuyt, op. cit., at 104.

7 The tsar appointed Professor F. de Martens of St. Petersburg as arbitrator. The dispute
concerned the allegedly illegal arrest in the Netherlands Indies of the whaling ship Costa Rica
Packet of Sydney, New South Wales. The arbitrator was instructed in the following man-
ner: “... P’arbitre, tout en tenant compte des principes du droit des gens, decidera a I’egard
de chaque reclamation formulée a charge du Gouvernement des Pays-Bas, si elle est bien
fondée, et, dans I’affirmative, si les faits sur lesquels chacune de ses réclamations est basée
son prouvés”. As quoted by Stuyt, op. cit., at 194; see also Moore, op. cit., Vol. 5 at 4948.
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Before the nineteenth century ended, three important arbitrations took
place where use was made of the collegiate tribunal launched by the Ala-
bama Claims Arbitration.

In 1891 France and the United Kingdom referred a dispute concerning
the New Foundland Lobster Fisheries to a tribunal consisting of two
members appointed by each party and “three specialists or jurisconsults
designated by common consent” by the two governments.”!

The same method was used in the Behring’s Sea Seal Fishing Arbitra-
tion in 1892 between the United Kingdom and the United States. This tri-
bunal consisted of seven members — two appointed by the United King-
dom, two by the United States and one each by the President of France,
the King of Italy and the King of Norway and Sweden.”? The arbitrators
were required to be “jurists of distinguished reputation in their respective
countries”.”® Furthermore, the arbitration agreement provided for major-
ity voting and instructed the arbitrators to:

“proceed impartially and carefully to examine and decide the questions that
have been or shall be laid before them as herein provided on the part of the
Governments of the United States and Her Britannic Majesty, respec-
tively”.”*
The third arbitration concerned the British Guyana and Venezuela
Boundary Dispute which caused a crisis between Great Britain and Vene-
zuela. In a treaty of 1897 the two states agreed to refer the dispute to an
arbitral tribunal consisting of five members, two of whom were
appointed by Venezuela, one by the United Kingdom and one by the
United States.” The fifth member — Professor de Martens, of St. Petersburg
— was elected by the other four. The tribunal reached a decision in the
main favorable to the United Kingdom, in 1899. The task for the arbitra-
tors was to determine the boundary line between the Colony of British
Guyana and Venezuela. In addition they were asked to ascertain the
extent of the territories belonging to the United Netherlands or to the
Kingdom of Spain, respectively, when Great Britain acquired the Colony
of British Guyana.”® The arbitration agreement contained the following

! In this arbitration, which was eventually resolved by a settlement between the parties,
the arbitrators were given no instructions as to the law to be applied. Stuyt, op. cit., at 171;
Moore, op. cit., Vol. V at 4939; Simpson & Fox, op. cit., at 11.

7 Stuyt, op. cit., at 175; Moore, op. cit., Vol. I at 755.

™ Moore, op. cit., Vol. 1 at 799.

" Stuyt, op. cit., at 175.

7 Stuyt, op. cit., at 213; La Fontaine, op. cit., at 554; Moore, op. cit., Vol. V at 5017.

7 Stuyt, op. cit., at 213.

49



relatively detailed instructions to the arbitrators as far as the rules to be
applied to resolve the dispute are concerned:

“(a) Adverse holding or prescription during a period of fifty years shall
make a good title. The arbitrators may deem exclusive political control of a
district, as well as actual settlement thereof, sufficient to constitute adverse
holding or to make title by prescription.

(b) The arbitrators may recognize and give effect to rights and claims rest-
ing on any other ground whatever valid according to international law, and
on any principles of international law which the arbitrators may deem to be
applicable to the case, and which are not in contravention of the foregoing
rule.

(c) In determining the boundary line, if territory of one party be found by
the tribunal to have been at the date of this treaty in the occupation of the
subjects or citizens of the other party, such effect shall be given to such
occupation as reason, justice, the principles of international law, and the
equities of the case shall, in the opinion of the tribunal, require.””’

After more than 50 sessions of oral hearings the tribunal rendered an
unanimous, but unmotivated, award, on 3 October 1899. The award was
in favor of Great Britain, awarding it almost ninety per cent of the dis-
puted territory. Venezuela continues to claim that the award is null and
void, and that the greater part of the disputed territory in fact belongs to
Venezuela.”® One of the grounds relied upon by Venezuela is the view
that the tribunal did not apply the rules they were instructed to apply by
virtue of the arbitration agreement. In a government report on the matter
this ground for nullity was summed up in the following manner:

“(b) The fact that the arbitrators did not take into account, for their verdict,
the applicable rules of right and particularly the principle of uti possidetis
Jjuris; neither did they make any effort to investigate and ascertain ‘the
extent of the territories belonging either to the United Provinces of the
Netherlands or to the Kingdom of Spain’, at the time of the so-called acqui-
sition.

71 As quoted by Moore, op. cit., Vol. V at 5018.

" British Guyana having attained independence in 1966, the dispute continued between
Venezuela and the Republic of Guyana. Venezuela has on many occasions officially for-
mulated its claim that the award is null and void. It has done so before the United Nations
and it has done so in connection with diplomatic negotiations leading to the signing of var-
ious protocols, cf. Wetter, op. cit., Vol. III at 134 et seq. (The better part of Vol. III contains
documents and materials relating to this arbitration). — An interesting account of this arbi-
tration — partly based on de Martens’ diaries — is found in Pustogarov, Our Martens (Eng-
lish translation by William E. Butler, (2000) 202-216.
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(c) The fact that the arbitrators did not establish how the 50 years terms of
prescription were to be computed, nor did they apply it according to what
had been agreed in the Arbitration Treaty. ...

(e) The fact that (the) so-called Award was a result of diplomatic compro-
mise explains why the arbitrators did not take into account the rules of law
embodied in the Arbitration Treaty ....””

2.6 The Hague Peace Conferences and beyond
(1899-1920)

By the end of the nineteenth century arbitration had become a widely
accepted method for settling disputes. The importance of international
arbitration was also recognized by statesmen and writers. It was, thus,
only natural that arbitration would occupy a considerable place in the
deliberations of the Hague Peace Conference of 1899, called at the sug-
gestion of the Emperor of Russia, Tsar Nikolaus IL.*® An important result
of the work at the Conference was the preparation of a treaty providing
for the formation of the Hague Permanent Court of Arbitration and
signed by twenty-seven states. An equally important result was the con-
clusion of the Convention for the Pacific Settlement of International

" Report on the Boundary Question with British Guyana Submitted to the National Gov-
ernment by the Venezuelan Experts (published by the Venezuelan Foreign Ministry in
1967) 26-27, as quoted in Wetter, op. cit., Vol. Il at 140-141). Addressing the UN Gen-
eral Assembly in 1962, the then Foreign Minister, Marcos Falcon-Briceno, characterized
the situation as follows: “The rules to be followed in the study and disposition of the case
were established in the arbitration agreement, as is customary, but the truth is that when
the time came to voice a decision, the rules, which were the only source of authority for the
judges to pass judgment, were not taken into consideration at all” (as quoted in Wetter, op.
cit.,, Vol. V at 130-131). The obligation of arbitrators to apply the law and/or the rules deter-
mined by the parties will be discussed below at p. 101 et seq., infra, and at p. 152, infra.
8 The formal invitation to the conference at the Hague was issued by the government of
the Netherlands on 7 April 1899, after a diplomatic initiative of the Russian Foreign Min-
ister Count Muravieff. On 29 August 1898, Count Muravieff made a communication to all
the foreign representatives accredited to the Court of St. Petersburg, which in fact consti-
tuted the invitation. The introductory paragraph of the communication read: “Le maintien
de la paix générale et une reduction possible des armements excessifs qui présent sur
toutes les nations se présentent, dans la situation actuelle du monde entier, comme 1’idéal
auquel devraient tendre les efforts de tous les Gouvernements. ...” Quoted from Darby,
International Tribunals (1899) 412. ) Generally on the history of the Hague Conferences,
see Scott, The Hague Peace Conferences of 1899 and 1907 (1921); Foster, Arbitration and
the Hague Court (1904); Zorn, Die beiden Haager Friedenskonferenzen von 1899 und
1907 (1915); Hudson, Permanent Court of International Justice 1920-1942 (1943);
Diilffer, Regeln gegen den Krieg?: Die Haager Friedenskonferenzen von 1899 und 1907 in
der internationalen Politik (1981).
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Disputes of 1899. The Convention established the Permanent Court of
Arbitration which could be characterized as a misnomer in the sense that
it is little more than a list of names from which arbitrators may be
selected when the occasion arises. Every nation signing the Convention
was to appoint four persons competent in questions of international law
who should be listed as members of the Court. Whenever any of the sig-
natory powers might decide to have recourse to the Court, the arbitrators
were to be chosen from the general list, or failing agreement as to the
composition of the tribunal in question, each party was to appoint two
arbitrators and these together were to choose a chairman.

In fact, the only permanent feature of the Permanent Court of Arbitra-
tion is the Bureau established in accordance with Article 22 of the Con-
vention.?’ The services of the Bureau are available for tribunals formed
under the auspices of the Permanent Court of Arbitration. Furthermore,
Chapter III of the Convention lays down rules of procedure which apply
failing an agreement to the contrary between the parties. In 1899 these
rules — which were inspired by the Alabama Claims Arbitration — consti-
tuted a valuable contribution and corrective to the extreme informality of
some of the earlier arbitrations. Generally speaking, it should be empha-
sized that the Convention did not provide for compulsory arbitration
between states, but settlement of a dispute by arbitration was dependent
on an agreement between the parties.

By way of introduction, it should also be noted that nowhere in Title
IV of the Convention — which deals with international arbitration — is the
question of applicable law, or rules, addressed. As previously mentioned
the rules on arbitral procedure laid down in Chapter III apply, unless the
parties have agreed otherwise. However, when a Sovereign or Chief of
State is chosen as arbitrator, the procedure will be determined by him.®
In general, Chapter III contains fairly detailed rules on the arbitral proce-
dure, covering such aspects as appointment and replacement of arbitra-
tors,%? the conduct of the proceedings,® the right of the arbitrators to
determine their own jurisdiction,® finality and revision of the award.¢

81 Scott characterized it in the following way: “In a word, the Permanent Court is not perma-
nent because it is not composed of permanent judges; it is not accessible because it has to be
constituted for each case; it is not a court because it is not composed of judges”; Scott (ed.)
The Proceedings of the Hague Peace Conferences: Conference of 1907 (1921) Vol. 2, 319.

82 Article XXXIII of the 1899 Hague Convention For the Peaceful Settlement of Interna-
tional Differences.

8 Articles XXXII, XXXV.
8 Articles XXXIX-XLVIL
8 Article XLVIIL

86 Articles LIV-LV.
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Even though the rules laid down in the Convention were a useful contri-
bution at the time, they have subsequently been criticized as being too
brief and too general in character.®’

Even though the question of applicable law is not directly addressed in
the Convention, Article 15 of the Convention stipulates that: “Interna-
tional arbitration has for its object the determination of controversies
between States by judges of their own choice, upon the basis of respect
for law” (emph. added). This would seem to indicate that the drafters of
the Convention intended arbitration to be judicial in character, in the
sense that disputes were to be decided according to law.®® This is, how-
ever, not explicitly stated in the Convention. Furthermore, it could be
argued that there is a difference between deciding a case “on the basis of
respect for law” and actually applying provisions in a statute or treaty,
and principles of law; deciding a case “on the basis of respect for law”
would seem to leave considerable leeway for the arbitrators not strictly to
adhere to the provisions of the law.

Much of the criticism of the Permanent Court of Arbitration, and of
the awards rendered under its auspices,®® seems to stem from the fact that
at that time the international community felt a need for, and was expect-
ing, an international court rendering decisions strictly based on interna-
tional law, rather than international arbitration, where the parties may
also instruct the arbitrators to apply other rules and/or principles.”® Noth-
ing was done under this Convention, which entered into force in 1899,
during the first years of its existence. This was generally interpreted as an
evidence of lack of confidence in the impartiality of the Permanent Court
of Arbitration. One example is the instructions issued by Elihu Root,
Secretary of State of the United States, to the American delegates to the
subsequent 1907 Hague Conference. He stated, inter alia that:

“There can be no doubt that the principal objection to arbitration rests not
upon the unwillingness of nations to submit their controversies to impartial
arbitration, but upon an apprehension that the arbitrators to which they sub-
mit may not be impartial. It has been a very general practice for arbitrators
to act, not as judges deciding questions of fact and law upon the record
before them under a sense of judicial responsibility, but as negotiators
effecting settlements of the questions brought before them in accordance

8 Cf. Anand, International Courts and Contemporary Conflicts (1974) 36-37.
8 For further discussion of this issue, see p. 78 et seq., infra.

% See the arbitrations referred to on p. 54 et seq., infra.

0 See e.g. Anand, op. cit., at 4748, with references.
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with the traditions and usages and subject to all the considerations and influ-
ences which affect diplomatic agents ...”!

Other countries seemed to have other concerns. Emperor Wilhelm II of
Germany made the following comment on a report from the Swedish
Embassy:

“Einem Schiedsgericht unterwirft sich Holland oder Dénemark oder Schwe-
den, weil es seine Anspriiche nicht verfechten kann, ein Grofstaat ldsst es
besser bleiben.”%?

Recourse was, however, had to the machinery established by the Conven-
tion in four cases between 1902 and 1905. The first case arose in 1902
when Mexico and United States agreed to refer to arbitration differences
which have become known as the Pious Fund Case. In September 1902 the
first court of arbitration under the Hague Convention met at the Hague,
consisting of Sir Edward Fry of England and Professor de Martens of
St. Petersburg, Russia, named by the United States. Mr. Asser and Mr.
Savornin—Lohman of Holland named by Mexico and Mr. Matzen of Den-
mark, who was chosen as president by the other arbitrators. An award was
ultimately given in favor of the United States ordering Mexico to pay a cer-
tain amount to the United States.”® The first case was quickly followed by
the Venezuelan Preferential Claims Case in 1903,°* then by the Japanese
House Tax Case in 1904°° and by the Muscat Dhows Case in 1905.%

In the Pious Fund Case, a certain claim had been advanced by the
Roman Catholic Church of California against the Republic of Mexico.
The claim was for annual interest from a fund known as “The Pious Fund
of the Californias”. A mixed commission rendered a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>