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INTRODUCTION

This study grew from a discussion among Scandinavian jurists of the
questions of who is a carrier and who may issue a bill of lading. My
starting point was then to examine the Anglo-American standpoint and
the implications of the concept of the common carrier in this respect.

It very soon became evident that the concept of the common carrier has
several facets; it is still frequently used and applied in different connec-
tions, but its precise meaning is rarely made clear. The common carrier
concept is an intermingling of several theories. Its development has extended
over a long period of time, and its substance has consequently been in-
fluenced by a large number of factors. Moreover the concept links together
different relations which in present legal doctrine are categorized within
different subject domains. Thus different relations may be distinguished:
between the carrier and his individual customers; between the carrier and
the public in general; between the carrier and other carriers; and between
the carrier and the public authorities. Relations of a different nature, which
are in legal terminology assigned to public law, private law, contractual
law, competition law, antitrust law etc., depending on the particular legal
system, must be born in mind when discussing the development of the
common carrier doctrine and its connections with the present law.

Three concepts seem to be of particular interest to the understanding of
the common carrier doctrine: the concept of the evolution from status to
contract and the further development of the law of contract (freedom of
contract, sanctity of contract, unreasonable terms etc.); the concepts of
common calling and public utility; and finally the broader view connected
with private property, the idea of franchises for doing business and condi-
tions concomitant therewith, such as freedom of competition, freedom of
engaging in business, restrictions of these rights, cartels, and unfair com-
petition (the protection of competition and consumers). It should be ob-
served that the concept of the common carrier is a connecting link between
the law of bailment, the law of tort, and the law of contract in Anglo-
American law, and furthermore the common carrier doctrine may be
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regarded as an illustration of the three basic principles which sometimes
have been said to govern legal rules: 1) autonomy of will; 2) public order
and interest; and 3) just balance of conflicting private interests.

The origin of the debate on status and contract, usually assigned to Sir
Henry Maine, demonstrated that in every developed society certain obliga-
tions are imposed on the citizens by law, while others could be assumed,
or not, more or less voluntarily by agreement. It is safe to state that no
society has ever founded its regime solely on status, but on the other hand
status has nowhere been completely replaced by contract. The two in-
stitutions have co-existed but to a varying extent at any given time or place.
Duties imposed by law expressed the mandate of the government, and
those subject to them risked suffering if not adhering to its principles.
One consequence was also that certain obligations followed a legal status
maybe not quite in the sense of fully developed public utilities as the term
is used to-day, but at least as an embryo of this institution.

Thus the conflict between freedoms of contract and of engaging in
business, and considerations of public policy and the concepts of common
calling and public utility have had significant effect on the common carrier
doctrine. The increasing importance of the doctrine of freedom of contract
meant that efforts were made to an ever-growing extent to escape from
status obligations imposed by law, as in the case of common carriers, and
it was for the courts an important step in the evolution of law to decide
whether it was at all possible to exempt oneself from a duty imposed by
law, and if so in what manner such exceptions could be made and to
what extent. With respect to this conflict the law itself may take a very
liberal standpoint regarding the freedom of contract as an absolute value
never to be interfered with, and thereby regarding all agreements as lawful
and enforceable; but the courts may intervene declaring certain contracts
to be against public policy and unenforceable, or alternatively the legis-
lative bodies may step in creating mandatory rules which make certain
contracts unlawful and void.

While in English law the doctrine of freedom of contract was from the
start regarded fundamental, the American courts were more inclined to
declare certain agreements as contrary to public policy, and during the
19th century there was also a development towards legislation to the same
effect. The Sherman Act, 1890, was introduced to restrict and control
cartel agreements detrimental to competition, the Interstate Commerce
Act, 1887, to set a standard for railways in their business of carriage, and
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the Harter Act, 1893, to create a balance of risks between the carrier by
sea and his customers, i.a. to protect the bill of lading as a document of
title. And a similar, although perhaps less articulated, development took
place in English law, with respect to both judicial and legislative inter-
ference with certain agreements.

By law certain liabilities were imposed upon the bailee, and at one
point a distinction with respect to the liability for loss of or damage to
goods grew up between the status liability of an ordinary bailee, which
was for negligence only, and that of a common carrier or other practisers
of common callings, which was for all damages except when caused by an
act of God or the king’s enemies. Thus a difference appeared between
private carriers and common carriers which has been assigned to “customs
of the realm”, i.e. common law.

But there were also differences in other duties. While a common carrier
had a duty to carry for anyone who wished to use his services, and to
demand only a reasonable charge in return for a reasonable service etc.,
no such obligations were placed on the private carrier. It should be ob-
served that this liability is a status type liability although it has in many
instances been replaced by legislation.

Thus it is important to determine the prerequisites for being a common
carrier. The most frequent definitions of this concept state that a common
carrier is one, who holds himself out to the public in general to carry for
them in return for compensation. One of the consequences of this capacity
is that the common carrier may not pick and choose among his customers,
but has to serve them all without discrimination.

Possibly such a definition was satisfactory at a time when no notices or
special contracts were used, notices limiting the sphere of the carrier’s
profession to certain routes, to certain classes of goods etc., notices or
special contracts exempting the common carrier from or limiting his lia-
bility. But as soon as this idyllic state of affairs disappeared the definition
seems less precise, and it becomes difficult to distinguish the prerequisites
for being a common carrier from the consequences of being one. Through
the mixture of ideas that join together in the common carrier concept one
may reach the definition that “he is a common carrier who is a common
carrier”, for he who holds himself out to the general public is a common
carrier, and he who is a common carrier must hold himself out to carry for
anybody who chooses to use him. This circular reasoning is imprecise and
unsatisfactory but the mentioned definition still seems to be the ac-
cepted one.

11



To avoid the heavy duties placed on common carriers at common law
there was a growing use among them to try to restrict their profession and
liability by notice and special contract. While in England the courts chose
to accept exemption clauses to a great extent, and legislation in the be-
ginning only to a limited extent interfered with the carriers’ rights and
possibilities of limiting their liability, at least not if made by special con-
tract, the American courts were more apt to declare certain exemption
clauses to be against public policy and unenforceable.

International conventions were gradually introduced, which to a large
extent governed the relation between carriers and customers and distributed
the risks among them. Naturally, such conventions being introduced in
British and U.S. law, the special Anglo-American common carrier doctrine,
at least as far as liability was concerned, declined in importance.

Domestic legislation based on declared transportation policies was also
passed establishing the particular duties of carriers with respect to permits
to engage in business, charges, facilities, etc. The immediate practical
importance of the common carrier doctrine therefore became less significant,
at least in England, where the terminology of common and private carrier
has been avoided in statutes, while the American administrative legislation
largely remained founded on the common carrier concept. So, one may
say that whereas in English law the immediate significance of the common
carrier doctrine is rather a subsidiary foundation for the interpretation of
modern legislation, in American law the concept of the common carrier is
still of direct basic importance.

Nevertheless, the question may then be raised whether the present
concept of the common carrier is equivalent to that, which originally developed
at common law, since this should not necessarily be taken for granted.
A Scandinavian jurist by tradition will try to make a clear distinction
between private law and public law, a distinction that is less obvious to an
English and above all American legal mind. Thus in Scandinavian law
questions concerning the carrier’s liability are usually assigned to private
law, while the carrier’s duties with regard to rates, facilities etc. are rather
classified among public law obligations. This distinction which presently
appears to be regarded as more or less fundamental at least for a Scan-
dinavian lawyer does, however, seem less appropriate under certain
circumstances. Why should an unreasonable term with respect to price be
regarded as fundamentally different from that of an unreasonable term
with respect to liability? The different duties of the common carrier were

12



all prescribed by common law, and every deviation should therefore be
equally treated. It may be suggested that one way of regulating the relation
between the carrier and his customer is to legislate on the liability. And
therefore also a study of the concept of the common carrier may facilitate a
corresponding investigation in another legal system.

When confronting status and contract it should be kept in mind that
standard form contracts are frequent in modern business, including
transportation, whether they are documents containing all terms, or re-
ferring to general conditions of carriage, or possibly to legislation. Such
form contracts have as a practical consequence the limitation of con-
tractual freedom.

The Act to Regulate Commerce (The Interstate Commerce Act, 1887)
was intended by Congress to give an effective and comprehensive means
for redressing wrongs resulting from unjust discrimination and undue pre-
ferences by carriers, when these wrongs affected interstate commerce. In
short, its scope is essentially limited to securing just and reasonable charges
for transportation, prohibiting unjust discriminations, preventing undue or
unreasonable preferences, and abolishing combinations between carriers for
the pooling of freight, and establishing the carriers’ contractual responsi-
bilities to shippers, whose property is in the course of transportation.

Finally, the aim of the study should be made clear. The material is
extensive, as so many varying implications are involved, and naturally, it
is not possible to determine the concept of the common carrier if totally ex-
cluding any discussion on the substance of the concept. Owing to the
disparity of the material it is thus essential that a balance is reached, in
order that the necessary elements of the common carrier doctrine are
illustrated and yet the proportions of the study are not distorted. This
disparity also requires repeated approaches from different angles in order
to render the picture more complete, which also necessitates a certain
reiteration of the factors involved. My intention is not to give an extensive
survey of cases to definitely determine the concept of common carrier, as
I believe there is no such exhaustive and precise definition. Furthermore it
would both be impossible to gather all cases, even all pertinent cases, and
also such an exhaustive study would offer relatively little reward. Neither
is my object to give a detailed description and analysis of the different
duties and liabilities of the common carrier. My object is rather to discuss
the substance of this concept in order to give a general idea of its functions.
This means that the concept will here be used as a common key to make a
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comparison between different means of transportation, to point at varia-
tions and similarities and to show the relationship between rules of public
and private law. Further, a comparison between English and American law
will not only show the development of the common carrier concept into
somewhat varying directions for economic and political reasons, but also
how in the end in practice the similarities in spite of various methods used
are greater than the dissimilarities. In the sense now described this book
can be characterized as a study in legal techniques.

The involved situation which I shall try to discuss from a legal point of
view using the concept of the common carrier as an intersection is illustrated
by Glassborow, p. 1: “The systems of regulation and control of transport
in force in Western Europe, including the United Kingdom, are the end
products of historical events and of the efforts of administration to deal
with the complex problems which have arisen from the development of
road, rail, and in some regions, inland water transport, with the balance of
technical economic advantage shifting in the course of time.” This state-
ment applies with equal force to ocean and air carriage.

The complexity of the common carrier concept has convinced me that
it should be investigated from different angles: How can it be defined?
What are its most important ingredients? Should all vehicles be treated
equally with respect to the common carrier doctrine? What implications
has it had on legislation? Is modern legislation based on it? etc. I am
mainly concerned with the carriage of goods, as the common carrier doc-
trine did not originally apply equally to passenger transportation.

The question may be posed why a subject like this should engage a
Scandinavian lawyer. It would of course have been possible to carry out
the study as a comparison between Scandinavian Jaw on the one hand
and Anglo-American law on the other.

There are however a number of reasons for limiting the scope of the
investigation as I have chosen to do. The theoretical distinction between
public and private law is upheld more rigidly in Scandinavian law than in
American—a distinction which may, however in the future become less
marked owing to the government’s increasing engagement in business,
the development of a consumer’s law, etc. The concept of the common
carrier, unknown in Scandinavian law, is an intersection of these two sub-
ject fields, and although there are obvious contact areas between the Anglo-
American and the Scandinavian law systems, such a comparison would
have necessitated a very extensive investigation. The concept of the common

14



carrier is by no means unambiguous, and further the divergence between
English and American law is so substantial that a comparison between
those systems is sufficient for an illustration of different legal techniques..
The considerable trade between Europe and United States also implies that
anyone engaged in the carriage of goods to and from the United States is
interested in the American regulation of common carriers. And further this.
American regulation of the transportation industry very likely has in-
fluenced the American interpretation of international conventions of private
law nature.

This study is thus mainly a comparison between English and American
law, but a number of references have nevertheless been made to Scandi-
navian law, I have regarded this approach as natural and essential, since
any lawyer tends to reflect any investigation that he is making on to his
own legal surrounding. Consequently, such references, although super-
ficial, have been made when corresponding problems have appeared to be
obvious in Swedish law.

When studying a subject based on both English and American material
the language will create certain problems. I have tried to use English as
the basis but with American terminology when required. The risk is of
course also imminent in a study like this, which is a synthesis of divergent
material, that matters are omitted which should have been treated and vice
versa, but the author must choose what he regards to be of central interest
for the aim of the study. With this in mind I have among other things
omitted all discussion on documentation, of great importance generally,
but which does not throw any direct light on the concept of the common
carrier. Also the insurance aspects of great practical significance when
discussing liability questions has been deleted on the same ground, even
though the common carrier’s liability has often been said to be that of an
insurer. Since the American legislation is still based on the common carrier
concept, more space has been allowed for U.S. cases and statutes, partic-
ularly when taking into consideration the special difficulties created for
combined transports by the conflicting jurisdiction of the different regulatory
commissions.

15



PLAN OF THE STUDY

It is apparent that the concept of the common carrier is an intersection where
political, economical and legal doctrines meet. My aim is to study the
common carrier concept from the jurist’s position, but the legal aspect
must not be isolated from its social environment.

Thus a general background with a historic outline of the development
of the common carrier doctrine and a short presentation of English and
American transportation policy must be regarded as necessary elements in
order that a general direction might be drawn up from there.

The frame of the study must then be to determine what is embraced
by the concept of the common carrier and to analyse the different elements
which together lead up to it. The purpose of the study is to broadly in-
vestigate the common carrier concept; to determine who may carry on
business as a common carrier; to give a background of the particular
common carrier doctrine and the legal environment in which it has devel-
oped, its importance for transportation legislation and its impact on the
transportation policies in England and the United States respectively. It
must be stressed that I have been concerned with the contractual relation
only insofar as this illustrates the concept of the common carrier. My principal
object has been to show a legal evolution with the basis in the concept of
the common carrier, and I have not been involved with an interpretation
of contracts in relation to the mandatory rules. Therefore hardly any modern
material on the interpretation of contracts of carriage is found.

The study is divided into three parts.

Part I gives the general background and embraces three different sections,
the first giving an outline of the development of common callings and
public utilities, the second treating the organization of the transportation
industry, particularly from government control point of view, and the
third containing a brief exposition of the historial background and the
evolution of the common carrier doctrine.

In Part II is mainly dealt with the development of the common carrier
doctrine at common law from about 1700, and certain factors are deter-
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mined which affect the common carrier status. An attempt has been made
to lay down the pertinent elements which make up the concept of the common
carrier through a number of definitions and I have been particularly con-
cerned with the factor of “holding out”, which appears to be essential.
§ 6 discusses the question of who may be regarded as common carriers. The
concept was originally applied to stage coaches and similar vehicles but was
in the course of time attributed to a number of means of transportation.
It is regarded to be applicable to vessels, but the authorities do not agree
on whether it may apply also to air carriers and other modern devices of
transportation. Having thereby made an effort to establish the prerequisites
for being a common carrier I deal in § 7 with the consequences of being one;
the different duties resting with common carriers are analysed. Several
different duties lie upon common carriers; it is hard to isolate those which
stem directly from the common carrier doctrine from those emanating
from other legal theories, and I have therefore chosen to describe very
briefly some of the duties which are regarded as essential in connection
with carriers generally and common carriers particularly. Certain atten-
tion is paid to the contractual limitation of the common carrier’s liability
being of basic interest as an illustration of the swing from status to con-
tract, but here I have been mainly concerned with case material from the
period prior to mandatory legislation.

In Part III 1 have tried to carry the study through the next step in the
evolution, namely the role of the common carrier concept in legislation.
Public authorities did not stay completely passive as to the development of
contractual “anarchy”, but legislation was introduced to circumscribe the
carrier’s freedom to limit his liability. Thereby the pendulum is sometimes
said to be swinging back from contract to status. In § 8 I deal generally
with legislation both of “private” and “public” nature, affecting duties and
liabilities of carriers, and try to illustrate the reasons for legislating, as well
as how the legislation introduced came to differ from the common carrier
doctrine at common law. I have treated different categories of carriers
separately and also kept English and American legislation apart. In § 9
an attempt is made to determine what impact the concept of the common
carrier has had on certain legislation, particularly in connection with the
COGSA as being national legislation based on an international convention
and the Harter Act as being of essential interest for the accomplishment
of the COGSA. In §§ 10 and 11 I am particularly concerned with the con-
cept as determined in different American regulatory agencies. The concept
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of the common carrier remains as a basic term in American administrative
legislation, and it is therefore also essential to establish the important
characteristics of the concept in this connection in order to see whether
the basic approach has possibly changed from the common law determina-
tion, where the concept is employed in connection with a declared trans-
portation policy. Particular regard has also been paid to freight forwarders
being a link in the transportation chain of steadily growing importance.

Chapter 5 is a summing up, and here a few references to Swedish law
have been made. My firm belief is that although Scandinavian conditions
have not been analysed, certain facts seem so apparently similar or dis-
similar that a brief reference should be made, in order that a Scandinavian
reader might also recognize some questions of more “local” character.

In an appendix intermodal carriage is dealt with, particularly from the
American regulatory point of view. The reason for discussing this part
separately is that although it does possibly not have an immediate con-
nection with the common carrier doctrine, proposed American legislation
in this connection is still based on the concept of the common carrier, and
so I regard a brief account of this particular development as a natural and
necessary follow up.
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PART 1
GENERAL BACKGROUND



Chapter 1

BACKGROUND OF THE COMMON CARRIER DOCTRINE
AND ITS IMPLICATIONS IN DIFFERENT CONTEXTS

§ 1. The Concept of the Commaon Carrier in the Perspective
of the Law relating to competition

§ 1.1. The Common Carrier Doctrine as outlined in Niagara v. Cordes

In the case of Niagara v. Cordes' the U.S. Sup. Ct. thoroughly considered
the common carrier doctrine and gave an exhaustive description of it,
saying in part:

“A common carrier is one who undertakes for hire to transport the goods of those
who may choose to employ him from place to place. He is, in general, bound to
take the goods of all who offer, unless his complement for the trip is full, or the
goods be of such a kind as to be liable to extraordinary danger, or such as he is
unaccustomed to convey. In all cases where there is no special agreement to the
contrary, he is entitled to demand the price of carriage before he receives the
goods; and if not paid, he may refuse to receive them; but if he take charge of
them for transportation, the non-payment of the price of carriage in advance
will not discharge, affect or lessen his liability as a carrier in the case, and he may
afterwards recover the price of the service performed. When he receives the goods,
it is his duty to take all possible care of them in their passage, make due transport
and safe and right delivery of them at the time agreed upon; or in the absence
of any stipulation in that behalf, within a reasonable time. Common carriers are
usually described as of two kinds, namely carriers by land and carriers by water.
At common law, a carrier by land is in the nature of an insurer and is bound to
keep and carry the goods entrusted to his care safely, and is liable for all losses,
and in all events, unless he can prove that the loss happened from the act of
God, or the public enemy, or by the act of the owner of the goods.

Common carriers by water, like common carriers by land, in the absence of
any legislative provisions prescribing a different rule, are also, in general, in-
surers, and liable in all events, and for every loss or damage, however occasioned,
unless it happen by the act of God, or the public enemy, or by some other cause
or accident, without any fault or negligence on the part of the carrier, and ex-

1 62 U.S. 7 (1858).
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pressly excepted in the bill of lading. A carrier’s first duty, and one that is implied
by law, when he is engaged in transporting goods by water, is to provide a
seaworthy vessel, tight and staunch, and well furnished with suitable tackle, sails
or motive power, as the case may be, and furniture necessary for the voyage.
She must also be provided with a crew, adequate in number and sufficient and
competent for the voyage, with reference to its length and other particulars,
and with a competent and skilful master, of sound judgment and discretion; and
in general, especially in steamships and vessels of the larger size, with some
person of sufficient ability and experience to supply his place temporarily, at
least in case of his sickness or physical disqualification. Owners must see to it
that the master is qualified for his situation, as they are, in general, in respect
to goods transported for hire, responsible for his acts and negligence. He must
take care to stow and arrange the cargo, so that the different goods may not be
injured by each other, or by the motion of the vessel, or its leakage; unless, by
agreement, this duty is to be performed by persons employed by the shipper.
In the absence of any special agreement, his duty extends to all that relates to
the lading, as well as the transportation and delivery of the goods; and for the
faithful performance of those duties the ship is liable as well as the master
and owners . ..”

This extensive summing up, containing a great number of aspects, points
out the complexity of the common carrier doctrine. The dictum of the court
makes it evident that there is no simple formula to be applied for the
comprehension of the common carrier doctrine but rather underlines its
intricate nature, and the court’s description suggests that the common
carrier doctrine might be approached from several angles with respect to
the underlying different relationships.

§ 1.2. Some General Aspects

The complexity of the common carrier doctrine thus results from a diversity
of events that have confronted and influenced each other during a long
period of time, while the concept itself has survived. The substance of the
concept of the common carrier has undergone mutations under the influence
of conflicting theories, which should be indicated at this stage to facilitate
the understanding of the study as it proceeds.!

The development from status to contract, the theory of freedom of con-
tract and freedom of competition, the debate as to private or state owner-
ship, the public utility concept, the public policy aspect and the procedural
changes have all affected the common carrier doctrine. This utterly com-

1 As what is said under this paragraph will be dealt with later, I have chosen to
postpone the explanation of certain terms to the more detailed discussion below.
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plicated procedural development has had a substantial influence on the
evolution of the distinction between the law of bailment, tort and contract.!®

The financial, technological, and functional development has had an
important bearing on the process. The evolution of the Western world’s
economy into a corporate structure with large-scale and interconnected
units of finance and production has been accelerated by the technological
revolutions particularly of the twentieth century. Correspondingly, in the
early days the common carrier was e.g. a carter or a hoyman, but technology
made it possible to construct large ocean going vessels, railways and air-
planes, thereby raising the question whether the common carrier doctrine
applied also to these new devices. In the early days the common carrier
was usually one person with one vehicle, while to-day there are large
organizations owning or disposing of a fleet of vehicles. The nature of the
carrier’s functions has also changed. These were in previous times separated
from each other, and a great number of intermediaries participated in the
transportation chain, while at present there is a trend towards integrated
transports. The new structure has also, from a functional point of view,
created a number of new contractual relations.

At one time royal privileges were granted to people engaging in business,
and attached to this privilege was a duty to charge only a certain price for
the particular service offered. Ideas of freedom of trade gradually came to
affect the economic life, and through the doctrine of freedom of contract
the parties were allowed to fix the price they wanted. But in several countries
the transportation industry remained a regulated industry, although the
regulation is of varying design and extent depending on the mode of trans-
portation. Thus the transportation industry is a more pronounced instru-
ment for government planning than many other sectors of trade, and
through legislation certificates may be required for carriers to engage in
business, and/or freight charges may be determined as well as other con-
ditions, which may be linked to the franchise. The public interest in the
transportation industry has also brought about government engagement in
certain branches, and for example the railway and air carriage industry are
state owned in several countries.?

1a See e.g. WINFIELD, The Province, pp. 40 et seq. and 92 et seq.; CHESHIRE & FirooT,
pp. 3 et seq. and 72 et seq.; and WINFIELD on ToRT, p. 7 et seq.
2 Cf. with respect to Swedish conditions WESTERBERG, particularly p. 23 et seq.
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The common carrier status was vested with certain duties and liabilities,
but the theory of freedom of contract allowed common carriers to exempt
themselves from liability under certain circumstances. In some instances
the courts declared such exemption clauses void as contrary to public
policy. Later, legislation was enacted specifying mandatory rules which
allocated the risks for the transportation adventure on the parties involved.
These mandatory rules are often founded on international conventions.

The muddle of ideas and doctrines makes it probable that the common
carrier is a diffuse concept, and that its present substance is different from
that which was developed in legal theory several hundred years ago. Orig-
inally, the concept of common carriage was contrasted to that of private
carriage, and these antithetical concepts should thus be compared. 1 believe
this study will, however, give some evidence that there is a trend in Anglo-
American law to eliminate the distinction between common and private
carriage, at least as far as the carrier’s liability to the shipper is concerned.

§ 1.3, The Concepts of Common Calling and Public Employment

“The idea of the common carrier is associated with that of common callings.
This grew up at common law under the guild system in England and related
to activities considered essential to community life which were undertaken
only by those who were given specific authorization to do so. These activities
were said to be clothed with a public interest, and those who performed
them were not only subject to special obligations but also could be regulated
by public authority even though a special grant of monopoly privilege had
been afforded by the Crown.”!

Pegrum’s comments indicate the dichotomy of the common carrier doc-
trine, as he touches upon both the special obligations and the aspect of
regulation. As an economist Pegrum is more interested in regulation and
public policy than in a satisfactory legal distinction between these two
implications, but nevertheless his statement may serve as a basis for the
understanding of the theory of common calling and its influence on the
common carrier doctrine.

Kitchin expresses the consequences attached to a common calling thus:?
“If a person takes up a public profession it is a natural consequence that
he should incur certain obligations to the public; his customers are paying

1 PeGrUM, p. 113. Cf. JEREMY, p. 1 as cited below in § 4.3 note 1.
2P 1.
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for skilled workmanship and have a right to receive it. In accordance with
this principle, he who becomes a public carrier incurs the liabilities and
obligations attached to that profession.”3

The early distinctions between “common” and “private” referred to the
manner in which a trade or business was carried out; it was “common” if
the trade was carried on as a business where the general public was sought
as customers; and it was “private” if there was no holding out to the
general public.*

“A person engaged in a common employment had special obligations
that were not attached to private employments, particularly the duty to
provide, at reasonable prices adequate service and facilities to all who
wanted them,”’

Thus very early certain tradesmen and artificers were treated in an
exceptional way, as they were engaged in a “common” or public occupa-
tion.® The persons undertaking a common employment “were not only at
the service of the public, but were bound so to carry on his employment
as to avoid losses by unskilfulness or improper preparation for the

business”™.”
The persons regarded as exercising a public employment vary between
different writers. Winfield® suggests several common callings, including

3 None of the writers referred to in this section really tries to define a common calling,
but they enumerate different occupations regarded as common callings. In connection
with the concept of public utility and its implications on the common carrier doctrine
I shall further somewhat consider the definition of the public utility concept.

4 BARNES, Public Utility, p. 13. Cf. ADLER, p. 135 et seq. and SUNDBERG, Air Charter,
p. 164.

5 PHILLIPS, p. 53.

6 BeaLE, The Carrier’s Liability, p. 163.

7 Ibid. p. 163. The corresponding development in Swedish law from guild system and
thorough regulation of trade towards freedom of trade, although based on a different
legal tradition, seems to be similar to the English development. Cf. e.g. ADLERCREUTZ,
p. 27 et seq., BERNITZ, in chapter 2 and ScHMIDT, p. 27 et seq.

8 The History of Negligence, p. 185 et seq. At page 188 he further states: “The man who
followed a ‘common’ calling (e.g. an innkeeper or farrier) was liable for his defaults
independently of contract, and whether his defaults took the form of acts or of omissions.
If there were assumpsit as well, that did not alter the liability implied by the law. But if
there were assumpsit on the part of an ordinary workman, whose vocation was either
unskilled or not reckoned as a ‘common’ one, the Courts wavered considerably as to
whether this assumpsit applied to nonfeasance as distinct from misfeasance.” Cf. also
WINFIELD, The Province, p. 59.
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carriers, innkeepers, surgeons, smiths, farriers and others. Holmes® proposes
smiths, carriers, and innkeepers, while Pollock? denied that a smith was a
common calling, and Plucknett'* even questions the carrier, at least at an
early stage. Beale!? mentions with references innkeepers, victuallers, tav-
erners, smiths, farriers, tailors, carriers, ferrymen, sheriffs, and gaolers.
“Indeed it is hard to say where the law stopped in this direction except for
the somewhat vague limit that the calling must be ‘common’ or ‘public’.”?3

The liability of persons engaged in a public calling was, of course, en-
tirely independent of bailment, as they might or might not have the status
of bailees. Their liability was of ancient derivation and based upon the
customs of the realm.!* Thus it is said in an often quoted opinion: “If a smith
pricks my horse with a nail, etc., I shall have my action on the case against
him without any warranty by the smith to do it well; . . . for it is the duty of
every artificer to exercise his art rightly and truly as he ought.”*® The duty
was to exercise skill in the calling which the defendant undertook. By
undertaking the special duty he warrants his special ability to perform it.
The liability arose from the fact of a person holding a definite status to
which, the liability was annexed by law,'® and the skill required in different
callings together with the corresponding degree of responsibility varied
with the different species of employment. “Thus the gaoler warranted

9 P. 145 et seq.

10 P, 429,

11 P. 451 et seq. Cf. p. 481: “In the case of the innkeeper it was early established that
his liability exceeded that of the contemporary bailee, but the similar case of the common
carrier was not settled until much later. It may be doubted whether transport by land
was a regular trade in the middle ages.”

12 The Carrier’s Liability, p. 163. Cf. BEALE & WYMAN, pp. 8 and 20.

13 Frroor, p. 166. Cf. also MILNE & LAING, p. 9 enumerating a number of occupations.

14 FLETCHER, p. 112.

15 FITZHERBERT, as quoted in FIrooT, p. 89. Cf. WINFIELD, The History of Negligence,
p. 185 and The Province, p. 59.

16 As indicated in note 5 the relation between a person in a common calling and his
customer was based on status, although a certain possibility was left with them in varying
degrees to arrange by contract their relations. For the development from status to contract,
and possibly, owing to e.g. the increasing use of standard documents, a development back
towards status, see MAINE, Ancient Law, particularly chapters V and IX; FRIEDMANN,
Lawin a changing Society, particularly pp. 91 et seq., and 485 et seq.; WEBER, Wirtschaft
und Gesellschaft, p. 413 et seq.; see also WEBER, Rechtssoziologie, p. 105 et seq.; COOTE,
p. 20 et seq.; essays in Col. L. Rev. vol. 43 by WIGMORE, RADIN, LENHOFF, HALE, KESSLER
and Dobb; and ADLERCREUTZ, p. 27.

25



against a breaking of the gaol, but not against fire; the smith warranted
against pricking the horse; the innkeepers against theft but not against
other sorts of injury; the carrier against theft on the road but probably not
against theft at an inn. It will be observed that in no case did the obligation
implied by law amount to an obligation to insure against all events.”!’
Thus the confusion was great between the two sets of duties, the strict
liability for all bailees, as laid down in Southcote’s Case'®, and the liability
derived from the custom of the realm applying to a person engaged in a
public calling.!® The development here sketched has obviously had an
important bearing upon Lord Holt’s statement in Coggs v. Bernard®°
where he distinguished between bailees for reward exercising a public
employment, such as common carriers, common hoymen, and masters of
ships, on the one hand, and all other bailees on the other.?!

It is, however, at the same time important to keep in mind that economic
and social changes during the 17th and the 18th centuries were associated
with a substitution of contract for status in commercial relationships and
with an increasing emphasis on the value of commercial freedom in business
activities. The economic expansion brought with it a breakdown of many
local monopolies so that competition came to be regarded as a means of
prosecuting public policy in place of common law obligations.?? And it
may be said with the words of Milne & Laing?3: “That common callings
have been the subject of regulation derives not so much from the fact that
these callings were “common” as from the fact that they were mono-
polistic.”

17 FLETCHER, p. 113.

18 Southcote v. Bennet (1601) 4 Coke. Rep. 83 b. In this case an ordinary bailee, not a
carrier, was held liable, notwithstanding a loss by robbery without negligence. Cf.
FLETCHER, p. 118. There is, however, among the authorities no perfect unanimity as to
whether the Southcote’s Case really placed upon all bailees a strict liability, and in this
connection it is important to be aware of, that some authors use the concepts of strict
liability and absolute liability etc. without making a clear distinction between them.

19 See ibid. p. 112. In Lane v. Cotton (1701) 1 Ld. Raym, 646 it was held that a man
who undertakes a public employment is bound to serve the public as far as the employ-
ment extends, and an action lies against an innkeeper refusing a guest when he has room,
and against a carrier refusing to carry goods when he has space for them.

20 (1703) 2 Ld. Raym. 909.

21 Cf. FLETCHER p. 145.

22 MiLNE & LAING, pp. 12-13.

23 p, 13.
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§ 1.4. The Concept of Public Utility

The later development of the common carrier doctrine must be seen in the
light of the concept of public utility, a later reconstruction of the idea of
common calling used particularly in the United States.! The idea of public
utilities is important in order to sketch the other aspect behind the common
carrier doctrine, namely not the individual relation between one carrier
and one customer, but the relation between carriers and the public in
general, thus in practice the government regulation of the transportation
industry, and the competition aspect. The public utility concept can be
traced back to several different origins.> Glaeser mentions for example
the theory of “just price” (justum pretium)® but he also traces it back to
the guild system during the Middles Ages, to the exclusive royal charters
given e.g. to trading companies,* and to Chief Justice Hale’s treatise De
Portibus Maris.> Barnes sets up several different theories which may one
by one or jointly have led up to the public utility concept: The holding
out doctrine, the implied contract theory, the constructive-grant theory,
the government-function theory and the all-inclusive police power-theory.®

In law a distinction has been made between private callings and public
callings.” The theory of free competition which has played a significant
role for modern social organization largely superseded practices with their
origins in the middle ages, particularly during the 19th century.® During the

1 A great number of elaborate pictures of this evolution are available, but suffice it
here, for a general idea, to refer to pertinent sections in e.g. BERNITZ, FRIEDMANN, Law
in a changing Society, HANDLER, LAskI and WELINDER.

2 PHILLIPS, p. 51 et seq.

3 GLAESER, p. 196. Cf. also RoLL, pp. 35, 46, 47, and BErNITZ, pp. 91 and 93.

4 GLAESER, p. 201.

5 See below in connection with the case Munn v. Illlinois, 94 U.S. 113 (1877).

¢ P. 13 et seq.

7 Cf. e.g. RoBiNsON, The Public Utility Concept, p. 277; BEALE & WYMAN, p. 4.

8 Cf. ScHMIDT, p. 13 et seq. BERNITZ, pp. 11 et seq. and 89 et seq. During the 20th
century the wars 1914-1918 and 1939-1945 and the intermediary economic crisis meant
in both United States and Western Europe that the efforts to create a society with the
freest possible competition were replaced by necessary regulation. After the war ending
1945 great efforts were carried through to secure free world trade between the industrial
nations, and organizations like GATT, OECD, EFTA and EEC have been created to
this effect. The complexity of modern society has brought industrial and commercial life
into closer co-operation with governments, and government planning is at present a
more accepted instrument than it used to be. It should however also be noted that the
liberation of world trade has taken place during times of steadily expanding world trade,
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medizval period most trade in the towns was restricted by the guild system,
and the fundamental principles were then the establishment of special privi-
leges, and government regulation, both with respect to service and to price.®
In the 17th century for example price control regulations came into existence
relating to a great number of professions and merchandise.!® By patents
from the crown monopolies were established.!! Exclusive privileges are
to-day still found in certain business but more often franchises are granted.?
During the 19th century the liberal theory largely came to influence economic
doctrine. Private property and private enterprise were regarded as the basis
of a free society in Western Europe and United States, and free competition
was regarded as advantageous for the interests of society as a whole. With
the prevalence of the “laisser-faire” attitude little attention was paid to
public callings during the first part of the 19th century, but in the course of
time it became evident that free competition did not render the public all
protection that was required.!3

Free competition and the theory of freedom of contract together caused
the undermining of competition, and different means were introduced to
balance this occurrence. In some countries certain industries were nation-
alised, while in others government regulation was introduced to super-
vise certain private enterprises, where the public was regarded as having a
special interest that deserved better protection. Thus the Sherman Act

and one may assume that a new crisis would bring about new measures of regulation.
An exhaustive exposé of this development is found in BerniTZ, pp. 129-230.

° BEALE & WYMAN, § 5 et seq.; TEDROW, p. 9, and RoLL, particularly p. 40 et seq.
Cf. ADLERCREUTZ, p. 27 et seq.

10 BEALE & WYMAN, § 13.

11 See e.g. RoLL, e.g. pp. 40, 56 and 151; BEALE & WYMAN, § 14 and § 55 et seq. Cf.
BERNITZ, p. 89 et seq. One may distinguish between certain types of monopolies originating
from different circumstances such as, for example natural monopolies, legal monopolies,
technical monopolies, and financial monopolies. Cf. WELINDER’s terminology at p. 53
et seq.

12 PHILLIPS, p. 5 et seq. Cf. GLAESER, p. 201. Royal charters resembling the franchises
of to-day were granted by the government to trading companies.

13 BeaLE & WYMAN, § 20. At p. 14 the change of attitude was thus expressed: *“General
but not absolute restriction of the freedom of trade was the policy of the middle ages;
general freedom of trade, with the restriction of certain exceptional occupations, has be-
come the policy of modern times.” See also RoBsoN, Nationalized Industry, p. 119 et seq.
where he deals with competition, monopolies and public utilities. Cf. SCHWARTZ, Legal
Restriction, p. 436 et seq.
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was introduced in the United States in order to neutralize the detrimental
effect which the creation of enormous trusts and cartels had on competition.14
During the last 50 years such tendencies have been obvious in both Western
Europe and United States.!3
Seen in this relation carriage in the medieval period must be regarded
as a natural monopoly, the villages being isolated from each other owing
to comparatively long distances and little transportation carried out by
few carters. Yet “one who pursued the calling of common carriage must
in order to do so effectually establish a certain regular course of business,
and must be prepared to take care of traffic when it presented itself.”*®

The concepts of public utility and the common carrier can be traced
back to early times, and particularly as to American law some under-
standing of the former concept is necessary in order to comprehend the
changes of substance regarding the latter. The public utility “concept is
legal in its origins and usages, but it applies to a combination of economic
and social (and perhaps political) facts”.!” The efforts to define public
utility have not been very successful, and I believe that it is difficult to construe
an adequate definition, as those industries which are regarded as public
“utilities vary from one country to another, and may also vary considerably
at different times between themselves.'® Furthermore the experts within one

14 See e.g. NEALE, pp. 2, 12, 462 et passim,; and BERNITZ, pp. 147, 248 et seq. The official
name of this Act is ““An Act to Protect Trade and Commerce against Unlawful Restraints
and Monopolies”.

15 See e.g. BERNITZ, p. 249 et seq. The Clayton Act 1914 which introduced a more
detailed system was amended in 1950 through the Celler-Kefauver Act. See e.g. BERNITZ,
p. 260 et seq. See also HANDLER. The principle of non-intervention established by the
House of Lords in Mogul S.S. Co. v. McGregor, Gow & Co. (1892) AU E.R. Rep. 263
basically survived till after 1945, but during the fifties and sixties a complete break occurred
and a comprehensive and fairly complicated normative system has been designed in
English law in order to protect competition as a market mechanism. See e.g. BERNITZ,
p. 351 et seq. A simple but still elucidatory booklet on this subject is also found in KORAH’s
Monopolies and Restrictive Practices.

16 BeaLE & WYMAN, § 56. Cf. RIDLEY, An illustrated History, particularly in chapter 4.

17 BarNES, Public Utility, p. 1, who also gives a definition of the public utility though
with reservations. Cf. efforts to define this concept in RopinsoN, The Public Utility Con-
cept, p. 277; BONBRIGHT, p. 4, and PHILLIPS, p. 3 who states that: “The public utility is
a regulated industry whereby is referred to a group which has been subjected over several
decades to detailed local, state, and federal regulation as to rates and service.”

18 Cf. GOrRDON; WELINDER, p. 47, and LASKI, pp. 462 and 525-26. KunN, p. 13 states:
“‘Indeed, under common law all business is public; only an arbitrary distinction separates
private and public business”. BEALE & WYMAN in § 1 state that private callings are the
rule and public callings the exception, cf. however also § 11 and above note 13.
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country often disagree as to what types of undertakings should be classified
under this heading. But one may at least distinguish two conditions:
Firstly, that the undertaking should be considered so essential that public
regulation, ownership or operation is necessary; and secondly, that the
undertaking should be monopolistic.!® Robson exemplifies the public util-
ities as water, gas and electricity service, ports and harbours, and perhaps
also public transport services and telecommunication.?® Consequently the
very characteristics—economic, social, and legal—of a public utility sus-
ceptible to regulation are not very easily described, and the reasons that
one industry has been regarded as a public utility and others not depend
on several factors.2! One may say that when an industry is considered as a
public utility, then there will also be some form of government regulation.
But this may also be expressed the other way around, viz. when the govern-
ment considers that a certain industry should be regulated, then it may be
declared a public utility.

The U.S. origin of the concept of business “affected with public interest”
is usually derived from the case of Munn v. Illinois,?* but other cases have
naturally also had a significant bearing on this development.?3

The background of the Munn case was the following: by reason of the Granger
movement?¢ a provision had been incorporated in the Illinois Constitution of
1870 designating grain elevators as public warchouses and the following year
the legislature adopted a maximum charge that owners of grain elevators were
allowed to charge their customers. The rates had been fixed by agreement among

19 RoBsoN, Nationalized Industry, p. 17. Cf, CLEMENS, p. 25. “Necessity and monopoly
are almost prerequisites of public utility status.” See also WHEATCROFT, p. 46, suggesting
that air transport is a quasi-public utility, as it lacks the natural monopoly characteristics.

20 P, 17. Cf. FRIEDMANN, Law in a changing Society, p. 5 et passim; and WELINDER,
p. 47 et seq.

21 Cf. PHILLIPS, p. 19. “Regulation is an economic, legal, and legislative concept.
The legislature usually decides what industries should be regulated. This decision may
be based upon the economic characteristics of certain industries, existing social philo-
sophies, or political considerations. The policies adopted, however, must conform to
the existing legal concepts and procedures. Compromise is thus a basic ingredient of
existing economic policies.”” See also KAYSEN & TURNER, pp. 189-190.

22 94 U.S. 113 (1877). See BARNES, Public Utility, p. 2 et seq.; cf. PHILLIPS, p. 45 et seq.
In this case i.a. article I in section 8 of the constitution was discussed. Cf. however also
KoRraH in sec. 21, “Definition of the public interest”, at p. 151 et seq.

23 Like the Slaughter House Cases, 83 U.S. 36 (1873); Davidson v. New Orleans, 96
U.S. 97 (1878); Adair v. U.S., 208 U.S. 161 (1908).

24 See below § 2.3. where the Granger movement is mentioned in connection with the
Interstate Commerce Act, 1887.
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the grain elevators of the district, and Munn and Scott, in spite of the legislation,
charged higher rates than those prescribed, and were subsequently therefore fined
in the State courts. In their appeal to the U.S. Sup. Ct. they alleged that the state
of Illinois had no right to regulate their business, by reason of the due-process
clause.2s Lord Hale’s treatise De Portibus Maris was cited as authority on the
common law in relation to business “affected with a public interest”, and nowhere
in Lord Hale’s enumeration of such business were grain elevators mentioned.
Thus grain elevators should be considered a private business, and their public
regulation the equivalent of a seizure of property in violation of the due-process
clause. The dictum runs:2¢

“This brings us to inquire as to the principles upon which this power of
regulation rests, in order that we may determine what is within and what
without its operative effect. Looking, then, to the common law, from
whence came the right which the Constitution protects, we find that when
private property is ‘affected with a public interest, it ceases to be juris
privati only’. This was said by Lord Chief Justice Hale more than two
hundred years ago, ... and has been accepted without objection as an
essential element in the law of property ever since. Property does become
clothed with a public interest when used in a2 manner to make it of public
consequence, and affect the community at large. When, therefore, one
devotes his property to a use in which the public has an interest, he, in
effect, grants to the public an interest in that use, and must submit to be
controlled by the public for the common good, to the extent of the interest
he has thus created. He may withdraw his grant by discontinuing the use;
but so long as he maintains the use he must submit to the control.”

Regarding the due process clause in the Fourteenth Amendment of the
Constitution historically Chief Justice Waite could find no ground to
interpret price-fixing legislation as an unconstitutional interference with
private property. Rather he pointed out that the power in question had
always been exercised to regulate the use or even the price for the use of
private property when deemed necessary for the public good.

Two judges dissented, finding that the asserted power to regulate price
was a real deprivation of property contrary to the constitutional rights of
private property. Mr. Justice Field argued that the power to regulate (police
power) should be restricted to securing the “peace, good order, safety,
and health of the community”.?”

25 PRENTICE, p. 20 et seq. touches upon conflicts of similar kind.

26 Pp. 125-126.
27 P, 146, cf. pp. 142-43.
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At the time when Munn v. Illinois was under consideration the regulation
of railroad rates was also before the Court.?® There was an apparent need
for regulation of railroads, owing to various forms of discrimination,
exaggerated rates, and indifference to the desires of the public. “Though it
was possible to find precedents for railroad regulation in the English law
relating to “common carriers” or in the doctrine that the privileges con-
ferred on the railroads by the governments implied a contractual right to
follow privileges with regulation, the Court chose to use the public-interest
doctrine to uphold these controls.”?® In German Alliance Insurance Comp.
v. Lewis®*® Mr. Justice Mc Kenna stated that “[t]he transportation of prop-
erty business of common carriers—is obviously of public concern and its
regulation is an accepted governmental power”.

During the following decades several public utility cases were decided.3!
In Wolif Packing Co. v. Industrial Court,** the court analysed the doctrine
and divided into three classes the businesses with a public interest character
which justified some kind of public regulation:33

“(1) Those which are carried on under the authority of a public grant of
privileges which either expressly or impliedly imposes the affirmative duty of
rendering a public service demanded by any member of the public. Such are the
railroads, other common carriers and public utilities.

(2) Certain occupations, regarded as exceptional, the public interest attaching
to which, recognized from earliest times, has survived the period of arbitrary
laws by Parliament or Colonial legislatures for regulating all trades and callings.
Such are those of the keepers of inns, cabs, and grist mills . ..

(3) Businesses which though not public at their inception may be fairly said
to have risen to be such and have become subject in consequence to some govern-
ment regulation. They have come to hold such a peculiar relation to the public
that this is superimposed upon them. In the language of the cases, the owner
by devoting his business to the public use, in effect grants the public an interest
in that use and subjects himself to public regulation to the extent of that interest

28 In Chicago, Burlington, and Quincy R.R v. Iowa, 94 U.S. 155 (1877) the Supreme
Court stated that railroad companies are carriers for hire, and as they are engaged in
a public employment affecting the public interest, they are unless protected by their
charters, subject to legislative control as to their rates of fare and freight. See also Peik
v. Chicago & N.W. Ry., 94 U.S. 164 (1877).

2% BARNES, Public Utility, p. 4. Cf. RosinsoN, The Public Utility Concept, p. 279.

30 233 U.S. 389 (1914).

31 E.g. Budd v. New York, 143 U.S. 517 (1892); Brass v. N.D., 153 U.S. 391 (1894).
Cf. BARNES, p. 4 et seq.; and HAMILTON, p. 1089 et seq.

32 262 U.S. 523 (1923).

33 At p. 535.
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although the property continues to belong to its private owner and to be entitled
to protection accordingly.”

This threefold classification should be seen in the light of the different
theories on the origin of public utility doctrines.?* However this analysis
cannot be regarded as all-inclusive and precise since the distinction between
public utility in (1) and other industries vested with a public interest seems
doubtful. The classification to me seems to be a pseudo-classification,
unless an effort to determine the concept of public utility is made. Further-
more, although it explains that this type of industries may be of varying
character, it leads nowhere, since no fundamental difference seems to be
linked to the consequences of belonging to one or the other of the three
categories. It may, however, be possible to establish certain differences by
classifying the industries concerned into groups depending on e.g. the
degree of government control. I believe that the Court has tried to tie the
public utility concept to a particular category of business, which seems
superfluous when considering the relative vagueness of that concept. When
the concept of public utility was adopted, the concept of the common carrier
was long since well established. Thus when regulation was introduced in
the field of transportation it was often based on the concept of the common
carrier as a natural starting point,>® while in contrast when regulation
was considered necessary in other fields, such regulation was adopted
gradually, and the industries thus regulated were classified.

The two concepts cover each other, but have developed under somewhat
different conditions, and possibly also certain differences may be distin-
guished with respect to the intention behind their evolution.

§ 1.5. Certain Aspects of the economic and legal Structure in the Field of
Transportation

From the preceeding discussion it is evident that the concept of the common
carrier has been and still is of great significance in Anglo-American law—
although nowadays of less practical importance in England—as a link
connecting different legal approaches to regulating different relationships.

34 This analysis should be compared to what has been said above at notes 2-6. See
also ScHwARrTz, Legal Restriction, at p. 436; and cf. BONBRIGHT, p. 4.

35 See next §. Cf. RoBiNsoN, The Public Utility Concept, p. 279 et seq. One reason
why transportation is so frequently treated as a separate subject is that not all forms of
transport fall within the public utility category; sce BONBRIGHT, p. 4.
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Before venturing further into the development of the common carrier doc-
trine a brief survey is necessary to give an idea of certain conditions under
which transportation operates in England and U.S.A.

The different branches of the transportation industry operate under
different conditions. While carriage by sea and air have since their inception
been based on international trade, carriage by railway and road was in the
first instance built upon domestic trade. Further the attitude to private
or public ownership in the transportation sector varies in different countries
as well as the attitude to interference through regulation with privately
operated transportation businesses. In some countries a macroeconomic
perspective predominates, i.e., the transportation industry is regarded as an
important planning instrument, while in others a microeconomic perspective
is prevalent and the transportation enterprises left free to compete with less
interference with respect to their activities.!

Regarding the international aspect of the transportation industry some few
remarks may be made concerning the organizations at work, and their engage-
ments, as well as some pertinent international conventions. It should first be
noted that international organizations such as e.g. UNCTAD (United Nations
Conference on Trade and Development), ECE (Economic Commission for
Europe), and UNIDROTT (Institut International pour I’Unification du Droit
Privé) have significance also in the field of transportation.

Concerning liner service in air transportation public operation is frequent.
Most air lines in liner service are members of IATA (International Air Transport
Association), a world wide cartel, regulating tariffs and other carrying conditions
for its members. ICAO (International Civil Aviation Organisation) is an official
body often co-operating with IATA in matters concerning for instance inter-
national legislation in the field of air law.

Generally one may say that shipping companies in the Western world are
privately owned and enjoy relatively little interference from government authorities.
Liner service in shipping is almost invariably performed within a conference, a
cartel, where carriers in a certain trade are supposed to be members. With respect
to international legislation in the field of carriage by sea the private organization
CMI (Comité Maritime International) has played a great role, and the official
IMCO (Intergovernmental Consultative Organization) is carrying out important
work particularly as concerns rules on technical questions, such as safety.

! In this connection it is of course also important to remember demographic and
geographic differences; whereas England is an overpopulated island with few natural
resources and highly dependent upon international trade, U.S.A. is a vast continent, with
a large market and enormous natural resources. (The difference in approach is thus
understandable. See e.g. PEGRUM and GORTON, Transportreglering, with references.)
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Railroads are mostly government operated. The Western European railways,
which are co-operating, have a central bureau, Office central de transports inter-
nationaux par chemins de fer at Bern, where e.g. various legislative questions
are investigated.

In the field of transportation by road private operation is predominant, and
much traffic is carried out by carriers operating one or two vehicles only. The
international interest organization IRU (International Road Transport Union)
deals with various matters such as carrying conditions and negotiations with
governments etc. FIATA (Fédération Internationale des Associations de Tran-
sitaires et Assimilés) is the interest organization of the forwarding agents and
has functions similar to those of IRU.

Land transportation is somewhat unique seen from the angle of competition.
During the war 1939-45 general regulation was predominant in most forms of
business. After the war, when there was a significant expansion in carriage by
road, regulation remained in this field in spite of the general efforts towards less
trade restriction. Nevertheless much traffic was taken over from the railroads by
the truckers. Therefore also EEC (European Economic Community) should be
mentioned as an important organization in this connection. Part IT of the Rome
treaty contains a number of sections dealing with transportation (basically trans-
portation by road and inland waterways). In spite of the Commission’s un-
ambiguous interpretation with respect to transportation little success has been
obtained in reducing the regulation between the member countries. As for domes-
tic carriage the Rome treaty so far has no effect.

The work carried out in the different organizations concerning the unification
of the law in this field—particularly regarding the “private law” conventions
directly affecting the legal positions of carriers vis-d-vis passengers, shippers,
consignors or consignees of goods has been rather successful.

As to air law the Warsaw convention was passed in 1929, and the constant
work on revision led in 1955 to the signature of the Hague Protocol. In 1961
the Guadalajara convention was adopted, and in 1966 international air carriers
operating to the United States concluded the Montreal agreement increasing the
passenger limits of liability.

With respect to the ocean carriage of goods, the Brussels convention, 1924—
more commonly called the Hague rules—has had a profound impact on the
conditions of carriage, and several countries have adopted these mandatory rules.
An amendment—the Hague-Visby rules—was adopted by a diplomatic con-
ference in Brussels in 1967/1968.

The CIM (Convention Internationale concernant le Transport par Chemins de
Fer des Marchandises) of 1890, most recently revised in 1961 and 1967 has been
of similar importance for railway carriage of goods in Western Europe, and the
CMR (Convention relative au Contract de Transport international de March-
andises par Route) from 1956 will most certainly have the same impact with
respect to carriage of goods by road.

The development particularly during the last five years towards “unit” trans-
portation whereby a new transportation system has been created, has led to a
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change of the competition conditions within certain trades. Some large groups of
forwarding agents have started to undertake transportation, and through trans-
portation is offered to the customers to an increasing extent. Large investments
in new equipment, such as containers and pallets, and in new port facilities etc.
demand large amounts of capital. To meet these new requirements there is a
trend towards company mergers, co-operation, and the integration of capital
and functions within the transportation industry.

Thus the combined transport operation, i.e. carriage where two or more carriers
participate in the movement of goods, is evolving with the increased use of con-
tainers. Intermodal carriage? may change the pattern of shipping and other
transportation, as particularly Asia, Europe and North America may serve as
bridges between oceans. “The three possibilities that loom as natural ‘land-
bridges’ are (1) United States or Canadian railroads connecting the Atlantic and
Pacific Oceans, (2) the Filat-Ashdad land-bridge across the Negev Desert which
is operating in a limited fashion, and (3) the Europe/Siberia land-bridge using
the Trans-Siberian Railway which has been tried. The railroads appear to be the
natural continental land-bridge connections for reason of speed and durability
of equipment, although the Eilat-Ashdad land-bridge used trucks on a nine hour
haul across the desert.”3

The new transportation system also demands a new approach to the carrier’s
liability and to the documentation involved, and extensive work has been carried
out to solve connected problems. The work has been started within CMI and
the International Chamber of Commerce, and in 1969 CMI adopted at a meeting
in Tokyo a draft convention establishing special rules regarding the liability of
the combined transport operator in international carriage. At a round table
meeting in Rome in January 1970 arranged by UNIDROIT a new draft conven-
tion on combined transport based on the Tokyo rules was prepared under the
name of the Tokyo/Rome rules. Thereby ocean carriers, railway and road carriers
and forwarding agents have declared their interest in such a convention. The next
step will apparently be to convince the air lines and TATA that there is a real
need for new rules regulating the combined transport operator’s liability.*

2 See below Appendix.

3 BLuM, p. 96. Cf. GHT Jan. 3, 1970 reporting plans to establish a truck service
Eilat—Ashdad, which would diminish the importance of the Suez canal. See also SvSjT
1969 no. 24, p. 7, announcing that a truck line would be opened on the route Gothenburg-
Stockholm-Helsinki-Moscow with one weekly departure and connections with the con-
tinent. Cf. further also in GHT March 26, 1970, reporting plans of a container service
London-Yokohama via Switzerland and the Soviet Union and similar reports in later
issues as well as frequent notices in SvSjT during the last years to the same effect. This
“land-bridge theory” is, however, not generally accepted. U.S. West coast transportation
authorities e.g. have criticized such statements, and among others Johnson Line is still
competitive with respect to direct ocean carriage between Europe and the U.S. West coast.

4 About the development of this new set of liability rules, see CMI:s CONTAINERS 1-6;
GRONFORS, Successiva transporter, particularly p. 274 et seq.; RamBerG, The Combined
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§ 2. Organization of the Transportation Industry in the United
Kingdom and the United States of America

§ 2.1. General Remarks

As we have already seen, the common carrier doctrine is connected with
the concept of public utility. The national regulations of transportation are
of significance in understanding the further development of the concept of
the common carrier. The transportation industry is in several countries,!
among them both England and the United States, singled out as a branch
where government planning has played a greater role than in many other
fields of industry. But the English approach in a number of ways has
differed and still differs from the American.

Basically in both England and United States there has been an unfa-
vourable attitude towards nationalization, and one may say that as a
general rule all carriers have developed under private operation, and not
until lately has public operation become more common in England, in the
fields of railway, road and air carriage. In the United States all carriers are
still basically privately operated.? However, the governments in England as
well as in the United States have interfered with private industries where
such, interference for different reasons has been regarded necessary.

The international character of trade by air and ocean carriage has
together with certain other factors naturally influenced the method of
government control. In United States the body regulating air carriage is a
powerful organization with great influence also on the international devel-
opment. All air carriers are privately owned and at present there are few—

Transport Operator; and MANcA, vol. II, p. 343 et seq. contain material on the CMI
Draft Convention on Combined Transports (“Tokyo Rules”) and a Draft Convention
on the International Combined Transports of Goods, worked out by leading members
of CMI and UNIDROIT (“the TCM Convention”). For a general survey of the diffi-
culties to apply the Hague Rules in container traffic see KIRSTEN.

! WEBER, Wirtschaft und Gesellschaft p. 83 et seq. treats the principal forms of appro-
priation and of market relationship and mentions specifically the transportation industry.
For an analysis of the concept of transportation policy see NUPP, p. 143 et seq. Cf. LAN-
SING, pp. 12 et seq. and 59 et seq. and HiLL, passim, particularly p. 119 et seq. and Wes-
TERBERG, passim.

2 Recently, however, there have been reports in the press concerning American debate
on the nationalization of the railroads owing to the financial difficulties of some large
companies, see e.g. S.D.S. Dec. 21, 1970, p. 13.
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if any—subsidies awarded in this field. The regulation of air carriers is,
however, rigorous. In England the air liner service is almost exclusively
publicly operated, while in charter traffic several private companies are in
business. As in the United States there is considerable regulation in this
field. The American shipping industry is basically privately owned but
scrupulously supervised by the authorities.® In England on the other hand
there is little government interference with ocean carriers.* While in United
States transportation by land both as to railroads and road haulage is
privately owned but rigorously regulated, the railway industry in England
is nationalized as well as part of the road haulage industry and there is
further extensive regulation relating to the latter. Even freight forwarders
are subject to regulation in United States while forwarding agents in
England are basically exempted therefrom.’

In England the agencies or regulatory bodies supervising the transporta-
tion industries have a somewhat different competence from those in United
States, which is at least partly a consequence of the structure of the trans-
portation service in these two countries. While in American regulation
the concept of the common carrier is the basis upon which legislation is
built, this concept has little direct significance in English transportation
regulation.

§ 2.2. United Kingdom
British transportation policy is set forth in a number of Merchant Shipping
Acts and Transportation Acts.

As indicated above the organization of the British transportation in-
dustry is somewhat different from the American.

3 The U.S. merchant fleet is rather small considering the U.S. foreign trade, but much
tonnage is placed under so-called flags-of-convenience. There are both direct subsidies
to operators in liner service—principally common carriers—and indirect subsidies through
government support to the shipyards. The defense aspect has played an important role
in U.S. maritime policy.

4 However a number of ships are operated by the British Railways Board. Also in
Britain there are subsidies to the shipyards. But legislation appears to be pending,
following the RocupALE REPORT, which suggests the abolishment of the investment
grant system.

5 Owing, partly at least, to the particularity of the American regulation of the trans-
portation industry non-vessel-operating common carriers (NVOCC) have expanded
during the last 10-15 years. Concerning the establishing of Inter Freight Inc. see e.g.
SvSjT 1970 no. 14, p. 3. Cf. also below in Appendix. An informative study on land
transportation is found in KoHLSEN, particularly pp. 151, 165 and 176.
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Part of the inland transport system of Great Britain is nationalized!
including railways, certain road haulage and passenger services, most of the
inland waterways and some of the vessels running on them. Most of the
road haulage industry, however, and the entire coastal shipping industry is
privately owned. Most of the shipping industry in foreign trade is in the hands
of private industries, except the rather important merchant fleet owned and
run by the British Railways (BR). As for the British civil aviation British
Overseas Airways Corporation (BOAC), engaged in longhaul operations,
and British European Airways (BEA), operating within Britain, or on short
distances within Europe, are both public corporations, but in addition to
these two there are a number of independent air transport operators.

The main government bodies supervising the transport industry are the
Board of Trade and the Ministry of Transport.

§22.1. Board of Trade

The Board of Trade has general responsibility for the United Kingdom’s
commerce, industry and overseas trade. It is concerned with the formulation
and administration of policy on such subjects as commercial relations with
other countries, import and export trade, protective tariffs, industrial devel-
opment and general economic matters, consumer protection, shipping and
civil aviation. Among other responsibilities the Board supervises the promo-
tion of exports, statistics of trade and industry, the administration of
certain regulative legislation, for example in relation to patents, trade
marks, companies, insurance, shipping and civil aviation, and also the
management and development of the United Kingdom air traffic control
organizations.

The Board of Trade took over most matters connected with merchant
shipping from the Ministry of Transport in 1965. Under the Merchant
Shipping Act 1894 and subsequent legislation it administers many regula-
tions for marine safety and welfare, such as standards of safety in ship
construction, provisions of adequate life-saving, etc.?2 There is also a
Registrar-General of Shipping and Seamen, keeping a complete record of
all British ships and seamen.

1 See e.g. GARNER, p. 278 et seq.; GORDON, passim; RoBsoN, Nationalized Industry
pp. 18 et seq., 48 et seq. and 119 et seq.; RoBsoN, The Public Corporation, p. 1321 et seq.;
and GWILLIAM, D. 94 et seq. THORNHILL covers bodies such as BR, BOAC, and BEA
in great detail.

2 Some of the Board of Trade’s functions are rather similar to those of the U.S.
Coast Guard.
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General responsibility for the development of the United Kingdom civil
aviation was transferred in 1966 from the Ministry of Aviation to the
Board of Trade.®> The Board of Trade has certain statutory powers and
duties in respect of the two public air corporations. It is responsible for
approving the air lines’ capital expenditure, and, after consultation with
them, it sets their financial targets. There is between the Board and the
corporations a close consultation on overseas traffic rights and air safety.

Under the post-war nationalization legislation the two public air cor-
porations had a statutory monopoly of British scheduled services, and
independent operators were principally confined to charter work. However
from 1949, and to a greater extent from 1952, a limited scope to develop
new scheduled services was allowed to the independent operators on condi-
tion that they secured Ministerial approval and operated, technically, as
associates of the public corporations. Through the Civil Aviation (Licensing)
Act, 1960 the corporations’ monopolies were abolished, and a licensing
system was introduced administered by the Air Transport Licensing Board
(ATLB), to which the nationalized and independent operators could apply
on an equal footing for licences for scheduled or charter services, or for
revocation or variation of existing licences. The members of the Air Trans-
port Licensing Board are appointed by the Board of Trade.*

§222. Ministry of Transport

The Minister of Transport has powers and duties relating to inland transport
in Britain, including certain statutory duties concerning railways, roads,
road transport and inland waterways. He is responsible to Parliament for
the nationalized transport undertakings,® appoints the members of their

3 The Ministry of Aviation is mainly concerned with development of technology in
aircraft construction. The conservative government elected in 1970 has announced a re-
duction of the number of ministries, and at least part of this reduction has been carried
out. A new Department of Trade and Industry has been created with two assistant mi-
nisters for shipping, shipbuilding and insurance. The new Department has been established
through a merger of the Board of Trade and the Ministry of Technology. All functions
of the former Board of Trade have thus been transferred to the Department of Trade
and Industry. Cf. SvSjT, 1970 no. 44, p. 13.

# See e.g. “Civil Aviation in the United Kingdom”.

5 These are for example British Railways Board, London Transport Board, British
Transport Docks Board, British Waterways Board, Transport Holding Company, and,
under the Transport Act of 1968, National Freight Corporation and National Bus
Company.
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Boards, and may determine the broad policies to be pursued, including the
formulation of capital investments programmes.

The organization of British land transport is somewhat involved.® The
railway system was nationalized under the Transport Act, 1947, as was a
large sector of the road haulage industry, and these were placed under the
control of the British Transport Commission (BTC). The functions of BTC
were modified under the Transport Act, 1953 and the Transport Act, 1956
provided for the further denationalization of road haulage which had
started three years earlier. It was later decided that the activities of the
BTC were so large and diverse that they could not be run effectively as a
single undertaking. Through the Transport Act, 1962 the BTC was dissolved
and replaced by four boards, whereof British Railways Board is the most
influential.

Under the 1962 Act the British Railways Board, thus set up, was given
the sole responsibility for managing railway affairs, and was made respon-
sible directly to the Minister of Transport. Under the Act the railways
were relieved of much of their burden of accumulated debt and were given
freedom to alter their charges at will, except for passenger fares in the
London area.

The cross-channel shipping services operated by British Railways also
passed over to the Board.

The nationalized road haulage industry, which had been under the control
of the BTC, was transferred under the Transport Act, 1956 to the control
of the newly created British Road Service (BRS), which was set up as a
division of the BTC.” In the Transport Act, 1962 the road haulage industry
was reorganized anew, and the Transport Holding Company came into
existence to control the companies that prior to this date had been under
the control of BRS.

In the Transport Act, 1968 a new step was taken towards a more efficient
organization. Most of the functions of the Transport Holding Company
were transferred to the National Freight Corporation (NFC). Also all
parcel services previously under the control of the Railways Board were
transferred to the NFC, and the intention is that only full carloads will

¢ For a survey of this development see e.g. KiTrcHIN; COoRPE on Road Haulage Licensing;
HiL, p. IV: 70; and McGRATH, p. 1V: 81.

7 When the road haulage industry was denationalized, efforts were made to sell back
the government owned lorries; BRS was established to control those some 10,000 trucks
that were not sold but which remained in government ownership.
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remain under the British Railways Board, and thus the NFC and its sub-
sidiaries will also have a consolidating function®

During the time when the railways were private owned important legisla-
tion such as on undue preference was enacted, which has had no equiva-
lences as to goods traffic by road. Nor have the charges for carriage of
goods by road been regulated by statute.” “All that was done was to re-
gulate the conditions of entry into the road haulage business, and the
conditions under which a person may use a vehicle for the transport of
goods. The basic principle is that no person must use a goods vehicle on
a road for the carriage of goods except under a licence, . . .”1°

§ 2.3. United States of America

With its common law heritage the U.S.A. also took over the English con-
cept of the common carrier. As time passed the doctrine of common carrier
came to be used in two different types of legislation, one “administrative”,
regulating! the common carrier, and one “private”, governing mainly the
liability of a common carrier towards his shippers etc. However, these groups
are necessarily mingled with each other to a certain extent, as one way to
economically regulate the conditions under which a carrier is operating is
to legislate about his liability.?

During the early part of the 19th century railroad construction was
encouraged as an aid to the expanding U.S. economy. The railroad industry
grew rapidly, as did the industry on the whole. Bitter competitive battles
were fought between the railroads, and frequently the public—the con-
sumer—was the loser. The cut-throat competitive practices included finan-
cial trickery and rate abuses. At times railroads lowered rates sharply to

8 Through the 1968 Transport Act the system of licensing for road vehicles—licences
have been issued by particular licensing authorities—will be greatly changed. See below
§ 8.2.1.

9 KAHN-FREUND, p. 111 et seq. The Licensing Authority for Public Service Vehicles
can however regulate the fares which both may and must be demanded by operators of
buses and coaches.

10 Op. cit., p. 113.

1 Art. 1, § 8 of the U.S. Constitution—the so-called Commerce Clause—declares that
““Congress shall have power to regulate commerce with foreign nations and among the
several states”. Cf. vAN METRE, passim, and particularly p. 291 et seq.

2 The Interstate Commerce Act of 1887 contains a more thorough and universal legis-
lation for carriers within its jurisdiction, than the Shipping Act of 1916 and the Federal
Aviation Act of 1958 for carriers within their respective domains.
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kill off competition, and when that goal was reached the rates went up again.
Discrimination became widespread, and rebates, special rates, and under-
billing contributed to the unfair treatment of the public. In the light of
this Congress passed the Act to Regulate Commerce (Interstate Com-
merce Act) in 1887, which was the first act passed to regulate the trans-
portation industry in U.S.A3

Regulation has been built upon two main principles, viz. private en-
terprise and the public good, and is today extremely complex—regulation
feeds regulation. Even the railroad and aviation industries are privately
owned, as contrasted to the conditions in Europe (particularly with respect
to the railroads), but on the other hand parts of the transportation industries
are subsidized and supervised by the Federal Government, as is for instance
particularly the case with the shipping industry.

The U.S. National transportation policy is principally set forth in the
Transportation Acts of 1920, 1940, 1958, and 1966 and the Merchant
Marine Act of 1936. A form of national transportation policy has also been
written into the Motor Carrier Act of 1935, and the Civil Aeronautics Act
of 1938. In the Doyle report of 1961 one finds a thorough investigation
of the U.S. transportation industry.

By degrees Congress has given the power of economic regulation to the
Interstate Commerce Commission (ICC), the Federal Maritime Commis-
sion (FMC) and the Civil Aeronautics Board (CAB). These commissions
or regulatory agencies have been established by the Interstate Commerce
Act of 1887, the Shipping Act of 1916, and as to aviation most recently by
the Federal Aviation Act of 1958. The regulations have gradually become
more sophisticated and detailed through several amendments.

The regulatory agencies are not part of any department, or other office
of the executive, legislative, or judicial branches of the Government but
have obtained their power from Congress, but the work of the commissions
also relates to judicial and executive responsibilities of the Government.
They are independent regulatory agencies with regulatory functions which
are essentially executive in nature, although they perform quasi-legislative
functions, as delegated by Congress, and quasi-judicial functions which
are subject to judicial review. One may conclude that they are not courts,

3 Cf. NEALE, p. 12; PEGRUM, D. 258 et seq.; ULMER, p. 4 et seq.; NELSON, p. 111 et seq.;
and LANSING, p. 91 et seq. For a general survey on the relation between Commissions
and Departments in U.S. administrative law see SCHWARTZ, An Introduction, p. 18.
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but have recourse to the courts in order to enforce their orders, although
they exercise quasi-judicial powers, as well as quasi-legislative powers.
Decisions by these bodies are often appealed directly to the Circuit Courts
of Appeal on restricted grounds.* The Commissions handle matters such as
certificates of necessity, permits to operate, the filing of tariffs, rates, mergers
and so on.?

In 1967 the Department of Transportation came into being as a branch
under the presidential power, and several functions were transferred to it
from the Departments of Commerce and Defence and others, and some
functions were transferred from the regulatory agencies, particularly
questions concerning safety.

§23.1. Interstate Commerce Commission (ICC)

Prior to the enactment of the Interstate Commerce Act railroad traffic in
the United States was regulated by the common law principles regarding
common carriers, requiring that they should carry for all who applied and
charge only reasonable charges.® The Interstate Commerce Act became
effective in 1887 and thereby the ICC was created.” The object of ICC
is to regulate interstate surface transportation. About 20,000 for-hire com-
panies provide domestic surface transportation and are subject to
ICC’s economic regulation, including railroads, trucking companies, bus
lines, oil pipelines, freight forwarders, transportation brokers, and express
agencies. ICC also regulates most domestic water carriers.

In broad terms ICC regulation includes transportation economics and

4 Appeals from decisions by the ICC are taken directly to a statutory Court composed
of one circuit court judge and two district court judges. Appeals from this court are
taken directly to the U.S. Supreme Court. Efforts are now under way to implement the
usual appeal route through district and circuit courts to the Supreme Court established
for the review of ICC decisions. See Title 28, Chapter 81, U.S. Code (62 Stat. 928).

5 Cf. e.g. SCHWARTZ, Legal Restriction, p. 444 et seq. Mergers and cartels would
under the antitrust laws normally be handled within the Department of Justice for pro-
secution, but the regulated industries are very often regulated also in this respect by
the regulatory agencies. The Commissions enforce their decisions through orders, which,
if not obeyed, are the basis for criminal prosecution and civil contempt actions. An
illustration of such course of events is reported in SvSjT 1970, no. 50, p. 6 according to
which competitors have demanded that FMC take up new hearings in a merger case
between Sea-Land and U.S. Line.

6 TeDROW, p. 7.

7 See U.S. Government Organization Manual, p. 485 et seq.
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service. It grants certificates, settles controversies over rates and charges
among competing carriers, shippers and receivers of freight, travellers, and
others. It rules upon applications for mergers or sale of carriers and issuance
of their securities. The agency also acts to prevent unlawful discrimination,
destructive competition, and rebating. ICC grants the right to operate
to trucking companies, bus lines, freight forwarders, certain water carriers,
and transportation brokers. It approves applications to construct or
abandon railroad lines and rules upon applications to discontinue passenger
train service.

ICC does not control carriers, but its role is to regulate them. The
Commission has power to prescribe maximum, minimum or actual rates
for all carriers subject to its jurisdiction, and can also suspend tariffs filed
by carriers for as long as seven months.® The carriers themselves decide
whether they want to merge with, buy or acquire control of other carriers,
but to carry out such a decision the approval from ICC is necessary, for
the protection of the public, to assure continued service, to guard against
destructive competition and to protect employees and stockholders.

ICC does not have jurisdiction over transportation within any state.®
In intrastate commerce the State Governments regulate the commerce in-
cluding the transportation industries.

ICC does not have economic regulatory authority over interstate trucks
carrying certain agricultural products, over water carriers transporting
bulk commodities—such as oil and carriers engaged in private operations
—not holding out service to the public.1®

§232. Federal Maritime Commission (FMC)

The FMC'! was established in 1961 to regulate the waterborne foreign and
domestic offshore commerce of the United States, and to assure that United

8 See Interstate Commerce Act Part I, sec. 15 (1) for authority over rail rates. See also
Part 1, sec. 15 (a), “The Rule of Rate Making as amended by the Transportation Act
1958.”

® If any state law or the holding of any state court conflicts with the Interstate Com-
merce Act or the interpretation put upon it by the U.S. Sup. Ct., the federal law controls,
Shroyer v. Chicago R.I. & G. Ry. 222 S.W. 1095 (Commission of App. of Texas, 1920).
Cf. PRENTICE, p. 20 et seq.

10 The Federal Power Commission regulates pipeline movements of artifical or
natural gas.

11 See U.S. Government Organization Manual, p. 451. The agency regulating shipping
has been reorganized on several occasions. In 1916 the U.S. Shipping Board was created
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States international trade is open to all nations of the ‘free world’ on fair
and equitable terms, without undue prejudice and undue discrimination.??

FMC protects against unauthorized monopoly!® in the waterborne
commerce of the United States, and the interests of exporters and importers
by maintaining surveillance over steamship conferences and common car-
riers by water; by ensuring that a common carrier charges only that freight
rate which is filed with the Commission and operates under an approved
agreement; and by guaranteeing equal treatment to shippers, carriers by
piers, terminals and freight forwarders as well as other persons subject to
the shipping statutes.

The responsibilities of FMC summarized, embrace five principal areas:

1) regulation of services, rates, practices, and agreements of common
carriers by water and other persons engaged in the foreign commerce of
the United States;

2) acceptance, rejection, or disapproval of freight rates filed by common
carriers by water operating in the foreign commerce of the United States;

3) regulation of rates, charges, classifications, and practices of common
carriers by water in the domestic offshore trade of the United States.

4) investigation of discriminatory rates, charges, classifications and prac-
tices of common carriers by water in foreign and domestic commerce and
by pier, terminal and freight forwarders;

5) rendering decisions, issuing orders, rules and regulations governing
and affecting common carriers by water in the foreign and domestic offshore
commerce; surveillance of pier, terminal, freight forwarders, and other
persons subject to the shipping statutes.

An important function of FMC is to regulate activities of steam-ship

which in 1933 became the U.S. Shipping Board Bureau; in 1936 the U.S. Maritime
Commision and in 1961 the Federal Maritime Commission. See also e.g. LOWENFELD,
p. 26, MARX, p. 105 et seq., FRIHAGEN, p. 238 et seq. and REISENER, p. 16 et seq.

12 Suffice it to mention e.g. the Bonner Bill and the discussions during the last years
on cargo preferences reported in several issues of SvSjT to realize the complexity of
this program. FMC has to administer the functions and discharge the regulatory autho-
rities under the Shipping Act, 1916; the Merchant Marine Act, 1920; the Intercoastal
Shipping Act, 1933; and the Merchant Marine Act, 1936. Cf. LOWENFELD, p. 21 et seq.
and REISENER particularly p. 37 et seq.

13 For a general survey of antitrust questions and common carriers see the case of
New York Lumber, 1935 AMC 1013, aff’d 1935 AMC 1580 (Sup. Ct. of New York, 1935,
and App. Div., New York, 1935).
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conferences insofar as they affect foreign commerce of the U.S.!* FMC
does not grant operating permits as do ICC and CAB (below). Any ocean
water carrier could undertake transportation without the permission of
FMC but if he is a common carrier he is required to file his tariffs with
the Commission and adhere to its rules and regulations. The commission,
however, issues or denies licences to persons, partner-ships, corporations,
or associations desiring to engage in ocean freight forwarding activities.

§233. Civil Aeronautics Board (CAB)

Regulation of the airline industry commenced with the Civil Aeronautic
Act of 1938, whereby the CAB was created, and the regulation of economic
matters was little changed when this Act was replaced by the Federal
Aviation Act of 1958.15 “The airline industry in the United States is a regu-
lated industry in the “public utility” sense, and, in common with the other
similarly regulated industries, is subject to regulation by an independent
commission.”!® In section 102 of the Federal Aviation Act of 1958 its
policy was declared thus: “In the exercise and performance of its powers
and duties under this Act, the Board shall consider the following, among
other things, as being in the public interest, and in accordance with the
public convenience and necessity:

a) The encouragement and development of an air-transportation system
properly adapted to the present and future needs of the foreign and domestic
commerce of the United States, of the Postal Service, and of the national
defence;

b) The regulation of air transportation in such manner as to recognize
and preserve the inherent advantages of, assure the highest degree of
safety in, and foster sound economic conditions in, such transportation,
and to improve the relation between, and coordinate transportation by,
air carriers;!’

14 Public Law 87-346, approved Oct. 3, 1961.

15 See U.S. Government Organization Manual, p. 427. The Civil Aeronautics Board
came into existence in 1940 as a result of a Presidential Executive Order modifying the
Civil Aeronautics Act of 1938. The Federal Aviation Act created the Federal Aviation
Agency which took over from the former Civil Aeronautics Agency. The Federal Aviation
Agency is now a subunit of the Department of Transportation.

16 RICHMOND, p. 10.

17 With the creation of the Department of Transportation, the safety matters have
been transferred to it from CAB.
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c) The promotion of adequate, economical, and efficient service by air
carriers, at reasonable charges, without unjust discrimination, undue pre-
ferences or advantages, or unfair or destructive competitive practices;

d) Competition to the extent necessary to assure the sound development
of an air-transportation system properly adapted to the needs of the foreign
and domestic commerce of the United States, of the Postal Service, and of
the national defence;

¢) The promotion of safety in air commerce;!® and

f) The promotion, encouragement, and development of civil aeronau-
tics.”

The general policy of the Board thus declared could in broad terms be
broken down to ten elements: 1) commerce, 2) competition and monopoly,
3) national air transportation system, 4) national defence, 5) postal service,
6) public convenience and necessity, 7) public interest, 8) relation between
carriers, 9) safety and 10) service.?

The CAB grants or denies certificates of public convenience and ne-
cessity or permits to engage in interstate, overseas or foreign air trans-
portation. It has to investigate and see to it that the service to the public
is reasonable and adequate. It surveys the rates and the practices of air
carriers, including matters such as preferences or prejudices. It prescribes
accounts, records and memoranda to be kept, approves or disapproves of
contracts or agreements between air carriers, freight forwarders etc., affecting
air transportation, and investigates consolidations, mergers, purchases,
leases, and operating contracts. It also surveys unfair methods.

The CAB’s economic regulatory activities may then be classified into six
different groups: awards of operating authority; regulation of rates and
fares; regulation of agreements and interlocking relationship among air
carriers and between air carriers and other aeronautical enterprises; support
of the air service through subsidy payments; regulation of air carrier
accounting and reporting; and enforcement of applicable laws and
regulations.

18 See above note 2.

19 Certain cases may be referred to concerning CAB’s jurisdiction: S.S.W. v. Air
Transport Ass’n of America, 191 F. 2d. 658 (District of Col. CCA, 1951), cert. den. 343
U.S. 955 (1952), deals with the violation of antitrust laws; Lichten v Eastern Airlines,
189 F. 2d. 939 (2 CCA, 1951) with tariff regulations; and American Airlines, Inc. v. North
Am. Airlines, 351 U.S. 79 (1956), with proceedings to protect the public from unfair
competition,
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The Board has significant responsibilities with respect to international
aviation matters which cut across the activities mentioned above.

§234. Department of Transportation (DOT)

The Act?® creating the Department of Transportation specifies as its de-
claration of purpose: “The Congress therefore finds that the establishment
of a Department of Transportation is necessary in the public interest and to
assure the coordinated, effective administration of the transportation pro-
grams of the Federal Government; to facilitate the development and impro-
vement of coordinated transportation service, to be provided by private
enterprise to the maximum extent feasible; to encourage cooperation of
Federal, State and local governments, carriers, labor, and other interested
parties toward the achievement of national transportation objectives; to
stimulate technological advances in transportation; to provide general
leadership in the identification and solution of transportation problems;
and to develop and recommend to the President and Congress for approval
national transportation policies with full and appropriate consideration of
the needs of the public, users, carriers, industry, labor, and the national
defense.”

Foremost among the Department functions is the general promotion of
current and future transportation, plus the accompanying duty of pro-
tecting the public’s interest.?!

The most obvious area of endeavour within this broad mandate is safety,
but equally important is the goal of achieving the most efficient, coordinated
transportation network possible at the lowest cost to the user with a fair
return to the carriers and their employees.?? For example, the Department
is concerned with the problems of urban mass transit. Other areas where

20 Public Law 89-670, approved Oct. 15, 1966 and made effective April 1, 1967, sec. 2.
() (1.

21 See U.S. Government Organization Manual, p. 397. The Federal Aviation Admi-
nistration, in its entirety with all of its functions, was transferred to DOT and will con-
tinue to carry out all of its present functions within the new Department. Certain func-
tions of the U.S. Coast Guard have been transferred as well as the safety functions of
CAB and ICC. Further the office of the Under Secretary of Commerce for transportation,
together with all of the transportation functions are now vested in the Secretary of Com-
merce, and other officers and offices of the Department of Commerce under various
statutes including the high-speed ground transportation program, etc.

22 Cf. “The Department of Transportation’s Role in Facilitating the Flow of Com-
merce.”
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the Department plays a role are for instance oil pollution affecting coasts,
administration of the Uniform Time Act, emergency transportation and
the supersonic transport project.

Among those federal agencies with which the Department works closely
are the traditionally independent regulatory bodies —ICC, CAB and
FMC, as well as what may be described as the promotional agency for the
merchant marine, the Maritime Administration.?® The three regulatory
agencies supervise carriers’ fares, freight rates and other economic matters.
DOT, which has no regulatory functions, however, works with these
agencies indirectly and represents the public interest by appearing as a
party in some of their proceedings.?*

In the Department itself, the transportation system is represented by
six major operating divisions—the Federal Aviation Administration, the
Federal Highway Administration, the Federal Railroad Administration,
the Coast Guard, the Urban Mass-Transportation Administration and the
St. Lawrence Seaway Development Corporation. Additionally, the National
Transportation Safety Board, which concerns itself with improving safety
of all modes of transport, operates within the Department but functions
independently of the Secretary of Transportation in substantive matters.
The heads of all these units—plus the Secretary of Transportation, the
Under Secretary of Transportation, four Assistant Secretaries of Transpor-
tation, and the General Counsel—are appointed by the President and their
appointment must be confirmed by the Senate.

Questions concerning only the special Administrations are handled di-
rectly by them, but matters such as intermodal transports are dealt with
on the Secretarial level.

23 DOT has no authority with regard to merchant marine policy, subsidies, etc. All
this authority was retained by the Maritime Administration in the Department of
Commerce.

24 Concerning jurisdiction it is explicitly spelled out that DOT should never interfere
with the competence of the Commissions. In connection with disputes on jurisdictional
questions as between the different agencies DOT may act to solve the conflict. Cf. in
CPR, National journal, Nov. 15, 1969, p. 127 et seq.
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Chapter 2

REMARKS WITH PARTICULAR RESPECT TO
THE HISTORICAL DEVELOPMENT OF THE
LIABILITY OF THE COMMON CARRIER

§ 3. Basic Determination of the Relation between Carriage and Bailment

When determining the concept of common carrier it is important to keep
in mind that the carrier’s obligations in Anglo-American law are not solely
a product of contractual relations. The underlying status creates a liability
independent of any compensation or contract. Broadly speaking, carriers
may appear as common carriers in any case where there is a holding out
on the part of the carrier to carry for every one, or as private carriers, when
the carrier enters into business with particular persons only.

In Scandinavian doctrine there has been a lively discussion in recent
years on the question of “who is a carrier”.! This question has been parti-
cularly related to bills of lading, ocean carriage and the Hague Rules.?
It is not easy to find a common approach to problems of carrier identity

1 GRrONFORs, Allmédn transportritt, 1 ed. p. 44 et seq.; cf. however 2 ed., p. 42 et
seq. See also GRONFORS, Successiva transporter, particularly p. 55 et seq.; SELVIG,
Hovedspegrsmal, p. 376 et seq.; FALKANGER, p. 668; WETTER, particularly pp. 15-16; and
RAMBERG, The Timecharterer’s Liability. SUNDBERG, Air Charter, pp. 142 et seq. and
177 et seq. as to the legal construction in this connection distinguishes between the simple
and the complicated situation.

2 The discussion mentioned emanates from the Hague rules, which govern bills of
lading as documents of title and important documents in international trade and give a
definition of “carrier”. See e.g. CARVER, p. 251; and SCRUTTON, p. 405. Cf. VAES, WETTER.
and THE SToCcKHOLM CoLLOQUIUM. E.g. The Quarrington Court, 36 F. Supp. 278 (SDNY,
1941), afi*d. 122 F. 2d. 266 (2 CCA, 1942) illustrates some of the difficulties in this con-
nection, and so do Robert C. Herd. & Co., Inc. v. Krawill Machinery Corp., 359 U.S.
297 (1959); Scruttons Ltd. v. Midland Silicones, Ltd. [1962] A.C. 446; and Penney Co. v.
American Exp. Co., 102 F. Supp. 742 (SDNY, 1952), aff’d 201 F. 2d. 846 (2 CCA, 1953).
Cf. further KNAUTH, The American Law, pp. 146-147.
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in different legal systems,® and decisions by Scandinavian courts do by no
means conclusively clarify connected problems.*

“At common law a carrier is a person who carries goods or passengers
whether for reward or not, by land or by water.”> This definition does not
say whether the carrier is he who undertakes the transport or he who
actually performs it, and I believe this approach is correct, as status orig-
inally formed the basis for the relationship between the carrier and his
customer. Later with the development of contract greater stress has been
laid with the promise to carry as the basic element for being a carrier.®
In some cases reward is made a necessary prerequisite for being a carrier,
while in others nothing is said to that effect. Possibly this divergence in
definitions may also be explained by the development from status to con-
tract. During the 16th and the 17th centuries, a period of particular confu-
sion in legal theory, the doctrine of consideration started to appear.’
Thus, while a contractual obligation normally became connected with the
doctrine of consideration, an obligation arising out of an underlying status
probably did not necessarily require compensation. Rights and duties of
carriers descend from the law of bailment, which is such a status relation-
ship, and bailment could be either for reward or not® On the one hand
a common carrier at common law may always demand a reasonable charge,

3 See particularly VAEs; and THE SToCKHOLM COLLOQUIUM.

4 NJA 1960 p. 742 (Lulu); ND 1955 p. 81 (Lysaker). Cf. also the Stockholm City Court
case, Aug. 5, 1966 (in AfL vol. 3, p. 215).

5 HALSBURY, Vol. 2., p. 801.

6 See C.J.S. vol. 13 under “Carriers”; cf. e.g. HUTCHINSON vol. 1, sec. 18.

7 See e.g. CHesHIRE & FrFoor, p. 11; CHiTTY, Vvol. 2, p. 206; SELVIG, The Freight Risk,
p. 147 et seq.; STORY, § 495; and LesLig, p. 14: “No one can be under the liability of
a common carrier unless he has a reward for his services. This is, of course, a mere con-
sequence of the doctrine of consideration; but in the case of one who professes to be a
common carrier, it has been expressly laid down that, in the absence of a reward, he is
not liable. This view is, nevertheless, foreign to the original ground of a bailee’s liability
which had nothing to do with a reward.” Cf. JosiEN, p. 6 at note 8. In Middleton v. Fowler
(1699) 1 Salk. 282 reward was regarded necessary and in Tyly v. Morrice (1699) Carth.
485 it was expressed that the reward makes the carrier responsible. Cf. also Coggs v.
Bernard (1703) 2 Ld. Raym. 909. HoLMEs, pp. 142 et seq. and 154 found no case in which
a carrier’s liability is rested on his reward before Woodlife’s Case (1596) Moore 462.
This question has been further elaborated by WinFieLD, The Province, p. 94 et seq. Cf.
also Olsen v. Draper, 112 F. Supp. 859 (EDNY, 1953).

8 HUTCHINSON, vol. 1, sec. 1 and 2. Cf. Coots, p. 20 et seq., SUNDBERG, Air Charter,
p. 162 et seq.
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and he is not obliged to carry unless such is tendered to him, but on the
other hand should the common carrier choose not to charge the customer he
may not necessarily lose his common carrier status, although his liability
may be less severe in such a case.®

Bailment is “a delivery of goods or personal property, by one person to
another, in trust for the execution of a special object upon or in relation
to such goods, beneficial either to the bailor or the bailee or both, and
upon a contract, express or implied, to perform the trust and carry out
such object, and thereupon either to redeliver the goods to the bailor or
otherwise dispose of the same in conformity with the purpose of the trust.”°
This definition indicates the distinction between the status obligation and
the contractual obligation, placing on the bailee two different layers of
liability.!!

Carriers are considered as one class of bailees.!? “The authorities recognize
two classes of carriers, namely private carriers and common carriers; all
persons who undertake for hire, to carry the goods of another belong to
one or the other of these classes; the class to which a particular carrier is
to be assigned depending on the nature of the business, the character in
which it holds itself out to the public, the terms of the contract, and its
relations generally with the parties with whom it deals and the public.”13
Whatever the different categories of carriers may be and however they are

2 CLARKE, p. 10, however says: ‘A gratuitous carrier is not a common carrier; and
if a common carrier, on occasion, conveys goods gratuitously, for that occasion, and
as regards those particular goods, he loses his character of a common carrier.” The
distinction thus expressed may, however, possibly be explained by a difference in the
use of words rather than in substance.

10 Brack’s Law DICTIONARY, under “bailment”. Cf. HUTCHINSON, vol. 1, sec. 1 and 2;
JONEs, e.g. at p. 117 et seq.; and ELLiotT, § 1. In 9 WiLLisTON § 1030 p. 875 bailment
is defined as “‘the rightful possession of goods by one who is not the owner”.

11 CootE, p. 20: “Apart from his liability under the special terms of his contract,
the bailee is subject to a status liability, a duty to take care of the bailed goods, which
exists side by side with any express or implied duty of care arising ex contractu.” Cf.
WINFIELD on Tort, p. 8; and PATON, p. 36 et seq.

12 E.g. HUTCHINSON, vol. 1, sec. 1. Two interesting and important U.S. Supr. Ct.
cases dealing with the question of common or private carriage are Champlin Refining Co.
v. U.S., 329 U.S. 29 (1947); and United States v. Champlin Company, 341 U.S. 290 (1951).

13 C.J.S. vol. 13 under “Carriers”. Cf. HUTCHINSON, vol. 1, sec. 15 who makes a dis-
tinction between three classes of carriers, viz. carriers without hire or reward, private
carriers for hire, and common or public carriers for hire. Cf. what has been said above
at notes 7-9.
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distinguished, it is clear that there is a dividing line between common
carriers and private carriers.!* The reason for this division is that while
private carriers have been regarded as “ordinary” bailees with respect to
their liability, common carriers have continued to have, at least theoretically,
strict liability for loss of or damage to goods. This distinction has implica-
tions with regard not only to the actual liability but also to the possibility
of contracting out of this liability.?®> “Neither carriers without reward, nor
other private carriers are, as to their responsibility, in any wise distinguish-
able from other ordinary bailees; . . . Common carriers, however, in com-
pany with innkeepers, are exceptions in many respects in the government
of the general law, being bailees upon whom it imposes extraordinary
liabilities.”1®

The complexity of the common carrier doctrine has its ground in the
several elements having influenced its development, and anyone making
a thorough investigation of different definitions of carriers, common car-
riers, or private carriers from different periods would find certain variations,
different aspects being stressed owing to the influence from changing
theories. The relation between and the changing importance of these factors
should therefore, as has been pointed out, be kept in mind.

The discussion of carrier identity in Scandinavian doctrine has been
kept on an entirely private law level. In Swedish law there is no direct
equivalence of the common carrier, although e.g. the “Royal decree 1940 on
professional transportation, by automobile” (YTF) states as a definition of
professional carriage by automobile that: “Professional transportation
means . . . transportation . . . furnished to the general public in return for
compensation for carriage of persons or goods”, a definition resembling
that of common carriage.!” Certainly from the Swedish point of view,
the Hague rules carrier is not a legally defined concept identical with the
YTF carrier, the former having a contractual relationship with individual

1+ Another class of carriers, contract carriers, has later been developed in American
administrative law.

15 CoOTE, p. 24 et seq.; cf. SUNDBERG, Air Charter, p. 166 et seq.

16 HuTcHINSON, vol. 1, sec. 15, Cf. vol. 1, sec. 5 and sec. 37.

17 Sec. 1 in its wording before 1968. Sw.: “Med yrkesmissig trafik forstds... tra-
fik ... mot ersittning tillhandahélles allminheten for person- eller godsbefordran.”
(K.F. om yrkesmissig automobiltrafik (YTF).) Since the declaration of transportation
policy in 1963 the 1940 decree has been revised. For comparison see also Kungl. stadga
om skjutsvidsendet 1911, upphdvd 1933. (Royal decree on conveyance by carriage and
horses 1911, abolished in 1933.)
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customers, while the latter has a professional position casting upon him
certain obligations in relation to the government or the public in general.!®
The YTF thus regulates carriage as a business.!® The aspect of profession
may nevertheless have some bearing upon the interpretation of the carrier
regarded from the contractual angle.

Both these aspects are embodied in the present concept of common
carrier and have to be distinguished from, as well as related to each other.

§ 4. The History of the Liability of the Common Carrier

§ 4.1. In General

In early law there was no difference between private carriers and common
carriers and the liability of all carriers had as a common source the status
of bailees.!

The description of a common carrier as outlined in Niagara v. Cordes®
demonstrates that the common carrier is by no means an unambiguous
concept. From this case it is evident that several different duties are imposed
upon him, encompassing a strict liability for loss of or damage to goods.
The court made a distinction between the common carrier’s liability for
damage to or loss of goods, his liability for refusing to carry merchandise
tendered to him for transportation, and his liability for delay. Furthermore
the court in this case observed a certain difference between carriers by land
and carriers by water with respect to the common carrier doctrine.

“The common law attaches to the every-day business transaction of
shipment of goods by common carrier for hire, from point to point, de-
finite powers, rights and obligations, based upon the relationship which
the parties occupy toward each other.”?® The law determined the relation-
ship between two parties and thrust upon them their reciprocal powers,
rights, and obligations. Their mutual position, for instance with regard to
a particular business transaction, was enough to determine their further

18 Cf. SUNDBERG, Om kommersiell biltrafik. As for the liability of a professional
carrier without reward cf. NJA4 1948 p. 701.

19 Cf. BERNITZ, p. 74.

! FLETCHER, D. 1.

2 62 U.S. 7 (1858).

3 THOMPSON, p. 28. Cf. Hannibal R.R. v. Swift, 79 U.S. 262 (1870).
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legal relationship.* “These ordinary business transactions and common
social relations followed a routine of performance or fulfilment through a
definite series of varying fact situations so standardized that the mere
mention of the particular undertaking enabled its normal course of per-
formance to be instantly visualized.”® Bailment was enforced “quasi ex
delictu” long before the contractual remedy in the writ of “assumpsit™
developed. The theory of contract, which appeared later, made promises
and voluntarily assumed obligations enforcible.® The first contract actions
at common law were enforced by the writs of debt and covenant which was
a slow process as their ambit was very restrictive.” Thompson thus describes
this evolution: “The modern law constitutes a compromise of these diver-
gent doctrines. It recognizes that the common-law relation of common
carrier of goods and shipper governs the performance of this business
undertaking, but subject to the true function of contract in the public

¢ Cf. SUNDBERG, Air Charter, p. 162 with references. Thus according to 1 WILLISTON
§ 32 A, p. 90 this relational obligation means ‘‘that certain respective rights and duties are
defined by law and imposed upon the parties without any question of their knowledge
or assent to these specific terms’”; on the other hand it ““may be varied to some extent by
contract”. At p. 106 JoNEs mentions the importance of public utility, and he says i.a.
that “too great stress is laid on the reward, and too little on the important motives of
public utility, which alone distinguish a carrier from other bailees for hire™.

5 THOMPSON, p. 28.

6 THOMPSON, p. 29. In 1 WiLLIsTON 3rd § 103 p. 385, bilateral contracts are said to
have been recognized for the first time in about the end of the 16th century. Cf. SUNDBERG,
Air Charter, p. 163: “The right of the shipper to sue a common carrier upon his contract
was not recognized until 1750. For centuries prior thereto the exclusive remedy in car-
riage had been in tort.” In note 145 he refers to the Humber Ferryman Case; cf. e.g.
BoRRIE & DIAMOND, p. 23 and particularly WINFIELD, The Province, p. 45.

7 For the complicated development of forms of action at common law, see e.g.
MarTLAND. Cf. also WINFIELD, The Province, p. 8 et seq.; and CHeSHIRE & FIFooT, p. 3
et seq. Some of the procedural forms may be very broadly described to facilitate the
understanding of the complex pattern:

At a very early stage in English law, writs were framed for the more obvious causes
of action. Each writ had its appropriate formula of complaint or claim, and its own
procedure. This list came to be regarded as an exhaustive catalogue of the causes of
action known to the law. Procedure was in a way more important than the right itself,
and thus if the facts of the complainant’s case did not fit the remedies available, he had
no remedy. An action on the case was one brought to recover damages for a loss or injury
resulting not directly but indirectly or consequentially, from the act complained of.
Trespass was one of the old causes of action.

Under the old common law there were four different remedies for the wrongful de-
privation of goods, viz., the actions of trespass to goods, detinue, replevin, and trover.
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utility field to vary, modify, or limit, so far as permitted by sound public
policy, the powers, rights and obligations which in the absence of such
contract the relationship would impose upon the respective parties.”8

In spite of several studies on the bailee’s and the carrier’s liability a
brief outline of the origin of the liabilities of the common carrier and the
reasons for the differences between them is an essential prerequisite to an
understanding of the vagaries of the later development of the common
carrier doctrine. In the following I therefore wish to present to the reader
some theories that have been advanced to explain this evolution.®

Fletcher having made a thorough investigation of the carrier’s liability
states that: “The absolute liability of the carrier has variously been ascribed
(1) to a Germanic origin with a continuous history from the time of the
Conquest (Mr. Justice Holmes); (2) to an Elizabethan innovation applicable
to carriers by land, and afterwards extended to carriers by water (Sir
William Jones); and (3) as derived from the Pretorian edict regarding
shipmasters, and thence incorporated into the common law regarding
carriage by land (Lord Esher).”10

Trespass and trover were actions to recover damages merely, but the actions of detinue
and replevin were both brought for the return of the goods. The actions of trespass and
replevin could be maintained against anyone who took the goods out of the possession
of the plaintiff; the actions of detinue and trover lay against any person who came into
possession of the goods by any means and wrongfully withheld them from the plaintiff.
In trespass and replevin the plaintiff was always in actual possession of the goods when
the defendant commenced the wrongful act.

At common law further an action grew up, which lay against a receiver or bailiff, or
against a merchant by another merchant in respect of dealings between them as mer-
chants, for not rendering a proper account of profits.

Assumpsit was the name of the action which lay to recover damages for breach of
simple contract, i.e. of a contract either express or implied, not under seal. There were
different forms of assumpsit.

8 P. 29. Cf. WINFIELD, The Province, p. 37: “‘Public policy’ under one name or another
has been a weighty influence in the growth of Anglo-American law.” Cf. Hannibal Rail-
road v. Swift, 79 U.S. 262 (1870); New Jersey Steam Navigation Co. v. Merchant’s Bank,
47 U.S. 344 (1848).

® The history of the common carrier doctrine has been the object of several studies,
which will be referred to later in this chapter. In Scandinavian doctrine SUNDBERG,
Air Charter, particularly p. 162 et seq. has presented the concept of the common carrier
and its implications.

10 p, XI. Cf. Cockburn J. in Nugent v. Smith, 1 C.P.D. 423 (1876) and Brett J. in
Nugent v, Smith 1 C.P.D. 19 (1875) respectively. It is necessary to observe that the ter-
minology varies with respect to the common carrier’s liability. Some authors call it an
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§ 4.2. Coggs v. Bernard

The famous case of Coggs v. Bernard® has been regarded as one of the most
important cases in establishing the common carrier liability.?

The case concerned an undertaking by the defendant Bernard to carry a number
of hogsheads of brandy from one cellar to another. One case broke, according
to the plaintiff, through the negligence of the defendant. The defendant argued
that no consideration had been offered. Lord Holt rejected the defendant’s argu-
ment and found him liable but rather because he had started to move the casks
than because he had undertaken to carry them. “The case was not one of contract
at all, but turned upon the peculiar status of the bailee.”?

If the case had been decided only with regard to the particular facts, it
might have been completely forgotten to-day, but Lord Holt used the
occasion to lay down and systematize the law of bailment.* Lord Holt
stated the common law liability of carriers of that time thus:

“As to ... a delivery to carry or otherwise manage, for a reward to be paid to
the bailee, those cases are of two sorts; either a delivery to one that exercises a
public employment, or a delivery to a private person. First if it be to a person of
the first sort, and he is to have a reward, he is bound to answer for the goods
at all events. And this is the case of the common carrier, common hoyman,
master of a ship, etc: ... The law charges this person thus intrusted to carry
goods, against all events but acts of God, and of the enemies of the king. For
though the force be never so great, as if an irresistible multitude of people should
rob him, nevertheless he is chargeable. And this is a politic establishment, con-
trived by the policy of the law, for the safety of all persons, the necessity of whose
affairs oblige them to trust these sorts of persons, that they may be safe in their
ways of dealing; for else these carriers might have an opportunity of undoing all
persons that had any dealings with them, by combining with thieves, etc., and
yet doing it in such a clandestine manner as would not be possible to be
discovered.”®

absolute liability, others a strict liability. His liability is somewhat particular and best
called common carrier liability to distinguish it from other forms of liability, and I there-
fore in this connection accept both absolute and strict liability as a way of expressing
a more severe liability than that for negligence only. Cf. WINFIELD on Tort, p. 412 and
WiNFIELD, The Myth, p. 37 et seq.

1 (1703) 2 Ld. Raym. 909.

2 See e.g. HOLMES, p. 155; HOLDSWORTH, A History, vol. 2, p. 289; BARNES, Limitation
of Common Carriers’ Liability, p. 1 et seq. Cf. SUNDBERG, Air Charter, p. 172, who spells
out that Lord Holt in his statement conformed the Anglo Saxon law “to the Continental
ideas of contract types™.

3 CursHIrRE & FIFooT, p. 73.

4 Firoor, p. 163.

5 Also quoted in FrFoor, p. 178.
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Certain principles can be derived from this opinion; that a bailee who
exercises a public employment® is, for example, a common carrier, and
that a common carrier carrying goods for reward has a liability for the
safety of the merchandise, with the exception only for an act of God and
the king’s enemies. Whether the historical analysis, on which Lord Holt
based his statement, was correct or not, has been much debated and might
be regarded as a somewhat academic question. At any rate it was in fact
Lord Holt’s opinion that came to direct the further development of the
common carrier doctrine. A brief notion of this process whereby a number
of more or less independent factors were developed and combined into
a synthesis as stated by Lord Holt nevertheless is of importance for the
understanding of the later evolution of the common carrier doctrine,
particularly as the underlying development of the common carrier doctrine
was not cut off by Lord Holt’s summing up. With regard to his systematiz-
ing, it is necessary to keep in mind that Lord Holt was much influenced
by Continental law.

Five principal factors seem to have influenced the development of the
concept of the common carrier: the liability of bailees as it originated in
the early Germanic laws; the influence of Roman law with liability for
negligence only; the theory of public callings; the evolution of the different
forms of action; and the theory of contract.

§ 4.3. The Bailee’s Liability

“The liability of the carrier has always been an anomaly in English law.
The causes of this anomaly are rooted deep in the origins of legal history.
In the early days of the common law, and for a long period afterwards,
a carrier occupied the same position in the eye of the law as any other

¢ Lord Holt classifies the common carrier, the common hoyman, and the master of a
ship as examples of some of the bailees who exercise a public employment. Masters of
ships or common hoymen are often classified as common carriers. The reason for Lord
Holt’s scheme may be the uncertainty whether a carrier by sea was also to be regarded
as a common carrier. Cf. HoLMEs, p. 149. Below in § 6 certain categories of professions
exercising a common calling, their liabilities and their relations to bailment will be further
discussed.
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bailee. It follows that the origin of the modern law of Carriage of Goods
has to be sought in the early law of bailments.”*

In the early law no distinction was made between ownership and posses-
sion, but he who had possession was, so to speak, regarded as the owner.?
Generally the term “bailment”® was used to express any voluntary parting
with possession, and covers many different kinds of transactions, such as
loans for use or consumption, pledges, hirings, and deliveries for many
special purposes such as safe custody or carriage.* In Coggs v. Bernard?®
Lord Holt on the basis of the Civil Law divided bailments into six kinds,
involving different rights and duties on the part of the bailor and the bailee.®
With respect to one of them, the hiring of carriage of goods from one place
to another, he made a distinction between those exercising a public employ-
ment and private carriers. This classification was later modified by Jones.”
Story classifies the bailments into three categories: “l. Those in which
the trust is exclusively for the benefit of the bailor, or of a third person;

! FLETCHER, p. 1. Cf. however JEREMY, p. 1 “The Law of Carriers is founded upon
the most universal rules of commercial policy, and finds a place in the internal administra-
tion of almost every civilized government”. See also HUTCHINSON, vol. 1, sec. 9, expressing
the view that the law of bailment is insufficient to determine the liability of the common
carrier.

2 HoLDSWORTH, A History, vol. 2, p. 79. Cf. HoLMES, p. 130 et seq. Cf. also HoLDs-
WORTH, Op. Cit., vol. 2, p. 110: “As we might expect from the law as to ownership and
possession, the Anglo-Saxons, in common with the other Germanic peoples did not
know an action, based on ownership.”

3 See e.g. JONES, p. 117, where bailment is defined as “a delivery of goods in trust, on
a contract, expressed or implied, that the trust shall be duly executed, and the goods
redelivered, as soon as the time or use, for which they were bailed, shall have elapsed or
be performed”. Cf. PaTon, p. 37 and STORY, § 2. At p. 1, however, JoNEs defines bailment
as “a delivery of goods on a condition expressed or implied, that they shall be restored
by the bailee to the bailor, or according to his directions, as soon as the purpose, for
which they were bailed, shall be answered”.

4 HoLpswoRrTH, A History, vol. 3, p. 336: “Bailment certainly has its roots in Roman
law and has developed under the infiuence of Germanic laws.” Cf. GoDDARD, Outlines,
§ 12: “Until very recent times the Common Law of bailment was in a crude and formative
condition, As bailment law in Rome was well defined, early English legal writers on the
subject were greatly influenced by the Civil Law and adopted the Roman division, which
was a mere catalogue rather than a scientific classification.”

5 (1703) 2 Ld. Raym. 909.

6 Cf. HUTCHINSON, vol. 1, sec. 2, particularly note 4: “Lord Holt’s classification was, in
terms, into ‘six sorts of bailments’, but the six sorts naturally reduce themselves to the
three greater classifications given in the text.”

7 JoNEs, p. 117.
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2. Those in which the trust is exclusively for the benefit of the bailee; and
3. Those in which the trust is for the benefit of both parties, or of both or
one of them and a third party. The first embraces Deposits and Mandates;
the second, Gratuitous Loans for Use; and the third, Pledges or Pawns,
and Hiring, and Letting to Hire.””® However Goddard points out that
“[t]here is not an exact correspondence between the Roman and the
Common Law bailments, and this has sometimes led to confusion.”?
All bailees have the possessory remedies so that in the theory of the common
law every bailee has a true possession, and he recovers on the ground of
his possession.’® “It is for this reason that originally the liability of the
bailee to the bailor was absolute.”'! It was only fair that the bailee, in the
position of an owner with the remedies against third parties should be held
liable to the bailor, if he could not redeliver goods entrusted into his care.!?

Holmes and Holdsworth are both of the opinion that the law of bailment
is of a pure Germanic origin'® and based upon a principle of strict liability

8 STORY, § 3. In a sketch GoDDARD, Outlines 1, § 12, outlined the various bailments
and their relations to each other thus:

. . depositum locatio
gratuitous {gratultous Services {mandatum custodiae
gratuitous loans ?commodatum locatio
“Bailments ‘pignus, or pledge |locatio rei, . operis faciendi
mutual the hired ordinary locatio
benefit use of a thing operis
locatio, or hiring mercium
locatio operis vehendarum
hired services
about a thing

extra- innkeepers
ordinary {common
entered carriers of

into by goods”

For classification and a synthesis of bailment see also e.g. FirooT, p. 163; HUTCHINSON,
vol. 1, sec. 2; JoNEs, p. 117 et seq.; and 9 WiLLIsTON § 1031, p. 881 et seq.

9 Qutlines, § 12.

10 HoLMss, p. 138.

1 HoLpswORTH, A History, vol. 3, p. 337. See also HoLMEs, p. 138 et seq. and Gop-
DARD, Outlines, § 161.

12 HorLpsworTH, A History, vol. 3, p. 337.

13 See also LESLIE, p.4, who accepted HoLMES’ views. Modern historians have questioned
HoLMEs’ interpretation of Anglo-Saxon laws as based on insufficient and misleading data.
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which lasted through the middle ages.!* Not until Lord Holt’s statement
in Coggs v. Bernard was there any discussion concerning negligence or
public calling as the basis for absolute liability.!® Fletcher!® and Plucknett!”
have both critizized the conclusions of Holmes. Thus Fletcher states:
“It is submitted that assuming that in the feudal period and until the
reception of Roman influence in Bracton’s time the practice was to hold
a bailee strictly to account in all circumstances, it is impossible to establish
that such an absolute standard of duty was continuously maintained down
to the enumeration of the legal position of the bailee by Lord Coke in
Southcote’s case, 1601.”8 Fletcher!® further shows that the cases that Hol-
mes relied on to show that the bailee’s strict liability remained through the
centuries,?® did not adequately support Holmes’ opinion. On the contrary
Fletcher finds that the “conclusion to be drawn from these 14th century
cases of detinue against a bailee is that the liability of a bailee was some-
thing substantially less than an absolute liability, and that the old Anglo-
Norman rule had not survived. Robbery by thieves, burning without
negligence, and presumably other unavoidable accidents were felt to relieve
the bailee from responsibility.”?! Plucknett goes still further and says that
“it seems clear that from Britton down to 1431 it was familiar doctrine

FLETCHER agrees with HOLMES as to the origin of the bailee’s liability, p. 2: “The rules of
the absolute responsibility of the bailee, as it existed in this country certainly seems to
have corresponded with the Germanic common law of the Norman conquest which made
bailees of all sorts (including innkeepers, pledgees and carriers) responsible absolutely for
the goods delivered, even when lost by theft, and regardless of negligence.” However, he
remarks at p. 29 on the case of Southcote v. Bennett (1601) 4 Coke. Rep. 83 b, where
an ordinary bailee, not a carrier, was held liable for a loss through robbery without
his negligence, that . . . it is insignificant that before that case there is no actual decision
holding an ordinary bailee liable for loss, such as theft, occasioned without any fault or
negligence on his part”. The procedural changes taking place at this time may have
affected the outcome of that case.

14 HorLpswoRTH, A History, vol. 3, p. 343, however points out that there was no recti-
linear development of the liability of the bailee.

15 HoLMEs, p. 130 et seq. Cf. HOLDSWORTH, Op. cit., vol. 7, p. 433 et seq. and WINFIELD,
The History of Negligence, p. 188 et seq.

16 P, 14 et seq.

17 P. 478 et seq. Cf. also Firoot p. 157.

18 p, 11.

19 P, 13.

20 P, 134 et seq.

21 P, 18.
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that a bailee was liable for fraud and negligence only. Just after the middle
of the fifteenth century the discussion took a different turn.”?? Beale has
also challenged Holmes’ theories, presenting the view that the bailee was
not originally absolutely liable to the bailor, but that the measure of his
liability was gradually increased?3; that the Southcote’s Case?* went further
than any previous case; that Lord Holt, in refusing to follow it, was going
back to the old law; that he ought equally to have denied that it applied to
carriers; and that his failure to do so, coupled with the fact that Lord
Mansfield accepted his view in Forward v. Pittard?® is the true origin of the
carrier’s peculiar liability. In Nugent v. Smith?*S Brett J. traced the rule of
the carrier’s strict liability to Roman law, which he described as the origin
of the English law of bailment.?”

Without a thorough study of the sources it is impossible to criticize the
different theories—Fletcher’s and Plucknett’s views must to-day be regarded
as generally accepted—and it is not my object to go into a detailed historic
analysis.

§ 4.4. The Carrier’s Liability

Some further points should be added to what has been discussed above.
It is certain that the origin of the carrier’s liability is that of the bailee,!
but some controversy still remains with respect to the extent of the original
liability of the bailee.? Holmes? is anxious to show that the bailee had an
absolute liability independent of negligence, and that only some few kinds
of bailees still remain under this liability, such as the common carrier.*

22 p, 478.

23 The Carrier’s Liability, p. 158 et seq.

24 (1601) 4 Coke. Rep. 83 b.

25 (1785) 1 T.R. 27.

26 (1875) 1 C.P.D. 19. So also Lord Esher, cf. above § 4.1.

27 CONRADIE, p. 1, contends that South African law relating to carriers has its origin
in the Praetor’s edict. DONGES, p. 60 et seq. also makes a comparison between the common
carrier of English law and the public carrier of Roman Dutch law.

1 FLETCHER, pp. 1 and 34.

2 FirooT, p. 158 et seq.; LESLIE, p. 4; BEALE, The Carrier’s Liability, p. 158; and Gop-
DARD, The Liability of the Common Carrier, pp. 399-400. Cf. also WINFIELD, The Myth
p. 37 et seq.

3 P. 130 et seq.

4 Cf. BORDWELL, p. 747: “That he [the carrier] was liable beyond the liability of others,
seems to have been accepted without question; but whether to place this liability on his
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Southcote v. Bennett,> where an ordinary bailee, not a carrier, was held
liable, notwithstanding a loss by robbery without negligence, was in Hol-
mes’ view decided in accordance with past precedent.® Fletcher remarks
on this case that “When the liability of the bailee came to be laid down in
Southcote’s Case it is clear that it applied equally to all classes of bailment
—and that it arose from the common status of a bailee.””

During the 17th century between Southcote’s Case and Coggs v.Bernard
several important events with respect to the carrier’s liability took place.
Thus e.g. detinue was superseded by case as the popular action against
bailees—including carriers; common law actions took the form of declara-
tions upon the custom of England against persons occupying common
callings; the business of the Admiralty Court was absorbed by the Common
law courts; and the idea of freedom of contract was emerging. “As regards
the law of carriage the transition from detinue to case was particularly

hire, on the custom of the realm, or on his common calling, there seems to have been
no settled conviction.” As far as innkeepers are concerned see e.g. HOLMESs, pp. 148,
150 and 157 and BorriE & DiaMOND, pp. 15, 23 et seq. and 256 et seq. Cf. WINFIELD,
The History of Negligence, p. 186: “Two conspicuous examples were the innkeeper and
the common carrier. Their liability was strict, for men must put a great deal of trust in
them . ..” See in this connection also CHARLESWORTH, Mercantile Law, at p. 340: “An
hotel proprietor’s legal position is similar to that of a common carrier. He is bound to
receive all travellers who come to his inn, provided that he has sufficient room, that the
traveller is able and willing to pay, and that no reasonable objection can be taken to
the traveller’s personal condition. Failure to accept a traveller renders the hotel proprietor
liable in damages.” He also adds: “Like a common carrier, an hotel proprietor is an
insurer of the property brought by the guest to the hotel. .. If, therefore, any of the
guest’s luggage is lost, damaged or stolen, the innkeeper is liable at common law unless
he can prove that the loss was due to (1) act of God, (2) the King’s enemies; or (3) the
guest’s own negligence.” Cf. also ELLIOTT, p. 113 et seq. and GopDARD, Outlines, § 160
and 161, For a more detailed study see Ross. See also however the Hotel Proprietors’
Act, 1956.

5 (1601) 4 Coke. Rep. 83 b.

¢ HoLMES, p. 141 et seq. Cf. BeaLE, The Carrier’s Liability, p. 161: “There seems to
be no actual decision holding an ordinary bailee responsible for goods robbed until
Southcote’s case.” See also FLETCHER, p. 18: “The conclusion to be drawn from these
14th century cases of detinue against a bailee is that the liability of a bailee was something
substantially less than an absolute liability, ... Robbery by thieves, burning without
negligence, and presumably other unavoidable accidents were felt to relieve the bailee
from responsibility.”

7 P.27.

8 FLETCHER, p. 102, Cf. HoLMES, p. 143 et seq.



complicated by the growth of the practice of charging carriers and others
following a public calling upon the custom of the realm relating to their
particular profession. The duties of common carriers, therefore, were two-
fold. As bailees they were within the rule of Southcote’s Case, a rule which
might or might not survive the transition from detinue to case. As following
a common calling they were subject to the liability arising by the custom
of the realm from such calling.”®

Without having carried out any independent primary research into the
history of the carrier’s liability, but basically relying on Fletcher, I am
convinced that Coggs v. Bernard came to be a most important case for
the further development of the common carrier doctrine. In this case
Lord Holt separated the bailee’s liability from the liability of a person
exercising a public calling. From this case conclusions can also be drawn
concerning the background of the difference between the liability of a pri-
vate carrier, now liable as an “ordinary” bailee for negligence only, and
the common carrier with his severe and twofold liability.'°

° FLETCHER, p. 106.

10 Cf, CONRADIE, p. 1, who is of the opinion that South African law relating to carriers
has its origin in the Praetor’s edict. ”Whenever shipmasters, innkeepers or stablekeepers
have received the property of anyone ‘salvumfore’ (i.e. for safekeeping or on the terms
of safe custody) ¢‘then, unless they restore it I will give an action against them”, CONRADIE
points out that according to Ulpian an edict was introduced to curb or restrain the
dishonesty of the classes of persons to whom it referred, and to discourage them from
conspiring with thieves against those whose goods had been entrusted with them. “The
result of the: Praetor’s edict was, then, to impose on the class of professional or ‘public’
carrier by ship, a more onerous liability than that to which the non-professional or
‘private’ carrier was subject.”” He further says that a private carrier who carried gratu-
itously was liable for dolus and culpa lata (gross negligence), while a private carrier who
was rewarded for his services would be liable to use every reasonable care, i.e. even for
culpa levis. The public carrier was subject to liability for ‘custodia’, which laid on him
an absolute obligation to restore undamaged the goods entrusted to him for carriage,
except for loss or damage because of vis major or damnum fatale. This liability was
received in the Netherlands and became a part of Roman-Dutch law.

DONGES, p. 60 et seq. makes a comparison between the common carrier of English
law and the public carrier of Roman Dutch law. See also STORY, § 488 et seq. but cf.
GODDARD, Outlines, § 12 and above § 4.3. at note 8.
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PART II
THE STATUS OF THE COMMON CARRIER



Chapter 3
THE CONCEPT OF THE COMMON CARRIER AT COMMON LAW

§ 5. Factors affecting the Common Carrier Status

§ 5.1. In General

Notwithstanding the decision in Coggs v. Bernard the subsequent evolution
of the common carrier doctrine was by no means unambiguous. As I have
tried to show, it developed under the pressure from different legal theories
continuously springing up. Apparently status was primarily the basis of
the law of bailment, in connection with which the theory of negligence
came to play an important role, and it was not until about the beginning
of the 17th century that the theory of contract started to crystallize more
clearly.! Originally the relation between the carrier and his customer was
thus not founded on contract but on the law of bailment.?

Certain questions of particular interest then immediately seem to appear
connected with the further development of the common carrier doctrine.
What were the prerequisites for, and the consequences of being a common
carrier, and in which way was the private carrier to be distinguished from
the common carrier? What influence did the theory of contract have on the
common carrier doctrine? How far, if at all, did the courts accept different
efforts of carriers to exempt themselves from liability?

1 FriepMANN, Legal Theory, p. 219 et seq.; HoLpsworTH, A History, vol. 7, p. 433
et seq. See particularly p. 434 “The fact that bailment thus came to be regarded as essen-
tially contractual in its nature, enabled the older law as to the rights and duties of bailees
to be modified, partly by the agreement of the parties, as Southcote’s Case in 1601 re-
cognized, and partly by the growth of rules of law relating to particular contracts of
bailment.” Cf. CootE, p. 20: “Apart from his liability under the special terms of this
contract, the bailee is subject to a status liability, a duty to take care of the bailed goods,
which exists side by side with any express or implied duty arising ex contractu.”

2 SUNDBERG, Air Charter, p. 162 et seq. Cf. WILLISTON, as quoted above § 4.1. note 4.
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The common carrier doctrine is an excellent illustration of the develop-
ment from status to contract to mandatory legislation. In the law of bailment
the obligations of the parties were fixed beforehand by law. The gradually
growing use of contracts allowed the parties to agree to their respective
obligations and immunities, with the exception of certain types of exemp-
tion clauses, which were not accepted by the courts as contrary to public
policy or similar, like those clauses relieving the carrier from liability for
gross negligence. Then mandatory rules were introduced by the legislature
to counteract far reaching exemption clauses, regarded to be of an abusive
character.

In the following quotation Holdsworth states certain important circum-
stances relating to and spells out some of the connected problems:?

“It is not always easy to determine to which class a particular carrier belongs for
they rarely put their profession formally into writing though sometimes they
give public notice that they are not Common Carriers of certain goods and so it
generally has to be decided from their past conduct, the types of vehicles they
use and the other surrounding circumstances. But once it is proved that the carrier
is a Common Carrier of the particular consignment in question, he is placed in
a very different legal position from that of a private carrier or other bailee for
reward. The Common Carrier’s profession may be limited to any extent in respect
of the kinds of goods and the termini of the carriage and the profession may be
varied from time to time; he may also be a private carrier as well of such goods
as are not within his public profession; he may also withdraw his profession
altogether if he goes the proper way about it, but as long as a carrier is a Common
Carrier he is in two quite different respects under a serious legal liability; one is
his obligation to carry and the other is his liability for any loss or injury to the
goods while in the course of carriage ...”

Obligations of a different character are associated with the concept of the
common carrier, some of which will be dealt with below. The test is whether
there is carriage for certain persons only or for every one. If the carrier
holds himself out to everyone he is a common carrier, but if he carries for

3 The Law of Transport, p. 45. See e.g. Ingate v. Christie (1850) 3 Car. & Kir. 61.
Cf. Denton v. G.N. Ry., (1856) 5 E.& B. 860 where the railway company published a time-
table indicating that a train would depart at a particular time. The plaintiff trying to buy
a ticket at the booking office, was told that the service had been cancelled. The defen-
dants were held liable by the whole court for deceit, and by a majority of the court alter-
natively for breach of contract. One judge suggested yet another possible ground, viz.
that the defendants had committed a breach of their duties as public carriers in not
accepting the plaintiff as passenger. See WINFIELD, The Province, p. 69.
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particular persons only he is a private carrier.* Whether there is a case of
common carriage or not is a question of fact, not of law,® and common
carrier liability may be undertaken by someone who is not a common
carrier.® Further the common carrier at common law is bound to carry
for a reasonable reward all goods tendered to him according to his pro-
fession—both as to the type of goods and as to the places—, and he is liable
to carry the goods safely. The common carrier’s liability at common law
for the safety of the goods is absolute with only some exceptions.” His
strict liability is, however, only for loss of or damage to the goods, and in
the absence of a special contract to the contrary his status liability is in all
other respects the liability of an “ordinary” bailee®

It was, however, a widespread practice among common carriers to miti-
gate their heavy common law liability through notices or special contracts
with the consignor of the goods.® In this way the theory of contract gradu-
ally became more important in carriage, and the distinction between com-
mon and private carriers also became more important.!® The question
concerning common and private carriage has had as a consequence a
certain split between English and American law. As Sundberg points out!!
two questions —“1) Can the common carrier contract out of his common
carrier obligations? 2) Can a carrier avoid common carrier status alto-
gether?”— reveal the difference between these two legal systems. In England
the trend was that the courts were little inclined to restrict the power of
the common carrier to exempt himself from liability, whereby the distinction

4 According to SUNDBERG, Air Charter, p. 165, the judicial test for common carriage
was established in Gisbourn v. Hurst (1710) 1 Salk. 249, where it was determined that
“any man undertaking for hire to carry the goods of all persons indifferently” was to
be considered a common carrier with respect to his liability.

5 E.g. Tamvaco v. Timothy and Green (1882) Cab. & EL 1.

¢ Robinson v. Dunmore (1801) 2 Bos. & P. 416.

7 Like an Act of God, the king’s enemies, inherent defect in the goods themselves,
improper package and default or misconduct of the consignor himself, see e.g. Lister v.
Lancashire and Yorkshire Ry. [1903] 1 K.B. 878, and Gould v. South Eastern and Chat-
ham Ry. [1920] 2 K.B. 186.

8 CooTE, p. 20 with references. This is e.g. the case of delay. Cf. however HOLMES as
quoted below in § 7.2.4.

9 See i.a. Macklin v. Waterhouse (1828) 5 Bing. 212. See e.g. COOTE, p, 20 et seq.;
CHARLESWORTH on Negligence, p. 619 et seq.

10 One may, however, at the same time say that through the use of special contracts
the difference between private and common carriage also in a way is being eliminated.

11 Air Charter p. 166.
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between common and private carriage became less important. Finally,
however, mandatory legislation was adopted in some fields to counteract
the use of exemption clauses.!? In the United States, on the other hand,
the courts were less willing to accept exemption clauses.!® Furthermore
most British legislation concerning carriage has generated a disappearance
of the earlier important distinction between private and common carriage,
while in the United States statutes with respect to carriage have been based
directly upon the common carrier doctrine. However, also in British law,
there are reminiscences of the common carrier doctrine and further, com-
mon law still remains as the basis.!4

The common carrier concept has thus undergone several changes, and
in spite of solemn declarations of the courts to the effect that the substance
of this concept was determined principally at common law, it is evident
that to-day’s common carrier is different from his 18th century counterpart.

It is therefore difficult to structure the elements of the common carrier,
as they may vary at different times and in different countries owing to
economic, ideological and political circumstances. The pattern of the
common carrier doctrine has to a certain extent changed in varying direc-
tions. In spite of similarity of wording, several definitions of common
carriers, including “holding out” and “general public”, certainly have, at
least partly, another substance to-day than they had when Lord Holt
decided Coggs v. Bernard. Several circumstances have to be considered
simultaneously, which added together make up a common carrier, and
the conclusion must be reached after a careful appreciation of the legal
relevancy of all these various factors in combination.

As a consequence of the elasticity of the concept of the common carrier it
is somewhat difficult to choose the better way of approaching the subject
for an analysis. Can the common carrier be regarded as a monolithic
concept applied equally to all vehicles? Can the divergencies between
English and American decisions be neglected, etc.? The answer to these

12 Below § 7.3.

13 Below § 7.3. Cf. WILLIS, p. 297 et seq.

14 See e.g. the Road Traffic Act 1960 where the A licence is described as a “public
carrier’s licence”, sec. 166 (2) and the C licence is described as a “private carrier’s licence”,
sec. 166 (4) (b). Also in English law the questions concerning common carriage and the
liability of the common carrier have been at stake in some modern cases, of which Webs-
ter v. Dickson, [1969] 1 Lloyd’s Rep. 89, and Transmotors Ltd. v. Robertson Buckley &
Co. Ltd., [1970] 1 Lloyd’s Rep. 224 may be mentioned here.
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two questions is in my view most definitely No. To throw light on the
problem one may then choose to approach it historically giving a broad
and thorough outline decade by decade of the concept of the common
carrier irrespective of the mode of transportation. But the tremendous
number of cases make such an investigation overwhelming and of com-
paratively little interest to illustrate the modification of the principle, which
is a process covering a long period of time. What also complicates the picture
is the dividing line between the private and the public law aspect.!® Is there
any difference between the common carrier as “regulated” in American
administrative law and the one at common law? Considering these diffi-
culties T have chosen to present a number of cases determining the common
carrier status and 1 have tried to select them from different periods, and
with respect to divergencies between different vehicles, both in English and
American law. I have also chosen to make one general comparison covering
the aspects already indicated, and one special, particularly from the aspect
of American administrative law. This, of course, means a certain over-
lapping which, however, I consider necessary as the classification into
common and private carriers is of such importance in e.g. the Interstate
Commerce Act. But since the American administrative agencies in deciding
the common carrier status use as a starting point the concept of the com-
mon carrier as laid at common law I have also chosen to mention some
“administrative cases” in the “general” part. Furthermore legislation has
also been enacted to cover the more “private” law aspect which has also
had an important influence on the common carrier doctrine, and these
I have chosen to take into the general comparison.

Thus I shall try to put forward certain elements of importance to establish
the common carrier status. The question of reward has already been
touched upon, but certain other problems remain. Briefly they can be
put thus: How does one become or remain a common carrier? How can
common carrier status be avoided? Can the common carrier status be
avoided by a common carrier in individual cases? What significance does
it have that the business is regular or occasional? Is the concept of the
common carrier applicable to all kind of vehicles, to all kinds of goods and
also to passengers? What importance do notices or special contracts have?

15 Cf. e.g. FRIEDMANN, Legal Theory, p. 281.
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§ 5.2. Definitions of Common Carrier

Story’s classic work on bailment! states that in order to belong to the
category of common carriers the carriage must be exercised as a public
employment; there must be an undertaking to carry for persons generally;
and the carrier “must hold himself out as ready to engage in the trans-
portation of goods for hire as a business, not as a casual occupation
pro hac vice”.

Firstly, the distinction between the private and the common carrier is
important, since in the former case there is only a liability for negligence
while in the latter the liability is strict as to loss of or damage to goods,
and that further certain other duties are imposed on the common carrier.

Who then are common carriers? The definitions vary, some adding
certain elements as necessary prerequisites, others disregarding them. Much
effort from more or less learned writers has then been put into the classi-
fication of carriers. This is a hard task, and he who tries will have difficulties
in getting out of a vicious circle, as the prerequisites for being a common
carrier and the consequences of being one are so closely connected. He
who is a common carrier has a strict liability, but it has also been suggested
that he is a common carrier who exercises a public profession and has not
exempted himself from liability. Furthermore, a common carrier holds
himself out to carry for all, and then he must not refuse to carry for certain
persons unless he has good grounds; on the other hand he who does refuse
to carry for certain persons may possibly not be regarded as a common
carrier. The confusion is apparent, and a result of the changes of the com-
mon carrier doctrine, owing to new legal theories being developed and
applied.

Leslie? states: “It is submitted that the following classification alone
meets all the facts: (1) Carriers are either public and habitual or private
and casual. (2) Public carriers may or may not be common carriers, this

1 § 495. STorY’s definition has had a direct or indirect impact in several cases, like e.g.
Bennett v. Peninsular Steamboat Co. (1848) 6 C.B. 775; Ingate v. Christie (1850) 3 Car;
& K. 61; Nugent v. Smith (1875) 1 C.P.D. 19; Chattock v. Bellany (1895) 64 L.J.Q.B. 250.
and Belfast Ropework Co., Ltd. v. Bushell [1918] 1 K.B. 210. See also MACNAMARA,
pp. 6 och 11 and PATON, p. 227.

2 P. 10. Cf. MACNAMARA, Dp. 6: “A private carrier of goods is one (a) who undertakes to
carry for reward on occassion, but not as a public employment or (b) who, although
inviting all and sundry to employ him as a carrier for reward, reserves the right to reject
their offers of goods.”
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being dependent on the existence of a profession as the latter. (3) Whether
a public carrier can be sued for a refusal to carry certain goods depends on
the existence of a profession to be a common carrier of such goods. (4) All
public carriers, when they carry without a special contract, are under the
liability of a common carrier as regards the particular customer, irrespective
of the existence of a profession to be common carriers of the goods in
question.” Leslie in this quotation systematizes carriers according to the
methods of transportation, as to the professional character, and with regard
to the liability and special contracts involved. His classification is an effort
to summarize into a synthesis different cases pulling into somewhat varying
directions, and thereby to overcome the difficulties created by a doctrine
which has developed during a long period of time steadily amalgamating
new components without an open recognition of the basic changes of the
concept.

I have stated above that the dividing line is between common carriers
and private carriers, but the category of public carriers has also been
introduced in a number of cases,® being used sometimes as a synonym for
common carriers, and sometimes as distinguished from common carriers.
As Leslie says it “is sometimes stated, and more often assumed, that every
carrier must be either a common or a private carrier. Such a view cannot
easily be reconciled either with the law or the facts of modern carriage.”*

The ground for his statement is that the carrier may exclude certain
goods from his profession, and is then not a common carrier with regard
to those goods and cannot be sued for refusing to carry them. Nevertheless,
he may regularly or occasionally accept such goods and then “the measure
of his liability, and not his right to refuse them altogether, is the important

3 Cf. e.g. Liver Alkali Co. v. Johnson (1872) L.R. 7 Ex. 267; (1874) L.R. 9 Ex. 338;
Nugent v. Smith (1876) 1 C.P.D. 423. Cf. also Consolidated Tea and Lands Co. v. Oliver’s
Wharf [1910] 2 K.B. 395; and Watkins v. Cottell [1916] 1 K.B. 10.

4 P. 8. The distinction between common and private carriage goes back to a rather
early period of time. The structure of the transportation industry has changed con-
siderably. E.g. RAMBERG, Cancellation of Contracts, p. 20 et seq. and GRONFORS, Allmén
transportritt, 2 ed., pp. 14 et seq. and 22 et seq. have given an account of the maritime
service as performed to-day. Cf. also e.g. FAULKS, FULDA, JACKMAN, SAVAGE, and
ScuuMer. To me it seems clear that also the class of private carriers evolved through
a historical development. At a very early stage most carriers probably offered their
services to the general public, and it was only at a later stage that carriage by special
contract, or private carriage, depending particularly on the theory of contract became
a special category as distinguished from common carriage.
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question.”® In cases of a special contract this alone will be the frame of
his liability, but where there is none, his liability is determined by law.
“Now if every carrier be either a common or a private carrier, it is manifest
that, as he is not a common carrier, he must be a private carrier of the
goods in question, and be liable merely for negligence. It is clear, however,
that this is not the law. Suppose his profession is set out in a public notice,
and is limited to exclude certain goods, and suppose he accepts such goods
without making a special contract. Now, although he could have refused
to carry them, if he accepts them without a special contract he will be
under the liability of a common carrier.”

The distinction between the public and the common carrier is a result
of the common carrier’s two main liabilities, the one concerning the refusal
to carry and the other regarding loss of or damage to goods.® Leslie’s
classification is an accurate statement when taking into consideration cases
like Liver Alkali Co. v. Johnson and Nugent v. Smith,” where the judges
have desired to reach a wanted solution without applying the concept of
public carrier. It is of course then again a question of what is put into the
concept, thus at least to some degree a question of wording, and it must be
observed that the common carrier is a vague concept, and presumably,
seen in a perspective of time, it cannot be fixed with a predetermined

5 LESLIE, p. 8. Cf. however e.g. Baxendale v. G.E. Ry. (1869) L.R. 4 Q.B. 244 and Great
Northern Ry. v. L.E.P. Transport and Depository, Ltd. [1922] 2 K.B. 742, where is stated
that a common carrier may exempt himself from the status liability through special
contracts without ceasing to be a common carrier.

¢ Cf. ELuiotT, § 124: “The essential distinction between the common and private
carrier lies in the fact that the former is under a public duty to carry for every one, under
certain conditions, usually of his own making, so that if he refuses to carry within these
limitations, he is liable.” Cf. also Watkins v. Cottell [1916] 1 K.B. 10. In this case the
defendant, a furniture remover, had undertaken to remove plaintiff’s furniture from one
place to another for an agreed price. Before fixing the price, defendant first inspected
the furniture. Apart from the fixing of the price there were no other terms expressed
with regard to the removal. On the journey a fire broke out, through no fault of defendant,
and destroyed some of the furniture. Plaintiff sued defendant for the loss. It was admitted
that defendant was not a common carrier, but it was contended that he was carrying on
the public employment of a carrier, and was consequently under the same liability as a
common carrier. It was held however, that in the absence of any express agreement that
defendant undertook the liability of a common carrier, the admission that he was not a
common carrier was sufficient to defeat plaintiff’s claim. Cf. among modern cases e.g.
Webster, Ltd. v. Dickson Transport, Ltd., [1969] 1 Lloyd’s Rep. 89.

7 See note 3.

75



substance for all times. Then again hardship emanates from the difficulty
in distinguishing between the prerequisites for, and the consequences of
being a common carrier. When applied to modern American law I am not
fully convinced that Leslie’s statement is quite correct®

From Story® it is evident that the carrier to be a common carrier must
exercise a public profession, in other words he must submit to the status
imposed on that category of businessmen by common law. Story’s de-
scription also states that the carrier has to publicly declare his intention
to exercise the profession as a common carrier,!° and that he is not regarded
as a common carrier for want of such a declaration.! The declaration
could be done by an express sign admitting such profession, but the carrier
could also show his intention implicitly, by the manner in which he is
carrying out his business.!?

Leslie defines the common carrier as “one who holds himself out, either
expressly or by a course of conduct (a), as willing to carry for reward
(b), without special conditions (c) and between fixed termini if he elects to
fix them (d), the goods generally, or any particular class or classes of
goods (e), of all such persons as desire to employ him.”13

Hutchinson makes the following comment: “What circumstances will
be sufficient to invest the employment of the carrier in particular cases
with the character of a public one, and what profession or course of dealing
on his part will be considered as enough to constitute him a common
carrier instead of a private carrier for hire is, however, sometimes a question
of no little difficulty, and has given rise to considerable diversity of opinion
and controversy. The criterion by which it is to be determined whether he
belongs to the one class or the other is generally considered to be, whether
he has held himself out or has advertised himself in his dealings or course
of business with the public as being ready and willing, for hire to carry
particular classes of goods for all those who may desire the transportation

8 As for the role of limitation by contract see further below § 7.3.

® Above at note 1.

10 See however U.S. v. Brooklyn Eastern Distr. Terminal, 249 U.S. 296 (1919): “Whether
a carrier is a common carrier . . . does not depend upon whether its charter declares it
to be such, ... but upon what it does.”

11 Cf. Johnson v. M. Ry., (1849) 4 Exch. 367.

12 E.g. Nugent v. Smith (1875) 1 C.P.D. 19; Belfast Ropework Co. Ltd. v. Bushell {1918}
1 K.B. 210.

13 P. 7. Cf. e.g. STORY, § 495 and HUTCHINSON, vol. 1, § 48. See also Fish v. Chapman,
46 Am. Dec. 393 (Sup. Ct. of Georgia, 1847).
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of such goods between the places between which he professes in this manner
his readiness and willingness to carry. If he has done so, he is of course
to be regarded as a common carrier; but if not, he will be treated only as
a private carrier for hire.”!4

Leslie thus makes the want of a special contract a prerequisite for being
a common carrier, but like Hutchinson, allows him to restrict his profession
to certain categories of goods and on certain routes.!> This would mean
that while Leslie accepts certain restrictions of the common carrier pro-
fession he regards special contracts, whereby the common carrier exempts
himself from certain liabilities, as immediately depriving him of his common
carrier status. This is probably not the case; on the contrary, the common
carrier’s right to make special contracts has been recognized by the courts,
but he has not been allowed to impose unreasonable conditions.*$

A presentation of a number of American cases may also contribute to a
better understanding of the confusion.

The FMC stated in Carrier Status of Contantainerships, Inc.*” that: “The regulatory
significance of a carrier’s operation may be determined by considering a variety
of factors—the variety and type of cargo carried, number of shippers, type of
solicitation utilized, regularity of service and port coverage, responsibility of the
carrier towards the cargo, issuance of bills of lading or other standardized con-
tracts of carriage, and method of establishing and charging rates. All of the
factors present in each case must be considered and their combined effect de-
termined.”

In one case the court said:'® “Whether a person is a common carrier or a
privat<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>